Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



/• X. 



J/y. f'^ 



LAW 

lOO 



1 



Lttt 




5' *fl*' 
■ • 



it 



¥ 

y 



COLLECTION 



OF 



RECORDS AND ACTS OF PARLIAMENT, 

WITH 

REPORTS OF CASES 

ARGUED AND DETERMINED 
IN 

THE COURTS OF LAW AND EQUITY, 

RESPECTING 



TITHES, 



VOL. II. 



^: 



COLLECTION 

OF 

RECORDS AND ACTS OF PARUAMENT, 

WITH 

REPORTS OF CASES 

ARGUED AND DETERMINED 

IN 

THE COURTS OF LAW AND EQUITY, 

RESPECTING 

TITHES. 



By Sir henry GWILUM, Knt. 

LATE ONE OF 11 IS MAJESTY'S JUDGES OF THE SUPREME COURT 

AT MADRAS. 



THE SECOND EDITION, 

WITH NOTES, REFERENCES, AND A CONTINUATION OF THE 

CASES AND STATUTES; 

By CHARLES ELLIS, 

OF Lincoln's inn, esq. barrister at law. 



IN FOUR VOLUMES. 

VOL. IL 



LONDON : 

PRINTED BY A. STRAHAN, 
LAW-nuum TO tbx Knro*i mor ncELLvxr majistt; 

FOR JOSEPH BUTTERWORTH AND SON, 

43. FLEET-STREET. 

1835. 



/». Jut 



\ 



J/y. sri 


uwj 


otr.ir.K; 


lOO 


^7o'^^ 



1 




I 



■>. 



i 



t."^ 



it 



¥ 



COLLECTION 



OF 



RECORDS AND ACTS OF PARLIAMENT, 

WITH 

REPORTS OF CASES 

ARGUED AND DETERMINED 
IN 

THE COURTS OF LAW AND EQUITY, 

RESPECTING 



TITHES. 



VOL. II. 



ASS 



CASES. 



1685. 

▼. 

Wimberley. 



CW4] 



BniliMto 
ptrpetuata 
tbetcftU 
mooyof 

to 



pfoire ft 

But quwre 
ifitwflllie 
to citftbliih 
ik modus* 



tithes within the said parish, but also all tithes whatsoever, othei 
than the tithes of com ; and that the rector had the tithes of com 
only, and no more, within the said parish^ 

And upon debate of the matter, the court delivered their judge- 
ment unanimously, that the tithe of coleseed is a small tithe / and 
the plaintifiP being endowed with or being possessed of all manner 
of small tithes within the said parish, it is ordered by the court, 
that the defendant Wimberley do forthwith satisfy and pay to the 
plaintiff the value of the tithes of the coleseed^ which he inned in 
the said year ; and that it be referred to the deputy remembrancer 
to state the values thereof; and that the defendant Waterfall do pay 
to the plaintiff ten pounds, in full for his tithes of coZ^s^^(? according 
to agreement ; with three pounds for his costs, (a) 



Tr. 36 Car- II. A. D. 1684. In Cane. 

Banseyv, Lee. [1 Vem. 247.] 
Where there is no vicarage endowed, the impropriator of the 
small tithes is bound to maintain a priest ; and upon an information 
by the attorney general for that purpose, the king may assign to 
the curate such an allowance or proportion of the small tithes, as 
he shall think fit : but otherwise it is, when the vicar is endowed, 
though but of never so small a matter. The case of the King and 
Sutton in the king^s bench was cited. 



M. iJa. II. A. D. 1686. 



Somerset V. Fotkerby. [I Vem. 185.] 

The bill being to examine witnesses in perpetuam rei memm^am 
to prove a modus decimandi, the defendant demurred, for that the 
bill was to establish a custom against the church, and in prejudice 
of tithes, that are due of common right ; and several precedents 
were cited, where bills to have a modus decreed were, upon a de- 
murrer, dismissed. But this bill being only to preserve testimony, 
the lord-keeper thought it reasonable the defendant should answer, 
and over-ruled the demurrer, {jb) 



Vfthieor 
tithes, M 



H. 2 & 3 Jac. II. A. D. I687. Scac. 

Crosman v. Goodr^k. £Bunb. 26.] 

Upon payment of the costs, the value of the tithes was ascer- 
tained by the oath of the plaintiff himself, by consent, the bill for 



(a) In JfiddringUm v. Barker, 1 Wood, 145. ; (*) See Ctwenhy v. Burdem, infray 159S. 

and TiUotton ▼. <^hallit, UmL 538. coleseed is Howell ▼. Franklin, infra, l.'}48. Gordon t. 

held to begreflt titfae ; see also Blakuton t. JTtr- Simjfkiniont 1 1 Yes. 509. infra, vol. ii. 
#rr»iflf»,^ wood, 111. 



CASES. 534 

tithes being taken pro coiifessot the defendant having stood out tiU a 1687> 
sequestration. ^^^^ 

plaintiff*! oatfay on consent, where bill for titbee taken pro eomfeuo* 1 V#ody 254. S.C 



P, 4 Jac. 11. A,D. 1689. In Cane. [ 535 ] 

Buxton V. Hutchinson. [2 Vem. ^6."] 

The plaintiff's bill was to be relieved for tithe ore in Brassing- '^^^ «* 
/on, a township within the rectory of Blackbome, in the county of but by par. 
Derby. *»<^»*^ "»^ 

By the court. — Tithe ore is not due of common right, but by 
particular custom only ; and the court therefore directed a trial to 
be had at law, whether there was any and what custom, within the 
said township, for the payment of tithe ore, with direction for the 
judge to indorse the postea^ how the custom was found upon the 
trial. 



Term, Jac, II. 

In the Exchequer. [Dod's MSS. Rayn. 68.] 
This case was before the lord chief baron Mountague^ viz. arable The leed 
land pays tithe in kind to the impropriator ; cinquefoil was sowed ^f^lJ^Sf 
upon this land, and it stood to seed, and the profit was in the seed, pay tithe m 
and not in the stalk ; there was a custom of two-pence an acre for 
bay, payable to the vicar (a) ; and it was resolved, that notwith- 
standing the stalk and seed were in nature of com, yet it should 
be looked upon as grass, and payable accordingly, {b) 



H. 1 W. & M^ A.D. 1690. Scac. 

Edgerton v. FcUett and another. [Decree-Book, 20th Feb. 

1 Wood, srr?.] 

The plainti£^ as rector of the rectory and parish church of A 
lympston^ in the county of Dflcxm,* demanded tithes of ^jcji^ in w2i2*of 

kind. cyler.ia 

The defendants insisted, that the tithe of apples ought not to be ^^^ 
paid in kind, for that a modus of four-pence for every hogshead of 



cyder had been, for time beyond memoty, paid to the rector there^ ihu^ is 
in lieu of all orchard fruit growing within the parish. ^««d in ia#/ 



(a) In Easier term, 32 Car. 2. Woodford ▼. mondy before his rcnxyvaly and Gr^ary^ to the 

Skmdfiutf Rayn. 59. The question was, whether contrary ; and afterwards, We$Um inclined that it 

clover should pay tithes as hay, and should be was not within the custom ; but the plaintiff afto- 

n^tfain a modus of 2d. an acre for all meadow wards applied to dismiss his bill without costa or 

and mowing gronnd, wlK*n the clover stands for prCTudice, which was admitted. 

seed, and a great quantity thereof produced ? — The {b) See Pomfret ▼. Lander, tuprOf 530. 9FaUit 

. oomrt were divided} MowUague C*B. and Atkira, v. Paintj Com. Rep, 633. iTifra, 749. 
'thought that it should be accounted hay ; JZoy- 

Kk 3 



S35 CASES. 

1690. The court was <if opinion, tbat the pretended modtiSf set forth in 

J. ^^^ the answer, in discharge of orchard fruit not made into cyder, is a 

▼. Toid custom in kw.'(a) 

FoUet, and ^— ^— ^i^^_ 

anoiher* 



[ siS ] H. « W. & M. A. D. 1690-1. Scac. 

Edge v. Oglander. [Bunb. 901.] 
Modui of A modus of f^L for a farm of 801. a year, was allowed to be a 
?'^^.* . ttpoA modus. 

a yetf, good. 8.C. 1 Wood, S88. aC Rayii. 71. 



Tr. 2 W. & M. A. D. 1691. Scac. 

Streatan v. Dtmtes. [MSS.] 
Bnx by vicar for tithes ; defendant insisted he was tenant of the 
glebe lands under Eaton college^ and tliat no tithe fi>r that land was 
due to the vicar. Per cur. In refpxA, the glebe land of which the 
plaintiff demands tithe is not of common right tithable to the plain- 
tiff, and the plaintiff has not made any sufficient proof of payment 
of tithes to him for tiie same, let the bill be dismissed. 



Tr. 3 W. & M. A. D. 1692. Scac. 

Siwnp Y. Jfyliffe. [Dodd's MSS. Rayn. 72.] 
The king** Tb:^ defendant to a tithe bill insisted, that the plaintiff had taken 
looks con- a second living of above 8/. a year ; but by the court, defendant de- 
dence, m to c^^ to account ; for though the real value is above 82., yet in the 
tiM) jrdiM of long^s books (which is the conclusive rule) it is under. See Z)y. 
lo** 237., Cr. EL 858., Cr. Car. ^56.^ S.D^e 29. [2 Lutw. 1305., 
iWood, n Fin. Abr. Sei.-] 



Tr. S W. & M. A. D. 1692. Scac. 

PeitU V. C^urletf. [Dodd's MS& Rayn. 72.] 

H^^^ ^^ Plea to a tithe bill, tiiat tb^ plaintiff was a Frendman^ and not 

whether Capable of a benefice by statute; which is 

^2^ pnnted in BastaL The court dombted. See SoL Abr. tit Pte- 
toaMUfor setitkentj 348. 

tithes. ===!=— 

H. 5&4W.&M. A.D. 169«- 



[537] 



Smders v. %aff. [MSS.] 



lUjii. 74. A VICAR endMvd 



ac 



>r 



dthoogh 



general in the parish. S6 ISeUI. (b) 



■f J. 



f<i) Torr i / m d ▼. Ltjgg^, vi/Wi> 909. (6) See Walrick w, Crvpion, tupra, 4t(X 



CASES. i&J 

N. B. In this case the vicar had let his glebe which was sowed 1692. 

with com, and he then died* The court decreed, that the next "Z^^^^ 
vicar should have the tithe of the com, and not the impropriator. 






' A ,Vt 



Tr. 4W.&M. A^D. 169«. Scac. 

Bermick v. Swanton. [Bunb. 192.] 

It was resolved, that a sequestrator could not brinir a bill alone Sequcnim^ 
for tithes ; because he is a bailiff and accountable to the bishop, briaga bin 
and has no mtecest. ^« ^^ 

-^^^=ss-s^^ tithes. I 

'• Wood^S»S. 

H. 5 W. & M. A. D. 1694. Scac. 

Daniel v. TuffnaU. [Dodtf s MSS. Rayn. 75.] 

Resolved, That if the occupier sows turnips, and then agists Occupi«r 
the sheep of a stranger, or fattens his own sheep, and sells them, ^^ ^ 
he shall pay tithe for the herbage, or agistment, notwithsianding tfaenagirts 
the turnips are sowed on the fallow ground, (as they were in this ^"^^Sr 
case,) and meliorate the land for com : so also, if the turnips are or Aittetu ' 
sold, and profit made, dtbe shall be paid for them. andM^ 

them ; he shall pay tithe for the herbage or agistment; though the turnips are sowed on fidlow ground* 
and meliorate it for com. 



H. 5W.&M. A.D. 1694. Scac. 

TasweUj Parson of Wbodnarton, in the county of Norfolk^ v. AthUL 

[Dodd's MSS. Rayn. 75.] 

A. SELLS the toppings and loppings of oak, ash, and elm to B. Vender of 
standing ; J5. cuts them down ; the parson brought his bill for ^^!^^^^ 
tithes, against A. and B. Resolved, lopi^nga of 

I. That the bill, as against A, who sold them uncut, be dismissed, ^'^' 
notwithstanding the case oi Franklin against JoneSy 2 Jac II. not liable to 

♦II. That without a custom they are not tithable. SSnT* 

III. That notwithstanding the statute of silva ccedua^ they may ♦[ 538'] 
be tithable by custom^ and directed an issue to try the custom. 



P. 5 W. & M. A. D. 1693. Scac. 

Ward and others v. Jfi/ifcr. [Decree Book, 18th May. 1 Wood, 305.] 

The bill stated, that queen Elizabeth^ being seised in fee in right iiie ^utut* 
of the crown oi England f die impropriate rectory and church of f ,f-,^ 
Saint Lawrence Poidtney^ m the city of London, and of the vicarage regulating 
of the said church, and of all tithes, customary payments in lieu of ^^^J 
tithes, lands, and hereditaments thereunto belonging, by her letters tithes in 
patent dated the twelfth day o{ March in the thirty-third year of ^1^' 
her reign, granted to ^. Dcnxming and JR. Bant the said rectory both to lay 

K k 4 
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others 
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[539] 



with the rights and appurtenances thereof, and the advow^on 
thereoi^ and all the lands, tithes, and profits to the said rectory 
and vicarage belonging, to hold to them, their heirs, and assigns, 
under a fee farm rent of 4/. 6s* 9d. a-year ; that the title and 
interest of and m the said rectory, vicarage, tithes, and premises, 
were by mesne conveyances cpme to and vested in the plaintifis, 
who then were and for several years past had been duly entitled to, 
and ought to have and enjoy all tithes, rates, and customary pay- 
ments in lien of tithes, whether due by custom ot common right, 
or according to the decree made in the S7 H. 8. for the pajrment 
of tithes in Ixmdon, and all dues and profits to the said rectory and 
vicarage belonging ; that anciently, and time whereof the memory 
of man is not to the contrary, or by other good right and title, 
there had been due and payable, and till of late had been paid, 
and of right ought still to be paid by the owners and proprietors 
of the said rectory and vicarage, their fiumers or lessees, for, or in 
lieu, or in the name of tithes, out of and for the ground whereon, 
at the time of filing the bill, a large dwelling-house was then stand- 
ing within the said parish, which then was, and for three years 
then last past and upwards had been in the defendant's occupation, 
and out of and for a yard and wharf adjoining or belonging to the 
said house, which was, during the time aforesaid, held by the 
defendant, the yearly sum of 12. 165., or some such like yearly sum, 
by four quarterly payments, or in some other manner ; that the 
said sum had been in arrear for three years, ended the 25th of 
March 1692, and ought to have been paid to the plaintifis, or the 
said defendant ought to have paid to the plainti£& for the premises, 
according to the said decree, for every 10^. rent by the year 
Is. 4eid. ; and for every 20s. rent by the year 2s. 9d., and so above 
the rate of 20^. by the year, ascending from 105. to 105. or the 
defendant ought to have paid some other rate or customary pay- 
ment, for or in the name of tithes, for the premises in his own pos- 
session for the said three years past, being of the yearly value of 
60/. and upwards; that the defendant taking advantage of die 
houses and buildings, which formerly stood on the ground in 
question, having been burnt down in the year 1 666, and of the 
present buildings being on new foundations, pretended that no 
tithes or rates for tithes are payable for the premises, or if any, yet 
that 25. 9d. in the pound was not payable, but some other rate. 
The )>iU therefore prayed, that the defendant might discover what 
bouses, wharfs, and grounds he had been possessed of within the 
said parish for the said three years, and the yearly value thereof^ 
and be compelled to pay the accustomed rates, and might set forth 
what was due for oblations. 



CASES. 
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Ward and 
othert 

T. 

HUder. 



The defendant said, that he knew nothing of the said letters 1693. 
patent, or of the decree aforesaid, nor upon what account the 
plaintifi could demand tithes ; he confessed that he had been an 
inhabitant in the said parish for nine years, and still was a house- 
keeper there, and that for some of the said years he had paid 
1/. ISs. rated and assessed upon him for the dwelling-house, shop, 
and ground, for or in lieu of tithes, oblations, and other ecclesias- 
tical duties, but for how many years he remembered no( ; that after 
he had lived some time in the said parish, he found he was over- 
rated, and refused to pay the same : he also confessed that his 
house was wprth 40/. per annunij and that, as he was over-rated, he 
had not paid any tithes for the same for the time in the bill men- 
tioned« 

The plainrifis replied; the defendant rejoined; and witnesses 
were examined ; and after reading the said grant from queen Eliza- 
betkj and several mesne conveyances ; the defendant's counsel in- 
sisted, that the statute 57 H. 8, c. 12. extends only to spiritual per- 
sons, and not to impropriators, and that by the statute 22 & 23 C 2. 
r. 15. a new method is prescribed for the recovery and payment 
of titnes and duties within the several parishes demolished by the 
great fire in London^ in the year 1666. 

But the court was of opinion, that the 37 H.S» c. 12. extends 
as well to lay impropriators, as to spiritual persons, and that the 
22 & 23 C 2. c. 15. extends not to impropriators and their rights, 
but was passed for the maintenance of preaching ministers ; and [ 540 ] 
therefore, that the said defendant is chargeable with, and after the 
rate of 2s. 9d. in the pound, unless he can make it appear, that 
there is some ancient or customary rate or payment in lieu of 
tithes. 

The plaintiils in this case submitted to accept the said rate of 
)L I6s. per annum formerly paid for the housQ and premises in 
question, which appeared to be of the yearly value of 40/. if the 
defendant, (as he had formerly done) would continue to pay the 
same, which he, being present in court, refused to do. 

It was thereupon ordered and decreed, that the defendant should 
pay to the plainti£& or their assigns the arrears of the tithes of the 
said house and premises in his occupation, for the three years in 
the bill mentioned, ended 25th of March 1692, at 2^. 9d. in the 
pound rent, or value of and for his said house and premises, the 
Mune to be rated and valued at and after tiie rate of 30/. i)er annum^ 
for the yearly rent or value of the said house and premises, during 
the said three years, which the plaintifis submitted to accept, though 
proved of a greater value in the cause ; which arrears being com- 
puted in court did amount yearly to 4/. 2s. 6d. and for the whole 
three years, ended the 25th of March 1692, did amount to 



MO CASES. 

1695. 12L 7s. ed. aooofding to die said decree made in s: 

Wmdmi P^°*^>^^ ^ tithes in Landonj which smn the said defisodant was 

•iktn therAj ordered and decreed fi^rdiwith to pi^ to the fdaintiflb, or 

^g^ their assigns. 



Tr. 5W.&M. A.D. 1694. Scac. 

Bardley v. TimM. [MSS.] 

nnw of Bill fer tithe of tomips. Defendant insisted no tithe was due 

^1^^^ for taniips sowed after com the same year ; and that they oi^t 
tlM to pi^ no tithe for any crop or profit of arable land the same year 
that die parson received tidie com of the same gronnd. The tithe 
land that decreed. 

hatintlM 

yctf yiddcd tttha of com. 




C 541 ] M. 5 W. & M. A. D. 1693. Scac. 

Grant y. Cannon. [Decree-Book, 20th Nov. 1 Wood, 313. 
Hw Bed The plaintiff being seised in fee of and in the impropriate rectory 

iiiFmer* of St Dms^*s in the Westj within the city of London^ and coun^ 
X4Nie, b of Middlesex^ and the hamlets thereto belonging, claimed tithes by 
dtyofXofi-. ▼irtue of the statute 37 H. 8. c. 13. 

^ «Bd The defendant confessed, that he was owner of the Red Hart 

tiM liberty I^^ ui Fetter Lane^ but denied that any part thereof was in the 

of tfaeroUs. ^ity of Londofij and said that the same is within the liberty of the 

Rolls, which liberQr is exempt firom the payment of tithes. He 

confessed that he held the said inn, and let the other tenements. 

On debate of the matter, and reaiiiing the depositions taken on 
behalf of the plaintiff, whereby it plainly appeared that the premises 
in question, in the defendant's occupation, were within the libertj^ 
of die city o( Londonj the court was of opinion, that the defendant 
ought to pay after the rate of 2s. 9d. in the pound, according to the 
statute 37 H. 8. c. 13. 



M. 5 W. & M. A. D. 169S. Scac. 
Kefttfon V. West. [Decree-Book, 23d Nov. 1 Wood.] 
The owner The vicar of Worfifld, in die county ofBerkSf by his bill stated* 
^^'* that in the years 1690 and 1691 the defendants had brought up 
of conmum di^ers csItcs, which they sold* or killed and converted to their own 
Sf traih^ use, without payixig him die tendi part of the value of such calves 
put of its fer die dthes thereof but instead thereof would oblige him to accept 
Skra fi^ of the shoulders crf'^uch calves whea kiUed, without any custom or 

the cow, in laWSO,todo» 

^^ The defendant West confes9ed that he had one cali^ which he 

sold for 85«*, reserviiig a shoulder for the plaindff^ which he siont, 
bvt dMt the plaintiir nafesed to receive it 

20 



CASES; S-ii 

The defendant Baas^ said, tbat he owed to tbe plaintiff for the 169S» 
tidies of two calves, one whereof he had weaned from the peilf 
and the other he had sold, but had reserved a shoulder for the ▼• 
plaintiff which he tendered to him, and that he had refused to 
accept of it 

The questi<Hi was, whether of common right a ungle calf is tithp* 
aUe or not; and if tithable, then how and after what manner the 
tithe thereof ought to be paid ? 

The court, upon debate of the matter, was of opinion, that one [ 542 J 
cslf is tithable; and that the tenth part of the value thereof, when 
taken frtwi the cow to be sold or killed, ought to be paid for the 
tithe thereof 



M. 5 W« & M« A.D. 1694. B. R. 

Underkm r. Durham. [MS&l 

Ik 1647 the parliament issued commissions for survejring all the Frami. 
crown and church lands in Englcmd. Copies of the surveys after *^' ®'^ 
tbey were returned were dqxisited in most of the cathedrals in 
England. The originals were burnt in the fire of London. Ruled, Cdpict of 
on a trial at bar, that the originals, though taken on commissions t^n^t^f* 
granted by a usurped government, were good evidence, because ^ °»^ ^ 
the grantors were then in actual possession of the government, and men^?^ 
all acts in judicial matters ought for peace and convenience to be ^^'J^ 
ratified. Therefore as the originals are lost, and copies kept in Senoe. 
unsuspected places of which a good account may be given, they 
ought to be read. The like was ruled at Stafford assizes in if S8j^ 
in SooifUon and Diglyj in a case about a custom to be free from 
tithe wood in the hundred of Offlcnoy where such copies of surveys 
kept in the cathedral of Litchfield were read. From Mr. Ford^s 
notes — At Bridgenoat^ summer assizes 1738 between Bagshaw, 
lessee of Sir G. Wynn^ and bishon of Bangor apd Manley and others, 
on a question about the bounas of a manor ; a copy of the survey 
ot Denbigh manor taken in 1649 fiY>m the augmentadon-office waa 
objected to, because as these surveys were taken by virtue of com* 
missions, those commissions ought to be produced. But the copy 
was read, and the above case of VnderhiU and Durham was cited* 
tbid. 



itmm 



M. 5 W. & M. A. D. 1694. Scac. 

Bi^s V. Martin and Letts. [Decree-Book;, 18th June. 

1 Wood, 821.] 

The plaintiff, asfarmer andoccupier of the rectory or parsonage ™^- 
(X Brai(fdeiify in the county ofKentj stated, that the defendants were broom 
inhabitants, and, in the years 1691 and 1692^ occupied jseveral ""^^^^ 
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1694. fiumsy and agisted dry and unprofitable cattle, and cut wood and 

j^^ broom, and made the same into bavins, and disposed thereof 

T. without setting out the tithes. 

^^jjj"22tt. * ^^^ defendant Letts set forth several customs within the said 

^ — parish payable in lieu of tithes, and averred that he had paid for all 

the ]^ and ^^ tithes, except 45. 4^. fix the small tithes for the year 1692; 

tops of old and he denied that any tithes ought to be paid for broom made into 

lards, and Oa^ns. 

ctwood Xhe defendant Martin confessed, that he had not paid his rate 

bedge.rows. tithes, but denied that any tithe was due for the tops or lops of old 
• [ 543 ] pollard timber trees or dotards, or for wood growing in hedge-rows. 
The court, upon reading several depositions, and hearing what 
could be alleged on both sides, ordered and decreed, that the de- 
fendants do pay to the plaintiff what, upon the account to be taken 
before the deputy-remembrancer, should appear to be due for the 
tithe of broom made into bavins / for the tithe of the lops and tops of 
old pollard timber trees and dotards; and for wood growing in hedge- 
rows, together with such customary payments as were in arrear and 
due for the years aforesaid. 



H. 6 W. III. A. D. 1695. Scac. 

GoodaU V. Perkins. [Decree-Book, 4th Feb. 1 Wood, 338.] 
AkUrn The rector of Padworth, in the county of Berks^ charged that 

Sough of ^^ defendant, for several years past, had occupied and possessed 
traaa above twenty acres o{ coppice-wood and five hundred poles of hedge-raws^ 
^tu^^t^ and had cut and carried away about eighty loads of the wood grow- 
•nd cop. ing there ; the tithes whereof were worth eight pounds, which the 
made fiw- defendant refiised to pay. 
gou,wUch The defendant confessed that he had been for several years past 

aav^k fft/%4 

burnt in owner and occupier of a coppice-wood called Brickcroft^ and certaih 
aro SS^ lands called Walling ford Lands^ and of some hedge-rows within 
able. the said parish ; that in the years 1 687 and 1688 he cut and carried 

away from the said coppice aldem poles; and he set forth the 
quantities and values for several years following; that he had cut 
several hundred of faggots firom the same coppice, which he used 
for fire- wood in his own house ; and he insisted that he was not 
obliged to pay any tithes, either for the aldern poles or for the &g- 
gots, for that the aldem poles were all above twenty years growth, 
and of that age and quality have been, and are usually reckoned 
and esteemed as timber, and measured by dmber measure ; and 
the said faggots were not tithable, in regard they were part thereof 
burnt, and the rest intended to be burnt in his own dwelling- 
house, and that for wood burnt in the houses of the owners tithes 
were not due. 
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The court declared their opinion, that aldem potes were not 1695. 
timber, but were tithable to the plaintiff. coodaU 

And in r^ard it appeared to the court, that the defendant had _ ▼. 
not any house of husbandry within the 'said parish of Padworthy but 
that the said underwood and hedge^rows, made into faggots, were 
carried to the defendant's house, being out of the said parish, and 
there burnt, the court did also declare, that tithes were due to the 
pkiintiff for the same. 

It vras therefore ordered and decreed, that the defendant should 
account with and satisfy the plaintiff for the value of the tithes of all 
the siud aldem poles and underwood by him felled and cut within 
die said parish oiPadwortk demanded by the bill. 



P. 6 W. III. A. D. 1695. Scac. 

Wilbraham v. Saunders. [Dodd's MSS. Rayn. 76.] 
A*s fiurm adjoins to JB/s in the parish of C / the fences of B. No tithe 
bdng down, A.^s cattle escape there, and eat there in the parish of ''«'*>"««/«f 
C for four months. cmtde. 

Resolved, that the parson of C. should not have tithe herbage, l^^^c. 
for they were as^ trespassers ; and Letchmei-e cited the parson of 
Bangoj^s case, that tithes shall not be paid for cattle which com- 
mon par cause de vicinage. But Pawel contra ; in the present case, 
^. is a disseisor, and shall pay tithes ; for it is not an accidental 
trespass, but a continued act ; hut it seemed clearly the contrary to 
Mr. Dodd the reporter, (a) 



Tr. 6 W. & M. A. D. 1694. Scac. 

Grant v. Braoon and another. [Decree-Book, 20th 'Nov. 

1 Wood, 321.] 

The plaintiff stated, that Mrs. Jevan^ at her death in the year imte 

1691, and for twenty-five years before, was seised in fee of the -^f*^*"'" 

parsonage or rectory of St. Dunstan in the Westj in the city ofLon- liberties of 

don, .and county of Middlesex^ and entitled to tithes, Sfc. ; that she ^^ ^^ ^ 

made her will in September, 1691, and devised the said rectory to the and wm ao 

plmntiff, and made him sole executor ; that he proved the said will ^''^ ^ 
and was legally entided to the said appropriation, and to all arrears of c. s. wtm 

dthes due in her lifetime; that the statute 37 H. 8. r. 2., enacts, ^^■'^^Jbut 

'^ that the citizens and inhabitants of the city of London should ^>^"> ^^ 

« •yearly, without fraud, pay of every 105. rent of all houses, ^shrf^*' 

" shops, cellars, 4^c. IS^d. and for every 205. the sum of 25. 9rf. ;" St2?w»uten 

d)at the defendants were for several years in the lifetime of Mrs. whfdi ulS 
Jevan, and also since, tenants, inhabitants, and occupiers of several ^® ^'^ ^ 

_________^ London, 

" " ~ •r 545 1 

(«) See Rav^ins t. fTHgkt, tupra, 470. 
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1694. liouses» saisp&^ and cellars, within that part of the parish that is 
within the city of London. The bill therefore prayed to have an 



T. account of what houses the defendants severally held, what time 
^^^I^S^ they had occupied the same, and what raitsthey had paid for the 
fame. 

The defendants set forth and specified the particular houses by 
them occupied, and the rents and values of the same, and insisted 
that all the sdd houses were situate in the precinct called White 
Friars; that the said precinct was no part of the ci^ oi London 
at the time of making the decree and act of parliament in 37 H. 8. 
but that the same was made part of the liberty of the city of London 
by the late king James the first, and subjected to the jurisdiction 
thereof by grants and letters patent, and therefore the said act and 
decree did not extend to or concern the defendants. They also in- 
sbted, that the precinct of White Friars was not within the parish 
of St Dunstan in the West, or the rectory or tithable places thereof, 
and denied that any rate or modus for the tith^ was ever payable or 
paid by them to the parson of the said parish. 

The plaintifiP replied; the defendants rejpined; and witnesses 
were examined on both sides ; and, upon reading several depositions 
on both sides, as also copies of several ancient records and grants 
from the crown, a trial at law was directed to be had before the 
chief baron (a) upon thes^ two issues, viz. 

First, Whether the precinct of White Friars was within the 
liberty of the city of London at the time when (he act.wfui made in 
87//. 8.? 

Secondly, Whether the precinct of White Friars be within the 
parish of St. Dunstan in the West ? 

The issues were accordingly tried, and the one issue found for the 
phuntifi^, and the other for the defendants ; but a new trial upon the 
said issues was ordered on payment of costs to the defendants ; on 
which trial, before a special jury, it was found upon the first issue, 
<^ that' White Friars was within London at the time the statute was 
tnade/' But upon the second issue, ^^ that the precinct of White 
<< Friars was not irithin the parish of St. tSthstan in the West!* 
[ 546 ] The cause came on to be further heard on the third of June 
1694 ; when, upon reading the said orders and^ios^^a, and hearing 
oonnsel for the defendants, it was ordered that all the defendants 
should be absolutely dismissed from the said bill ; but, before the 
said order was entered, the plaintiff's counsel, on the 8th cfjtme 
instant, alleging the eause was brought on sooner than expected, it 
was ordered to come on this day ; and on foil debate, it is ordered 
by the cdurt, that the said bill be, and is hereby dismissed. 

(a) The cause waa tritd beibfv Mr. ^B«on LeckmerCf ^e «Ace of chief baron being 
at that time vacant. 
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1694. 



Tr. 6 W. & M. A.D. 1694. Scac. 



Sa^ ir. Mumfard and others. [1 Wood. 524.] ^[^ 

The bill stated, tbat the master and scholars of Balid CoUege^ and%er$. 



in Oxfbrdj lire seised in fee of the rectory or parsonage impropriate Tbtpkm* 
of St. Lawrence Jknfy in the city of Londcmj and entitled to all ^^^ 
tithes, oblations, ecclesiastical duties, and all customary and other d«r Baua 
payments in lieu of tithes within the said parish ; that being so ^^^ ^^ 
^Kised, they, by indenture dated the 26th o( March 1692, demised ckimtfitmi 
ail and singular the said tithes, and other ecclesiastical duties and ^ ^t . u. 
pqrments to the plaintiff for 21 years, under the yearly rent of in the 
40^. 7s., payable, viz. to the master and scholars, 20/. 75. a year; ^^.^ 
and to the Ticar of the church, 20/. a year; by virtue of which ipectiT* 
lease^ he is entided to have the said dthes and other ecclesiastical y^ ^ 



duties for a year and upwards, or else such payments in lieu of tithes ^^^»»y P«r- 
ds are by custom or common ri^t, or by the decree made in 37 27. 8. tiMgutitte 
due to him; that, time out of mind, there hath been paid by the ^'^^'^' 
parishioners, inhabitants and occupiers of houses and other tkhable 
niatters within tfie said parish, to the proprietors of the said rectory, 
a customary pound rate for or in lieu of tithes, or else, according to ' 
the said decree for every 105. rent. Is. 4fid. per annum; and 
for every 20s. rent, 2s* 9d. per armum^ and so above that rent, ac- 
cording to the said rate; that the defendants, or some other of 
the parishioners, have, for 60 years or upwards, been lessees of the 
said-rectoiy under the said master and scholars, during which time 
great alterations were made in the buildings within the said parish 
by reason of the great fire, so that the plaintiff cannot discover 
what die ancient tithes were, or of whom to demand the same ; and 
they hi^ving gotten into their hands all the ancient books, terriers, 
and writings relating to the said tithes, do deny to pay tiie plaintiff 
any tithes, or any customary or other payments in lieu of tithes, or 
according to the aforesaid decree of 25. 9d. in the pound. The [ 547 ] 
bOl therefore prayed, that the defendants might discover what houses 
or other things tithable in die said parish they were possessors or 
occupiers of during 16S#,* and the time they were charged to be in 
arrear for their tidies, togetiier with die yearly rents and values 
thereof and what customary or other sums of money they have 
paid for or in lieu of tithes, or have known to be paid by others, 
and that they may discover and deliver up the ancient books, t^. 
.and pay the plaintiff their tithes oi* the customary rate pursuant to 
die decree. 

The defendants, by theur answer, ccmfessed the plaintiff's tide -to The deu 
the tithes, but said they did not know of -any cuatoioary rates for 1^^^^^ 
ttsessments or payment of tithes, or any sum of money in lieu statute 
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thereof, or that any oblations, obventions, or other ecclesiastical 
duties had been paid, or were payable, other than in the assessments 
annexed to their answers, which were made by the statute 22 & 23 
C 2. c. 15. intituled, *^ An act for the better settlement and main- 
*^ tenance of the parsons, vicars, and curates, in the parishes burnt 
^^ by the late dreadful fire." And the defendants set forth the 
yearly rents of their houses, and other things in their possessions, 
and confessed, that some of the inhabitants in trust for the said 
parish had been lessees of the said tithes upon several leases for the 
time in the bill mentioned, the last whereof, being made to the de- 
dendants Caplin and others, expired at Lady Day 1692 ; and that 
the churchwardens had usually collected the said tithes, and that 
they are indebted to the plaintiff for the sum rated in the assess- 
ments upon their houses from the end of the said lease, which they 
were ready to pay. 

The plaintiff replied; the defendant rejoined ; but no witnesses 
were examined; and upon reading an old book relating to the said 
tithes^in 164S, and several old books and writings produced by 
both sides, and on full debate of the matter, it was ordered and 
decreed (a), that the defendants should respectively account to the 
plaintiff for the tithes of the several houses and other, tithable 
matters in their possession, after the rate of 25. 9cf. for every pound 
of the yearly rents or values thereof from the time the last parish 
lease expired, being at Lady Day 1692, to the time of exhibiting 
the said bill ; and it was thereby referred to the deputy remem- 
brancer to take the said account accordingly. 

In pursuance of the said decree the deputy remembrancer made 
his report, dated the 15th of October last, and the cause, being in 
the paper, came on to be heard the 25th of October last, when, upon 
reading the order and report, and hearing counsel on both sides, it 
was ordered to stand over for the couit to consider of costs. 

Upon the 6th o( November instant, on an application by the de- 
fendant's counsel, and on reading a petition for a rehearing, and 
the plaintiff's counsel opposing the same, it was ordered that the 
cause should be reheard diis day, and that the defendants should 
pay 5l. costs for the rehearing, together with SL costs for the last 
day's attendance. 

On the 15th o( November 1694, upon hearitig counsel; and ou 
reading the said act of parliament made in the 22 & 23 Car. 2. ; 
and also on reading the report, and on full debate, it was ordered 
and decreed by the lord chancellour (6) and the barons (c), that the 



(a) By Turton and Powell^ barons. (6) Montague, chancellour. 

(c) Nich, Lechmfre, John Turton j and John Powell, 
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former decree, and also the report, should be, and viere thereby 1 694. 

ratified and confirmed, and that the said defendants respectively '^ 

pay to the said plaintiff the several sums reported due firom them, r. 

with the plaintiff's costs to be taxed. i!d Skw 

— M^— ■— — — Mftlii^ 

M. 6 W. & M. A. D. 1694. Scac. 

UmfreoiUe v. Batchelor and others. \l Wood 326.] 
The plaintifi^ as executrix of the last will and testament of her Tith«cU. 
late husband deceased, did, in Trinity Term, in the 22 Car. 2., STl^nid 
exhibit her bill against the defeirdants, to have 2s. 9d. in the pound rcpment*. 
for tithes due in the lifetime of her late husband, he being owner i^^nmm- 
and impropriator of the parish of St. Botolph mihad Aldgate^ part ^^ ^ , 
of wbidi parish lies within the liberties of the city o( London^ and the LonAni^wt 
other part in the county of Middlesex j and the defendant Batchelor ^^ «^ rf 

• 2i. 9<l. in 

being occupier of several houses within that part of the parish which the poond. 
lieth within the liberty of the city of Lcmdofu 

The defendant by his answer stated, that, for the dme demanded 
by the bill, he had been occupier of one house in Bose-and-Crawn 
Court in Houadsditekf and of another house in CaoefU Garden^ other- 
wise called Gravel Lane, within that part of the parish which lieth 
within the liberty of the city of London. 

The plaintiff replied ; ihe defendant rejoined; and witnesses [549] 
were examined on the part of the plaintiff: and, upon opening the 
bill, and reading an affidavit of die service of subpoena to hear 
judgement, and reading the answer, and no counsel appearing 
far the defendant, the court (a) ordered, that the defendant 
dioold satisfy the plaintiff 25. 9£ in the pound, according to 
the 37 H. 8. c. 12. for the house in Rose^nd^Croam Court in 
Hotmdsditekf and in CoverU Gardeny otherwise Gravel Lane^ in that 
part of the said parish of St. Botolph without Aldgatc^ which lieth 
within the liberties of the city of London^ for the time demanded 
bythebilL 



H. 7W.IIL A,D,1696. Scac. 

Stephens v. Martin. [Bunb. 169.] 

Determined, that tithes of peas and beans are never paid to Tithci of 
the vicar but always to the impropriator, without an endowment b^^ 
or usage to the contrary ; and this decree was affirmed upon an v^^ ^.^ 
an appeal to the house of lords. oiu^ow. 

nient or 

— ■ ■ . ■ ■ . II 1 1 «■ I I I » 11—— ■ 

usage. 
• (a) MotUagtie, cbanceUor, Lechmen^ baron. 
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thereof, or that any oblations, obvendons, or otlier ecclesiastical 
duties had been paid, or were payable, other than in the assessments 
annexed to their answers, which were made by the statute 22 & 23 
C 2. c. 1 5. intituled, ^^ An act for the better settlement and main- 
'* tenance of the parsons, vicars, and curates, in the parishes burnt 
^^ by the late dreadful fire." And the defendants set forth the 
yearly rents of their houses, and other things in their possessions, 
and confessed, that some of the inhabitants in trust for the said 
parish had been lessees of the said tithes upon several leases for the 
time in the bill mentioned, the last whereof, being made to the de- 
dendants Caplin and others, expired at Lady Day 1692 ; and that 
the churchwardens had usually collected the said tithes, and that 
they are indebted to the plaintiff for the sum rated in thie assess- 
ments upon their houses from the end of the said lease, which they 
were ready to pay. 

The plaintiff replied; the defendant rejoined; but no witnesses 
were examined; and upon reading an old book relating to the said 
tithes^in 1643, and several old books and writings produced by 
both sides, and on full debate of the matter, it was ordered and 
decreed (a), that the defendants should respectively account to the 
plaintiff for the tithes of the several houses and other ^ tithable 
matters in their possession, after the rate of 2s. 9d. for every pound 
of the yearly rents or values thereof from the time the last parish 
lease expired, being at Ijody Day 1692, to the dme of exhibiting 
the said bill ; and it was thereby referred to the deputy remem- 
brancer to take the said account accordingly. 

In pursuance of the said decree the deputy remembrancer made 
his report, dated the 15th of October last, and the cause, being in 
the paper, came on to be heard the 25th of October last, when, upon 
reading the order and report, and hearing counsel on both sides, it 
was ordered to stand over for the court to consider of costs. 

Upon the 6th of November instant, on an application by the de- 
fendant's counsel, and on reading a petition for a rehearing, and 
the plaintiff's counsel opposing the same, it was ordered that the 
cause should be reheard this day, and that the defendants should 
pay 5L costs for the rehearing, together with SL costs for the last 
day's attendance. 

On the 15th o( November 1694, upon hearitig counsel; and ou 
reading the said act of parliament made in the 22 & 23 Car. 2. ; 
and also on reading the report, and on full debate, it was ordered 
and decreed by the lord chancellour {b) and the barons (f ), that the 



(a) By Turton and Powell, barons. (6) Montogut, chancellour. 

(c) Nich, Lechmeref John Turton j and John PowrlL 
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tbriner decree, and also the report, should be, and viere thereby 1694. 

ratified and confirmed, and that the said defendants respectively '^ 

pay to the said plaintiff the several sums reported due from them, r. 

with the plaintiff's costs to be taxed. a^S^. 

M. 6 W. & M. A. D. 1694. Scac, 

Umfreville v. JBatchelor and others, fl Wood 326.'] 
The plaintifi^ as executrix of the last will and testament of her Tith«cU. 
late husband deceased, did, in Trinity Term, in the 22 Oxr. 2., Sellnonal 
exhibit her bill against the defendants, to have 2s. 9d. in the pound rcpment*. 
for tithes due in the lifetime of her late husband, he being owner j^^roprift- 
and impropriator of the parish of St. Boiolph without Aldgate^ part ^^ ^^ , 
of wbidi parish lies within the liberties of the city of London^ and the xonioit, «t 
other part in the county of Middlesex, and the defendant Batchelar *^ nke of 
being occupier of several houses within that part of the parish which the pomxt 
lieth within the liberty of the city of Londofu 

The defendant by his answer stated, that, for the time demanded 
by the bill, he had been occupier 6f one house in Sose-and'Craam 
Cmai in Harndsdiichf and of another house in CaoefU Garden^ other- 
wise called Gravd Lane, within that part of the parish which lieth 
within the liberty of the city of London. 

The plaintiff replied ; die defendant rejoined; and witnessea '[549] 
were examined on the part of the plaintiff: and, upon opening the 
bill, and reading an afiidavit of the service of subpoena to hear 
judgement, and reading the answer, and no counsel appearing 
far the defendant, the court (a) ordered, that the d^endant 
dioold satisfy the plaintiff 2^. 9£ in the pound, according to 
the 37 H. 8. c. 12. for the house in Bose^nd^Crctam Court in 
Hotmdsdiiek^ and in Covent Gardeny otherwise Gravel Lane, in that 
part of the said parish of Su Botolph without Aldgatc^ which lieth 
within the liberties of the city of London^ for the time demanded 
bythebilL 

H. 7W.IIL A. D. 1696. Scac. 

Stephens v. Martin. [Bunb. 169.] 

Determined, that dthes of peas and beans are never paid to Tithci of 
the vicar but always to the impropriator, without an endowment bam^erer 
or usage to the contrary ; and this decree was affirmed upon an P«<1 ^ ^ 
an appeal to the house of lords. out endow. 

ment or 

■ — I I I 1 1 .1. I I ■ ii I I III I 

usage. 
• (a) Montague, chancellor, Lechmer^t baron. 
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*^* GriffiOs T. mUiam. [MSS.] 

,^^2^ * It appearing to the court, that the defendant had paid all his 

iBte claim- tithes to the plaintiff, except for six calves, for each of which, by 

UvU lTla <^<^^ston^ only, a halfpenny was due, and this being so minute, the 

wiU court declared the bill to be vexatious, and dismissed it. {a) 



dbnuM the 



C650] 



H. 8W.1IL A. D. 1696. B.R. 

Hicks V. Woodeson. [4 Mod. SS6.] 
Prohibition. The plaintiff suggested, that the parish of Hunt-- 
ovca^ spiU is an ancient parish, of which he was an inhabitant, and used 



lands there ; that in the said parish there is a custom to pay several 
small sums to the parson in lieu of vnaU tUhes^ which sums were 
. particularly set forth ; that this parish was within the hundred of 
nent of HunispUl ; and that there is a qistpm also for every inhabitant and 
^^ttle. occupier of lands within the said hundred to be discharged of tithes 
s Sdk. for the pasture of barren and unprofitable cattle. The defendant 
Offtiif s^ traversed the customs ; and ipsue bmg thereupon j<»ned» it was 
&C. found for the plaintiff. 

&a^l^, And now it was moved in arrest of judgement, 
671. a Of First, That a custom alj^ared in nan d^numdo in % whole hundred 

Hod. 111. Secondly^ Admitting it to be good* yet it was not well pleaded 

]£sj^.is7. here ; because the plaintiff had not shewn that there wasi a sujfficient 

^ ^ maintenance for the parson besides those tithes. 

jKot. 17a First, It was argued that this custom was against omimon right, 
because there was never yet any precedent of a custom to discharge 
a layman in non decimandq. It i^.agreedf that 3a to ecclesiastical 
persons, such a custom may be good, but iV>t as to a layman, because 
he wiis not capable at the common law to h^ve tithes^ and there- 
fore could not sue for them in the spiritual court, but now be is 
enabled by the statute of 32 H. 8. c. 7. And as tithes in general 
are due of common right, so thi^ pfurticuar tithe of agistment of 
barren cattle is due the rather, because those which are for the cart 
are discharged by custom ; it is the whole profits of the land out of 
which some things must be paid to the parson. A layman is*allowod 
to inrescribe in modo decimandi^ but not to be exempted from all . 
tithes in general, because some must be paid and are due of common 
right, though the quantity be ascertained by custom and usage. If 
therefore tithes are due of common right, such a prescription either 
in a hundred or a county will not be good, because, if it should be 
allowed, every person in that hundred or county might prescribe ; 



<a) Nerertbeless sec t€w» r. Ori^itAi m/hi 736. 
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and nothing would be left for the pa^soD. It is trnef my lord iZoSf 1696. 
•fanns the contraiy, but he denies it again in the same fine ; which -^^ 
diews that bode to be of little au^rity in this case. It is likewise ▼. 
*said in the same book, that a prohibition was granted in a case of ^^^^'^^^'^^ 
the same nature with this» which was thus, viz. A man prescribed li^J^ll' 
under a custom within two hundreds ct Middlesex and Sunyj that if 654. pL is. 
acommcm baker dwelling in either of the hundreds should erect a *L 551 ] 
mill there to grind com for his trade, and sell it to customers in or 
near dioae hundreds for their sustenance, such a baker should pay 
no tithes for the com. But the reason upon which that case was 
adjudged does not suit with this ; for the parson there had more and 
greater tithes out of the lands of the inhabitants, and of them who 
were sustained in those hundreds, than he could have by the manual 
occupation of a miller. In Michaelmas Term in 1 1 Can 1 • and in ^ l^* Abr. 
the same book, it is mendcmed, that a prohibition was granted upon 
a surmise that tithes ought not to be paid for pheasants' eggs, or 
young pheasants hatched in woods inclosed in the chiltem otBuck* 
tnghamshire $ but that was because they "vretefene natura. Such a 
custom as is here alleged could never have a reasonable commence- 
ment, because of common right tithes ought to be paid out of all ii ^^ 
land; and though before the council of Laieran no person could Hob.S96. 
daim them, because there were no parishes, yet still they were due 
to the church, though it was in the power of die donor to give them 
to what spiritual person he thought fit. It is infavorem ecdesice that 
the law will not allow a prescription in non decimando to prevail 
against her. It is true, a prescription strengthens all other titles, 
but it is of no force when pleaded in discharge of tithes, because the 
law presumes that a layman cannot be absolutely discharged without 
the conaent of the patson, the patron, and the ordinary ; and then 
likewiae the grant of such discharge or exemption must appear. This 2 BuUtr. 
was the opinion of iXxItferM^^, justice, grounded upon the authority ^^^* 
ot UmtwoodfBoA of the author o{ibeJ)ocior and Student. The whole 
country may be discharged of tithes, but such discharge ought to 
have a reasonable commencement, which must be shewed. Now it 
would be very strange that the law should rcgect a prescription to be 
£scbarged of tithes in a particular places and yet allow a custom ina 
whole hundred in non decimando. One single instance may be given 
wfaare juck a custom has been allowed; it is in my lord BoU^s i Ro. Abr. 
Abridgement^ and it was for the milk of ewes ; and probably the rea^ ^^^ ^' 
son might be, that such milk is of little value to the parson, and does i "^^^ 2 Inst, 
not much contribute to his maintenance, for which tithes were 
originally ordained ; but it is but one single cose, which does not 
Budce a law» The case of Bussel v. Backhurst^ which seems to give ^ Bulstr. 
some colour to such a custom, is a controverted case ; it was thus: V 552 1 
The parson libelled for tithe-wood, and the defendant prayed a pro* supm 551. 
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1696. hibition bj reason of a prescription in non decimsndo for wood 

^j^ growing in the weald of Kent ; it is true, the prescription there was 

▼. denied, and no prohibition granted : this was in Michadmas Term in 

12 «7. 1. ; and yet but two years afterwards there was a trial at bar in 

65S. pL 10* ^^ court upon a prohibition, where such a prescription was sug- 
gested to be discharged of tithes of tlie underwood growing in the 
weald of Sussex; and it was found for the plaintiff; and the court 
held the prescription good. But, admitting such a prescription in non 
decimando for underwood in a weald be good, yet it will not aflfect this 
case, because in ancient times there were many controvensies about 
such tithes; for at the common law tithes were not to be paid for 
trees, because cutting them down b not an increase of their growth 
as of com, but a total destruction ; it is an uncertain profit, and not 
arising yearly for the maintenance of the parson ; neither are those 
tithes due of common right, but by custom and usage ; and there- 
ibre in those days, and in those places where tithe-wood was due 
only by custom, the parishioners procured wood or other lands for 
the parson and his successors in satisfaction of all tithe-wood in the 

IS Rap. IS. same parish. Several petitions have been made to the parliament 

45 E. s. concerning the right to such tithes, until the statute of ^lixi ccedua 
w^ made, by which all those controversies were ended; it being 

P.s, 4, 5,6, enacted, ^^ that tithes shall not be paid for wood of 20' years growth 
' ' ' ^^ or more," which implies it shall be paid for all under that age. 

3 Init. 045. It is true, it was the opinion of my lord Coke^ that such a prescrip- 
tion in a county i not only for wood, but for any other tithe, is good ; 
but that can be no reason why it should be allowed in a hundred^ 
because the court cannot judicially take notice what a hundred is, or 

8 H.7. 1. b. what it comprehends ; it is a liberty in its commencement ; it is to 
have a jurisdiction over a hundred vills, or so many parishes ; and 
therefore it has been held, that a leet cannot be parcel of a hundred, 
because they are both liberties, and one liberty cannot be parcel of 
another. But it does not appear by the pleading, that there is more 
than one parish in this hundred ; if so, such a custom in a parish 
can never be made good. Besides, there is no consequence to say 
that there is such a custom in a county^ therefore it may be in a Atin- 
dred, because there can be no inference from one to the other; and 
even in that case it will be very difficult to find a reason how a 
county at first came to be exempted from payment of tithes. My 

[ 55S ] lord ItoUe uses the words ** province" and ** county" as synony- 
mous : now *^ a province" bdng only a circuit within the juris- 
diction of an archbishop, probably, there might be an agreeinent 
between the clergy and the laity that such a place, 4^. should be 
exempted from the payment of tithes ; but there could be no such 
. agreement in a hundred^ because that was divided from the county, 
and became a particular district and the inheritance of several 
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person^ but the bailiwicks thereof were re-iinited to the counties 1 696. 
by the statute of 4 E. S. c. 15., and 14 JS. S. c. 9. It is agreed on ^^^ 
all sides, that a single parish cannot have such a custom ; and this _ ▼. 
is a strong reason why a hundred cannot, because it consists and is 
made up of several parishes ; and it b as good a reason that a htm^ 
dredcdjmot have such a custom because a parish cannot, as it is to 
say a county may, and therefore a hundred may have it. 

Secondly, But admitting a hundred to be capable of such A 
custom, yet it cannot be so large as this, because there must be a 
sufficient maintenance left for the parson, which does not appear 
in this case ; and so are all tlie books where such prescriptions have 
been allowed, which are very few, but never to have such effect as 
diis, viz. to take away the maintenance of the parson ; and there- 
fore the plaintiff in the prohibition ought to have shewn that there 
was sufficient for him besides, because it Is a discharge against 
common right, and no other reason can support it, but to shew 
that the pai*son has uberiores decimas besides the tithes alleged to 
be es^empted ; and this was the only reason of the judgement in ' ^^ ^^' 
the case oS Kidder v. Edwards. 

E cofUra. If there may be a custom (as it is admitted) to be dis- 
charged in a whole county of tithe-milk, and of tithe-corn ground 
at such a mill or mills in a hundred, there may be also a custom to 
be discharged of the tithes of fat cattle, and if the parson has lived 
without such tithes time out of mind, he may live so still. It is 
granted on the other side, and an authority was produced of a 
custom to be discharged of tithes out of two hundreds, and there 
can be no reason, if that is law, why such a custom may not Jbe 
good in one hundred. It has been objected, that a layman cannot 
prescribe in non dficimandoj but no good reason can be given for it* 
It cannot be because of any disability in his person ; for as to this 
matter there is no difference between a layman and a clerk r it 
must therefore be in favorem ecclesice^ and introduced by ecclesias- 
tical persons who were formerly judges here, as part of the eanon 
law, who had in those days such a power over the laity, that they [ 554,^ j 
would not suffer such a prescriptioa to be tried by them, neither 
would they suHer them to sue for tithes in theur courts. This is 
the reason why it is generally said in our books that a layman 
cannot prescribe in non decimaudo ; but, though he cannot pre- 
scribe, SfCi yet there may be a custom to exempt him from tithes^ 
and such a custom is of as good authority as a prescription ; for if 
it is established by long usage and by the common consent of our 
ancestors, it. passes into a law of that place, and is of equal force 
with a. prescription. Such is the custom of gavelkind, and borough 40 Ass. pK • 
English^ which is the law of England^ and as ancient>as the common ^^' '^ ^'*' 
law in the [daces where these customs prevail. It is true, where a 
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1096. eoftom of a publick nature is alleged in a paiticidar tQI or place, 
jg^^ it mtift be shewed that it is an aodent Till ; as^ where a man 
ws daimed hmds on the sooth ade of a ynU^ setting fixth that thej 
were time oat of mind derisable, and so derired a title to himsdf 
bjr a feoffinent from the last devisee, this was held Toid^ because^ 
k bong a custom agunst common law, he oi^t to have set finrdi 
4iat the Till was an andent Till ; bot, if he had alleged sodi a 
custom in a borough^ which ex xi ierwufd imports a place of anti- 
quiqr, it had been good. Now in diis case it is alleged, that the 
parish ct HuntspUl is an ancient parish, and then the custom is set 
fiirth, which is agreeable to the authority befiire mentimied. And 
if the custom be not contraiy to reason and justice, tfie judges 
never inquire into the commencement of it* No man can say, 
that this custom is unreasonable, because it goes only in disdiarge 
of a single duty : now all the books which condemn prescriptions 
in non decimando^ either in a county or in a parish, are where they 
are made generally of all tithes ; but they are seldom denied fcM* a 
particular thing, as in this case. And therefore a custom to pass 
in a ferry-boat toll-free has been adjudged good, though it is &r 
more unreasonable than this, because it is only a discharge to the 

Cra. Car. person claiming it, and may be a charge to another. So^ there are 

Abr. 654. ^BOBXxy things which are not tithable of commmi right, as fish taken 
in the sea, rabbits and pigeons spent in the house, 4^. and yet by 
custom tithes of those things have been paid to the parson ; if 
therefore it be a reasonable custom for the clergy to charge the laity 
with tithes of such things as of common right ought not to be 
chargeable, it is as reasonable that a layman may discharge himself 
by a custom in a place where none have been usually paid. Such 

[ 555 ] a custom (as has been observed) is not good in a parish ; not because 
it is inconsistent with the law; the reason is, a 'single person or 
parish is not capable of such a custom. Besides, the law requires 
that the parishioners should shew what recompence the parson has 
in lieu of his tithes, by which it may appear that the custom had 
a reasonable commencement ; but no such thing is required of a 
whole county, because it cannot with any shadow of reason be pre- 
tended, that all the inhabitants could or can conspire to defraud 
their respective parsons. But there are books which allow a cus- 

45 s. 3. 32. tom or usage to be good in places of as large extent, which customs 

pi. 30. ^m HQ^ hxtiflL when alleged in a vill ; as, in a cessavit per bienniumj 
the lord shewed die custom of the place to be, that where the 
tenant did not pay his services in two years, he might enter and 
hold the lands till he was satisfied of the arrears : this was held to 
be void, because the usage was alleged in a particular vill only, and 
it was not shewed that it was customary so to do in the vills round 

1 Ro. Abr. about But a custom in a hundred in Kenif that if luiy one be 

56;?. • "^ 
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diarged to hive gotm ehlldren in adultery, and cannot iequil 1690. 
himsdf by law, that then he shall forfeit all his goods to the ktn^ " 



was hdd a good custom. So, a custom in a hundred, that if 4 ▼. 
waif or estray be eloigned, and it is presented that it caiiie to th6 ^^^^^"^''^ 
poaacasion of any dwdling within the hundred, the lord may distrain pt 14. ' 
till he nnke restituticm. So, a custom that an infant of the ag^ "^^ i&4.f«. 
of fifteen years may make a feoffment, and sell his lands ; all <h^ 
are against common law ; but being used in a hundred of cddHty, 
are therdby become the laws of the places where they obtain. But 1 Saand. 
to oome newrer to the case, it will not be denied that a costotn '^^' 
allied in a parish, for all underwood to be discl^rged of tithes 
which is used in that parish for fencing com, b good, but then you 
must shew that the tidie of that com is paid to the rector ; but it 
may be aUeged in a county, weald, or country, without any consider- 
ation at alL And therefore Brooke in his Abridgement^ referring to tu. Dii- 
the autfier of Doctor and Student^ says, that a man cannot prescribe ^ P^^^* 
in a vill to be diadiarged of tithes, because it is too particular ; but 1 Ro. lUp. 
such a prescription is good in a whole county or hundred, because ^^^.^ 
it is the custom of the place. It has been objected, that a custom 
in mm decimando may be good in a county f but not in a hundred^ 
becaoae of the uncertainty of its extent: sure that lA a reason of 
very little feme, for the limits of a county are altogether as uncer- 
tain as those of a hundreds but a hundred \i a known precinct, 
and not barely a liberty, as has been said, though there may be [ S56- ] 
many liberties therein ; for when granted to a subject it is a liberty, 
but when it remains part of the county it is otherwise ; and there- 
fore in. an avowry a man may prescribe by a que estate to have a 
leet in a hundred : but, if a quo warranto be brought against the 
hundred, he must, then set forth his title. Besides, if the words 
^* province** and ^ coun^" are synonymous, a county and hundred 
are so too ; and that in the meaning of the law, as may plainly 
appear; for all issues are to be tried by jurors of the county^ that 9 jg, 4; 
is, by jurors of the hundred (a) / for it was a good challenge at the ^ ^' 
common law if there were no hundredors of the jury. In the sta- 11 a. 4. 
tute of Winton these words are used promiscuously ; it appoints, ^' ^* 
*^ that inquests of felonies and robberies shall be taken in towns, c. a./ 
** hundreds, franchises, and counties, so that the offender may be 
^ attainted ; and if the county will not answer for him, then it 
^ shall be answerable for the robbery done, so that the whole hun- 
*^ dred where the robbery is committed shall be liable.** Such a 
custom in a hundred has never yet been condemned, for it never 
came in judgement but in the case for tithe-wood, and there it was 
held to be a good custom, even in a whole weald ; and what reason 
can be given why it should not be good in a hundred as well as in 

r 

(a) See stab 4 & 5 Ann. c. 16. and '2* Ceo. S. c. 18. 
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1Q96» a weald, whi(;h i« as ancient a^ the other, especially, when it cannot 
'- y^^ be denied but such discharge might be^n by composition ? It i3 
▼r objected, that tit/te-wood is not due of common right, as all other 
*^^ tidies are, and therefore a custom in turn decimando for wood in a 

658,' i(^9. ' hundred may be good. But tithe-wood is due of common right ; 

2 Inst. 643, [f ];iot, to what purpose was the statute de sylva cadua made ? It was 
to ascertain what wood should pay tithes, and what should be 
exempted ; and why did the nobility and commons prefer several 
petitions to the king, after the making of that statute, that it might 
be explained what was meant by ylva cadua, if no tithes were .due 
for wood? which b an admission that tithes had been paid for it 
before that act Agreeable to this is the common way of demand- 
ing tithes for wood at this time ; for the libel is fdways general, 
which shews that the party has a right to demand ; for if he had 
not, then he must allege a custom, iind yet prohibitions are never 
granted upon such general libels. Suggestions are also made 
' always in the affirmative; but, if they were due by custom, and not 
of right, then they ought to be in the negative, viz. to deny that 
there is any such custom. 

[ 557 ] Second point. Then as to die objection, that it does not appear 
that the parson has a sufficient maintenance left, the pleading seems 
to be otherwise ; for there are several moduses set forth for tithes 
yearly arising in the parish, which may give him a convenient 
mdntenance every year; and if he has a sufficient provision by any . 
onemoduSf h is not material by whom he receives it. 

Curia. It will be difficult to shew a non, decimando for any tithes 
besides those of wood ; for all the cases which incline to such a 
custom, Are put generally, viz. that a county or a hundred may thus 
prescribe^ but they do not edention what tithes are in question. Now 
if tithes of wood had been due of common right, to what purpose 
was that canon made by archbishop Stratford, in the seventeenth 
year cf Edward the Third, tliat tithes o( sylva cadua shall be paid ? 
agtinst which canon there was a petition made to the parliament 

Vide supra, in that very, year, reciting the ancient usage to be, that tithes 
should hot be paid for wood ; and the petition was answered, that 
a prohibition should be granted against the canon, where tithes of 
wood have not been accustomed to be paid, (a) It is true, the ec« 
desiiistical courts do hold, that tithes are due of common right for 
every thing, nay, even for stones or gravel digged out of pits, but 
the ooBimon law is otherwise; foi' tfihes of common right are due 
only for such things as arise by annual profits : now, though trees 
are renewing yearly, yet they yield no annual profit, and therefore 
tithes are not paid for them. Tlicrefore where tithes are paid for 

id) From Kni^hi v. Jlai*e^, infra 1561. it would svcm Usit wood is now considered 
to bti tithable of conuuuu right. 
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things which da not arise by such* means; tb^ ntust be due by J696. 

custom. But such a custom in non decimando cannot be good, {a) ^^^ 

And therefore a cansuliation was «anted. (b) ▼. 

P. 8 W. III. A. D. 1696. Dom. Proc. ^^^^^ 

Sandys Y. Eastmond. [Show. P. C. 192.] 

TuE parish of YetmlUm^ consisting much in pasture land^ and tithe of 
the plaintiff having been rector thereof for twenty years last past» J**^'-*® 
and upwards, and being entided to the great and small tithes, and ozcn «nd 
all other dues, within the swd rectory, he exhibited his bill in the JJJ^"**^^ 
court of exchequer agunst the defendant Joseph Ecistmondj in his •• well not 
own right, and as executor o^ Henry his father, and against the ^J^fo^ji,^ 
other defendant, Samuel Nayle^ for agistment tithes, for depasturing piouf^h, for 
and fattening their oxen, and other unprofitable catde, within the ^^^ 
said rectory, from the year 1677, to the time of exhibiting his bill^ fnoed and 
whidi was in MicKaelntas Term 1692. ^^ ^^ 

The defendant Joseph Eastmond, by his answer, admitted, that turned oir 
he had assets sufficient to answer the plaintiff's demands ; and both plough, 
of the defendants admitted, that they and the testator had fatted 
and depastured divers oxen yearly upon their lands in the said 
parish, but said, that some of them were first used at the plough, 
and afterwards fatted, when turned off from the plough. 

He court of exchequer thereupon, xnz. May 26. 1696, decreed 
tithe herbage to be paid for the defendant's and the testator's oxen 
and unprofitable cattle, not used for the plough, and also for their 
oxen and unprofitable cattle, used for the plougli, for and during 
the time they were grazed and fatted in the parish for sal^ after 
they were turned off from the plough* From which decree there 
was an sppeai to the house of lords. 

It was insbted on, in support of the appeal, that the decree was 
unjust ; and some texts of Scripture were quoted about muzzling the 
ox, 4^^., and also it was urged, that that part of the decree concern*- 
ing oxen once used at the plough was erroneous ; and there were 
cited all the cases in the books for exemption of plough-cattle from 
tithe . herbage, and that this was double tithing. . And it was iii* 
sisted on, that the reason of the thing was against it in- this case^ 
because the agistment of these cattle was necessary to sustain that 
labour, which promoted the gain of' which tithe was paid ; that this • 
privilege. extended to all such oxen, as ever had been used at the 
plough ; that tlie exemption did continue, after they were ferborn^ * * 



(a) Affiatmcnt tithe, fay tlie court, according (b) Lord IZaymonrf report*, that'tlic^conrt not 

to lord Raymond and SalkeMy is due of couimon only arrested the judgment, but pulsed this entry 

right ; because the grass which is eaten is dejure to be inade, Quia apjwret curim (Unnim regit, j|v. 

tithoblci and must hare |>aid titlie, if cut at per- qutxl cusiuma prcdicta, ^c. nulHus at visoris^ ide^ 

fcction. . cunaulialio, jc. . . 
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1696. to be Bsed at the pbagh ; fiir there was the mnerauon to oontiikiie 

j^,,. the exemption afterwards, as there could be to allow it^ dmni^ the 

▼• interval, * when thejr did not draw the plough. And diese and 

ff'T^\ o^^ reasons urged, it was prayed, that the decree for tithe, 

^ asto such cattle as ever had been used with the plough, should be 

reversed. « 

On the other side it was urged, diat the decree is agreeable to 
the law, and supported by many resolutions in the court of exche- 
quer; that there was a reason for tithe in this case, because these 
cattle, though formerly used at the plough, ceased now to belong 
to it, and, consequently, tithes became due; that there is a differ- 
ence in the nature of the thing ; for when the cattle feed in order to 
labour, the parson hath a tenth oi the benefit produced thereby ; 
but when they are fitted only for sale, it is otherwise. That this 
was a settled and allowed difference in the exchequer; that while 
the oxen are workings no tithe shall be paid for their feedio|^ be- 
cause there are tithes of other things arising by the labour of such 
cattle; but, when they do no work, and are turned off to be fatted, 
and are grazed, there, tithes shall be paid for the herbage which 
they eat, they being no way beneficial to the parson in any other 
tithes. And many cases in the exchequer were cited to warrant 
this distinction ; and it was said, that none could be alleged to the 
contrary ; wherefin^ it was prayed, diat the decree might be af- 
firmed ; and it was afiirmed. 



Tr. 8 W. III. A. D. 1696. Scac. 

Meilyv.Talmf. [MSS.] 

^^1,^ Bill for tithes generally.— Defendant states, that in 1652 his 

kadi Um fether purchased the lands whereof the tithes are claimed, and by 

vrad M ' the purchase deed they are mentioned to be tithe firee, and are oon- 

^*^|*^. veyed as such: that defendant is owner and occupier of the said 

Bommo. lands, which contain 80 acres, and are of only SOA a year value: 

1*^ " ^ that all the said lands are and will appear to be firee, and by lawfiil 

SttMte means dischaiged firom the payment <^tithes of com and gram, and 

H^^ other predial tithes, or any customary rate in lieu thereof: that the 

MipiP- ancient deeds relating to die said estate are lost or mislaid, so that 

^^^Hl^l^ he cannot particularly set forth by irfiat ways or means the said 

liitMniMH lands are exempt or dischaiged fifom tithes : he discovers quantities 

right bM ^^^ values. Upon long debate oC^the matter, the court did not 

bten MG«r- think fit to decree for the plainti^ without a trial at law, but pro- 

Uw^tbou^ posed that he should bring his action on the statute (a); which the 

^5*^ plaintiff declining^ the bill was, by his consent, dismissed vrithout 

csvmpiiaB pRjudioe and without costs. 

MAIKH n I ' * - ■ - - - 

"^^ ' (u;Q».\>'be>ber.Dq«ct»a.tA<»U»Knlh«rl>>«.be«i directed? 
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1697. 



M. 8 W. in. A. D. 1697. Scac. 



Poole r. Draper and Osborne. [Dodd's MSS. Rayn. 83.] ^^ 

In a bill for tithes against two^ the defendants make two separate ^?^ 
defioioes, and decree against them bodi, with 90L costs taxed* It horm. 

was moved, that the costs might be separated, being several causes Com in 

in effect, and different dues decreed ; and so said to be done, 85th j^^^e. 

November^ 1698, in the case of Lister v. Captain^ but the court ^^nade. 

would not now do it. {a) tibou^btbw 

ddmid ttfenlljy wiU not b« acpantedL 



H. 9 W. III. A. D. 1697. 

LajiJleldr.Enticknapp. [Decree-Book, Sd Feb. 1 Wood SS^.'] 

The rector of Chiddinfold^ in the county oi Surrey claimed tithes ^ custom 
of sheep and lambs. tJ^lrnrj 

The defendant insisted on a custom to pay three-pence a piece for Jjf"^^?*^ 
all lambs yeaned and &llen before the feast of St. Mark that were bdtin Bl 
sold before the said feast-day, and to pay tithe in kind for such as ^^f^' ^ 
were not sold before tliat day : but in case there were but seven, tHba in 
then to pay the seventh ; but where there were under seven, then ^^^ ^ 
to pay three-pence a piece. w«re not 

The cause was heard on the 18th of November last, and an issue Sjf ff^ 
directed to tiy ihe custom ; but the plaintiff^ being unwilling to bnd. 
try the same, moved^ oh the SOth of November^ for a rehearing, 
which came on this day : when the court unanimously agreed, that 
the said custom was not a good one, and that there ought to be 
no trial at law. {b) 

Tr. 9 W. III. A. D. 1698. Scac. 

Harris v. Adge. [Dodd's MSS. Rayn. 84.] 

Thk court presumed, that the pi dntiff had read the articles, When ticiM 
where tithe had been paid ; though this was the defendant'^ de- ^'^' ^ 
fence. wiUpM. 

I ' * nmiotlit 

iMduyof 



Tr. 9W.IIL A. D. 1696. B.R. ^ 

Morton v. Bri^t. {c) [2 Lutw. 1037.J L 561 ] 



Iw prohibition, issues were taken on several prescriptions, all ^ 

niM7|My. 



(a) See Lloyd v. Maekworth^ infira 64G* 242.) Tnfy C.J. said, t!mt tftbes are not pajable 

(6) See fTM y. G^fbrd, 4 Bio. P.C tn/ra for aftennowth dr Jurtp and therefore H it bnt 

70S. By recent caws 3d. a lamb has been held fonn to lay a custom to be dischaiged of tithes of 

good. See Bertie ▼• Beixumontf 8 PrL SOS. aftennowth^ in oonaideratkm of making |he Ibr- 

wfra, ToL ii. Luyng y. Tosborough^ 4 Pri. S83. mer mowing into hoy i tor titbee are payable cnlj 

infra, vol. iL Drake v. Smyik, 5 Pri. 369. mfntf of things semel in anno renovanlimm. ^ee eomrv» 

vol. ii. Seealso^jAm; V. GfVffyiAott*, 2 Pri.314. n. 1 JHo, jibr, 640» pi. 11. PanK>n of SUm/Mttw 

(c) In this case, (according to Lord JRovmoitd. case. 
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4i690. of which, bat one, were found for the plaintiff. But, as to the 
following prescription, that every tenant within ithe parish of Kirkc" 



Y. burton hath paid to the vicar thereof 1^^ for every cow having 
Briggt . ^ ^if yp ^ thg number of five cows, for five cows having calves, 
meat for Is. 4^.; for six COWS having calves, 25. 6d.; for ten cows having 
«a«^^a2^ calves, 2s. 8d. ; for every cow having no calf. Id., and for every 
vtliooi milch cow, Id, in satisfiu;tion of all the tithes of cows, calves, 
^^^^^ «iid herbage and pasture of their lands within the said parish ; it 
aiMChcr was moved, in arrest of judgement, that this prescription was void, 
°^' because the payment of those several sums of money for the tithes 

of cows and calves cannot be any satisfaction for the tithes of the 

herbage and pasture of the lands. And for this the following cases 
Suprais5. ^«re cited, viz. Grysman v. Letx>eSf Cro. Eliz. 446. Monday v. 

Lovice^ Moore 454. Beard v. Adorns^ id. 278*, and so are 1 Keb. 716. 

case 44. 2 Keb. 2. Hutchinson and Atkinsonh case, and 212. Brawn 

w. Haywood. 
A cus«N& Another exception was taken to this prescription, for that it is 
top*y dif- ^ pgy 1^ to the vicar for every cow having a calf; for five 
for fire COWS having calves, Is. 4ed. ; for six cows having calves, 2s. 6d. ; 
mwsbaWqg ^^^ jj^j. ^^^ ^^y^^ having calves, 2s. Sd.; but it is not alleged, tliat 
oowibaviitf any thing has been paid when the number of cows exceeds six, 

ailv«» and ^^^ j^ under ten, or when the number exceeds ten. And this ex- 
tra COWf 

baWng^ oeption was hoMen good; and a consultation was awarded, not 
MM^i^Mtbn <>^ty ^ ^ ^^^ tithes of herbage and pasturage, but also as to 
of all the tliose of COWS and calves. lAUnmfche was of counsel with the de- 
cows and fendant (c) 

caheiy is void, because no payment for any intermediate number between six and ten, nor when the 
number exceeds ten. 



tses] M. 9W.1II. A. D. 1698. Scac. 

Anon. \\ Freem. 334.] 
In a cause, where a parson preferred a bill for tithes, these points 
- were held by the judges : 

NotMiMtff \^ Where the parson had tithe hops, no tithes should be paid for 
otoSTa^ tlie poles, which were used in the hop-yard ; and a question arose, 
•"*•— 8^i whether the parson should have tithes of the baric of the poles, the 
poles, WUie bark being sold? and by Letchmere he should; but ^e chief baron, 
\^^!^ and the other barons tf cofi/m ; for the poles being privileged, the 
\siL CP. bark shall be so too, 

O^ Rep; ... 

Gto.414. Hugbes'a Abr. 689. But in the latter book there is ({li, as to this case. 



(a) As to this species of modus, see EmUe v. TiUhiU y. Day, S Wood 85. Esfrtan v. StUl, 

IfoUf, 1 Wood 905. Layng v. Ymhanmgkf )i Wood <J51. infra 661. Gibb v. Goodtnan, 

' 4 Pri. 383. in/ntt wl. ii. JUddington v. yk§, infra 735. Toumley y, Tomliiuon, »»i/ro 1004. 

a Wood, 6*2. MotUcU' V. Paine, injrn, 1504. 1017. 
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2. That tar foel spent in fire to dry hops, tithes should be paid ; 1698* 
because the parson had no benefit by that, the tithes being paid ^^^ 

before they were dried. TiUie of 

3- That dthes ought to be paid, as soon as the tenth part can {j'jjj^** *^ 

be well severed firom the nine, if there be no custom to thereon- How toon 

trary ; and so it is for com and hay, as soon as it is made into ^^^ . 

shocks or cocks. paid. 

4. That for wood employed to hedge or fence com, where die Commd 
parson had tithe com, no tithes shall be paid ; and it was said to be ^1,^^ ^^ 
a general rale, that no tithes shall be paid for any thing, wherdy tithe shall 
the tithes are increased. ^ood to 

fenct corn. No titbo for any thing that increaaes tithet. 

5. Whether tithes shall be paid for fuel spent in the house^ ^^fT' 
where there is no icustom,. they said they should not determine, it tithe for 
being no point in this case, and there > being opinions bpth ways* f"^"^^ 
Cro. Car. 113. pi. 5. was cited at the bar, that such fuel shall not where there 
be discharged without a custom. J!^ ^•" 

6. That land where wood grew, and was stocked up, and con- what son 
verted into tillage, is not such. barren land as ought to be exempted J'/-^]^^ 
firom payment of tithe ; but only such is intended barren land, aa, empted 
before the ploughmg, produces no profit to the owner. ^^^ 

turned to tillage^ is nojt barren land. 

7. That for rakings of com, no tithe was payable, if they.werQ ^" ^^i^- 
involuntary; but, if there was any fraud in leaving more than was payable for 
necessary, that tithe should be paid. { raking of 

8. That the. parson could not justify his coming to set out tithes, p^non 



without the consent of tlie owner ; because, by stat. 2 & 3 £. 6. c. 1 3^ *??■?* *^ 

' « , , ■' tithe hin* 

the owner is to set out his tithe ; and if he do not, he is liable to aelf,without 
the penalty of the statute. T^i ^ 

' c. 13. 

M, low. III. A.D. 1698. Scac. [563] 

Gee V. Pearch. [Decree-Book, 1 7th Nov. 1 Wood 386.] 

The plaintiff, as farmer of the rectory and parsonage of Or^ A cmto- 

pingtorij in the county ofKenif stated, that the defendant had, for ^^f^^ 

five years last past, been occupier of a great farm, tonsistipg of diachai^or 

arabte land, hop-grounds, wood, and underwoods, which he had ^l||j[p)^ 

ploughed and sown with grain of all soils, and planted, with hops, Ha|H>0fes 

and from which he had felled divers acres of underwood, alder- biiriitlti^' 

trees, and ash-trees, under 20' years growth*, and had barked and ^|^ ^ 

flawed great quantities of bark fit)m the said trees, and had paid grubbed 

no tithes for Uie same. ™* P^ 

(a) In th9 casie of GretU v. HurUf M. 41 & 43 by the custom of the realm no tithes are due for 
JSKx. B. R. in Prohibition, it was a^udged, that the rakings of cam« ' Moore, 278, 
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1698. The defendant aaidt that the tithes of hops or wood belonged to 

^^ the vkar; that he, had several times peeled, barked, and flawed 

^¥. several alder-trees for hop-poles, but that the bark was of small 

^^^^^\ profit; that as to hopsi there was a modus to pay lOi. an acre in 

tKtedhj lieu of ^the tithes thereof; that tithes of the toppinin of the tim- 

«r s & 9 ber^trees were not due^ nor for the stackwood used in his Cunily ; 

JB. 6. that he had grubbed several quantities of woodland which he had 

sown with com, and also several roods of barren ground which 
jrielded no profit, and had sowed the same with peas; and diat no 
tithes avLf^t to be paid for such lands by the statute S fc 8 JS. 6. 
c. 13* 5. 5. for seven years. 

The plaintiff replied; the defendant rgoined; and witnesses 
were exaibined on both ndes* 

The court declared, that the custom of paying lOs. an acre for 
the tithe of hops is a void eustom and not warranted by law ; and 
therefore decreed, that th^ defendant ought to account for the same, 
according to the value of the tenth part of Ae said hops, when the 
same were pulled from the bine or stetOf at which time the tenth 
part is severable firom the nine parts, and the tithes by law pay* 
able. That the reason assigned for the non-payment of tithes of 
com sowed upon grubbed ground is no good discharge, but that 
tithes in kind, or some composition, ought to be paid to the plain- 
tiff for the same. That tithes ought to be paid for the hop-poles 
growing upon the premises^ which he used in poling his hops. 
That the tithes of the bark d the alder poles and hurdle rods 
and of woad or woald, as offered by the answer, are to be paid 
in kind, and delivered by the defendant upon the plaintiff sending 
for them. 

[ 564 j I^ ^ ordered by the court, that the said defendant shall and do 
forthwith pa/ to the said plaintiff the sum of 10/. in full of his 
tithes of hops, hurdle rocb, bark of alder tree% cords of wood 
and peas, and in foil discharge of the sum of 1 IL 75. 3d. reported 

due. {a) 

■ ■ 

Tr. llW.ni. A. D. 1700. Scac. 

Hunt V. Codrington and others. [Decree-Book, 26th June. 

1 Wood 891.] 

IVttMblHrr- The bill stated, that the plaintiff, as lessee under the Dean 

fcl vSinctd •"^ Chapter of Wellsj had for several years rented the rectory or 

la gndens, parscmage of Congresbury^ in the county of Somerset^ and was en- 

mjk matt ^^^ ^ g^ tithes, and particularly to the tithes of teazels^ sown or 



(a) It does not appear from the bill» answer, or decree, that the thhea of the bop- 
polet themselves were demanded. See tfj/nii p. 581. 
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pkmed widiin the said rectory; that, time out oi mindy the tithes 170a 
oftocKb had beea paid to dMoimeraor fioriDc^of thesaid '"shmT 

waoMge^ bat that the defendant CodringUm^ being vicar of the said ▼. 
pariah, prelnda some right to the tithes thereof and has forbidden f^j'^^f 
die pariahioDtfs to pay the said {daintiff the tithesi and has received — r~^ 
and taken the thhea thereof; that the other defendanU had, in the 1)^^9' . 
jeara 1696 and 16979 * ff^^at quantity of teazels^ but they pretend 
that the same are small tithes, and so belong to the vicar, and not 
to the impffO]Mriat(Nr. 

Three of the defendants answered, and admitted the phiintiff to 
be fernier of the rectory, and entitled to aU tithes bdonging thereto, 
but denied his ri^t to the dthesof ^A»eb. 

The d^Bodant Codringion said, that be had for several years 
riaimi^ the tithes oi teaxeb, as vicar of the said parish, for that 
diey are sniall tithes, and that the vicarage b endowed with all 
small tithed. 

The defemianls Boucher and JVoUin said, they had teazels in the 
said years, and th^ set forUi the quantities and values, and insisted 
that the tithes belonged to the defendant Godringtan. 

The plaintiff replied; the defendants rejoined; and witnesses 
were examined on both sides ; and on reading the proois in tlie 
cause ; and also a copy of »an endowment of the vicarage^ whereby 
it iqppeared that the said vicarage is endowed with all' small tithes, 
and that the vicar has been paid all small tithes ; the court took 
time to consider of the matter, and having so done, they this day [ 566 } 
declared, that the tithes of teazek belong to the defendant Codring^ 
ton^ 'Ab vicar of the vicarage, they being first planted in the parish 
in gardens, (a) 

It is thereupon ordered by the court, diat the said bill be dis- 
missed, with costs to be taxed ; but that the said defendants are not 
to prosecute the plaintiff for the same until this court make further 
order therein* 



H. 12W,III. A. D, 1700. Scac. 

TrevDin v. Bond. [Decree Book, 20th Feb. 1 Wood 398.] 
Thb plaintiff dmmed the tithes deom and other grain as lessee A euitoiii 
of the rectory of Woodbury^ in the county of Devoitj from and under th/titbs of 
the cnstos and coll^ of vicars of the choir of the cathedral church «f?Ja 
of SL Peier^ m Exeter. ttfciior 



(a) TmmI is • pliDt med bj dothien : it «p- tor; and that Ibur waecadre vicm had tpMtf 

ptarad in Ite miim tm, tfwt it had been flnt aequieaced in midi pajmeoU; but, as the vicar 

planted in the paiish of Comgrabury about fifty ,was endowed with all the snudttithei oi tiiis pa- 

ytars before the liHng of the toll, and tliat it had risb, and the plant was, in the opinion of the 

besn planted hi ether parishes immemorially ; court, clearlya small ttthe, the bill was di^m ifw^t, 

that the tithe of it, during the said fifty jean, S.C. Rayn. 94. 
bed beta ^Hdmfnrpptedly peid to the iinpropria* 
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r 

1700. The defendants insisted on an immemoKaL custom to. set up 

J. . their corn and grain there grown and reaped^ in sticks,, being 12 

Y. sheaves placed in a row, six sheaves against six sheaves ; or in 

« J Bond. stitches, being 10 sheaves placed in a row, five sheaves against 

isahesfcf, five sheaves; and that if. there happen, upon the whole quantity 

^1^ of com, to be any stick or sticks, stitch or stitches, not amount- 

■httTM, ing to the number of 10, no tithe is paid of such, under the num- 

noti^for beroflO. 

the odd Xhe court declared, that the said pretended custom is a void 

iheaYcs un- custom ; and therefore ordered, that the. defendants shall pay to 
dcr ten, is ^^ plaintiff the tithes of all the wheat, : barley, and other corn ; 
particularly for the tenth part of all the odd sticks or-^stitches of 
wheat, barley, or other com, not amounting to the number of lO, 
which they respectively. had in every^field or indosure.withia the 
siud parish. 

[666] Tr. 12W. III. A. D. 1700. Scac. 

Siaughtcn and others v. Hide and another. [Decree Book, June 27- 

1 Wood 394.] 

A cmtam ' Th£ bill Stated, that the plaintiffi; StdttgAlon and Morris were 

mMbDiii P^^P™^*^ trustees, and fiumers of the rectory or parsonage im- 

Mtocoduy propriate of Sliinfield^ in the county of Berksj and entitled to the 

bDrtTiT' tithes' of com, grain, hay, withies, osiers, and the other tidies and 

nke tagft. dues belonging to the said rectory, in trust for the plaintifT, Marif 

tker tilt f 

gnu round «Wk?^* 

the oM^ The defendants said, that after the grass is put into cocks, it is 
the custom of the said parish, that the parishioners are not to^rake 
together the grass round the said cocks. 

The court declared, that the custom', insisted upon by the de- 
fendants, not to rake up their grass into cocks in order to setting 
out the full tithes thereof, is a void custom,' and that the defendant 
ought to account for the tithes of the said hay, and' also for the 
tithes and duties demanded by the bill. 



isToid. 



M. 12 W. III. A.D. 1700. B.R. 

Bram v. Mugg. [Ld. Holt*s Rep. MSS. (a)] 

Adi^ilMii, Ejectione Jirmce for lands, in Stockton in the county of War^ 
•^^•'•^*^ mck^ upon the demise of Samuel HiUj clerk« Upon not guilty 
king it not, pleaded, there was a special verdict, which finds the statute of 
SiJd^*^ 21 -ff. 8. c IS. whereby it was enacted, that " if any person or 
bpkl.^wo. ^ persons having one benefice with cure of souls, being of the 



(a) lliifl argument of my lord Holt 19 extracted frond the manuseript of his own Re- 
poru in the cc^ectioff of the earl of Hardwkh* 
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•* yearly value of 8/. or above, accept and take any other with cure 170a. 
** of souls, and be instituted and inducted in possession of the ""^^jJJ^ 
^' same, that then and immediately after such possession had thereof, v. 
^ the first benefice shall be adjudged to be void ; and that it should J^' 
" be lawful to every patron having the advowson thereof to present beneBces 
** another, and the presentee to have the benefit of the same in | sallciGL 
" such like manner, as though the incumbent had died or resigned, S.C. sU. 
" any licence, union, or other dispensation, to the contrary thereof s.c. 
^ obtained notwithstanding.'' And farther, it is provided in that 
statute, ** That it should be lawful for every spiritual perton or [ 567 ] 
^ persons, being chaplains to the king, to whom it shall please his 
^ highness to give any benefices or promotions spiritual, to what 
<* number soever it be, to accept and take the saitie without 
** incurring the danger, penalty, and forfeiture in this act com- 
" prized." 

That the vicarage of the church of Inkbro^ in the county of 
Worcester^ was a benefice with cure of souls, and of the value of 
8/. per annum and more, so rated and taxed in the king's books ; 
and the defendant Henry Muggj the 1st of Novembet: 1 66^9 was 
presented to the vicarage, and soon after instituted and inducted 
thereunto; and afterwards, 24th April 1673, the defendant Henry 
Mugg did accept another benefice with cure of souls, viz. the 
^* churdi of Stockton^ and was thereto presented by Robert Martin 
esq. being then the rightful patron, and was afterwards instituted 
and inducted thereunto, which was also a benefice, with cure of 
souls of the value of 8/. per annum and more. That Henry Muggy 
Ist July 1675, being a spiritual person, was made chaplain extraor- 
dinary to king Charles the second : the wor(}s are, legitime constitu^ 
tus capeUanus extraordinarius ; and continued so during the life of 
the said king. On the 3d of February 1675, he was presented to 
the vi<!arage of Inkbrd then vacant by cession, by king Charles the 
second, then the undoubted patron of that turn by lapse of time, to 
corroborate the title of the defendant to that vicarage, and was in- 
stituted and inducted thereupon. That JSamuel Hilly the plaintifTs 
lessor, was presented to tlie church of Stockton by the late king 
William the third, 3d August 1695, and in the same month was 
instituted and inducted thereunto. That the lands in question 
belong to the rectory of Stockton. 

The case, in short, was this : that Mr. Mtigg was presented to 
the vicarage of Inkborough, instituted and inducted, which was 
above the value* of 8/. per annum in the king's books ; and after 
that was presented, instituted, and inducted to this living of Stocks 
tony being likewise above value, whereby Inkborough became void 
by cession,, by virtue of 21 //;8. ; and being so void, he was made 
a cha(>lain extraordinary to the king, and then obtains a presenta- 

VoL. I. Mm 
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1700. tion from the king by lapse to Inkborough ad carroborandum tittdum 
"ir~' thereunto, the king having then a good title to present by lapse^ 
r. and is instituted and inducted thereupon. After several years the 
^«w« iting ^d present the lessor of the plaintiff 'Mr. HilL 

In this case there are three tilings to be considered : 1st, Whe* 
ther the defendant Mt^ by being retained and admitted to be the 
C 5^8 ] Idng^s chaplain extraordinary, be thereby qualified to have a plu- 
rality of benefices within the 29th sect, of 21 H. 8.? 

2dly, Supposing his being a chaplain extraordinary to the king 
to be a sufficient qualification, yet, whether there ought not to be a 
dispensation to enable the defendant to hold a plurality ? 

8dly, Supposing a dispensation to be requisite,- it will then re- 
main further to be considered, of what consequence that will be to 
the plaintiff's lessor, Samuel Hillj who is the king's clerk presented 
by lapse, and instituted and inducted thereupon. 

Before I b^in to discuss these particular points, it will be neces- 
sary to consider and to clear the case of two other matters that 
arise in it ; which will serve to make the principal case more entire, 
' and let us into a more distinct consideration of them. 1st, What 
effect the king's presentation of the defendant Mugg to Inkborough 
hath^ being ad corroborandum tittdum. 2d, Whether, when the 
king's chaplain duly qualified be presented by a common patron to 
a living above value, the king by virtue of his prerogative may pre- 
sent him to other benefices of his own gift without avoiding the first 
by his being instituted and inducted to the second. These two 
have been stirred at the bar. 

iBt, Concerning these preliminaries, I do hold, that the present- 
ation of the king ad corroborandwn titulum is good, and institution 
and induction thereupon will make a plenarty. The defendant 
Mt^ being vicar of Inkborough^ and afterwards without either 
qualification or dispensation accepting Stockton^ and being thereunto 
inducted, "the vicarage oH Inkborough became void by cession by the 
express words and intent of 21 /f. 8. being of the value of BLper 
annum. Being so void, the patron ought to present within six 
months, otherwise lapse will incur upon him. And it appears, 
not only that the right to present by lapse was devolved upon the 
king, but also that Mt^ had the possession of Inkborom^h. Though 
not lawful incumbent, yet having an actual possession, and having 
a colour to keep it until evicted, a presentation to that vicarage is 
proper, and if he be institt^ted and inducted, he will be made a 
perfect incumbent to fill the church, which before was vacant by 
cession. This is the true use of 9 presentation ad corroborandum 
titidumy for there is no other ; for if the church is full by present- 
ation of a usurper upon the king, a presentation ad corroborandwa 
titulum is void, there being no room for it to take place until die 



CASES. 56» 

usurper's clerk be removed by judgement in a quare impediU But 1700. 
in diat case^ if it be the king's pleasure that the usurper's incum- jj^^^,^ 
* bent should enjoy it, the king by patent under the great seal may ▼• 
confirm it. Yelv. 91. The King v. Matthem^ by the opinion of »p ^^q •> 
PophoMj which also I have known put in practice. And if it be a 
presentation ad corroborandum titulum of the usurper's clerk being 
in possession, though there be an institution and induction upon 
die usurper's presentation, it is of no use. Now there was no 
other means to make a title to Mugg to Inkbof-ough but by a new 
presentation; and being mentioned ad corroborandum tittdum^ it 
shews that the king's intent was, that notwithstanding any defect 
of the title, yet he should be vicar there. The king presents, 
taking notice of his tide, which title is true, viz. that he was patron 
of that turn to present by lapse. Then it follows, that Mttgg^ 
notwithstanding he endeavoured to avoid his last presentation to 
Inkborough in order to defeat the lessor of the plaintiff's title to 
Stockton^ yet, being instituted and inducted to Inkborough upon 
that presentation, his living of Stockton is void by cession, if he 
hath not a qualification sulRcient to prevent it, which in time shall 
be considered. 

2d. The second preliminary point is, whether, when the king's 
chaplain is presented by a common person to a benefice above 
value, he may accept more benefices of the king's gifl;, without 
making a cession of the first, viz. whether by this clause the whole 
that makes the plurality ought not to be of the king's gift. I con- 
ceive not The words of the statute are, that it shall be lawful for 
every spiritual pei'son being chaplain to the king, to whom it shall 
please his highness to give any benefices or promotion, to what 
number soever it be, to accept the same, without incurring the 
danger, penalty, and forfeiture in the act comprised. 

Now as to the first benefice, the king's chaplain is not beholding 
to the act ; but he may accept it of a common person as well as of 
the king : but the act makes the chaplain capable of a plurality, so 
that those benefices, which are and make the plurality, be of the 
king^s gift. NoW if ^e king's chaplain hath a benefice of the pre- 
sentation of a common patron, and he afterwards accepts of one or 
more from the king, if he forfeit the first, he incurs the penalty 
and forfeiture of the statute, which by the express words of the 
clause he is exempted from. This vei*y question came in debate in 
the case of Whetstone v. Hickford^ Sav, 135. Queen Elizabetky 
before her accession to the crown, presented Young to the church 
of Cranfieldj of which she was patroness : and the crown being de- 
scended upon her, she retains Young to be her chaplain, and then 
presents him to Stoke Brewery both benefices being of the value of 
8L per tmnum. It was held^ that he being presented by the queen [ 570 j 

M m 2 
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1700. before her accession to the crown, was all one as if he had been 

j^^^^^ presented by a common patron, for at that time the queen was no 

y. other; but, notwithstanding that, the queen might present him to 

*^' V Sioke Brewer ; and though no dispensation did appear, yet the first, 

which was Cranfieldj was not void by this act 

I have now done with these previous questions, which I thought 
it might be convenient to discharge the case of, to the end we 
Hiight not be troubled with any thing of them in the debate of the 
others. And as to the first point, we are of opinion, that the de- 
fendant Mugg being made a chaplain extraordinary is not thereby 
qualified to take a plurality from the king within the meaning of 
the statute. A chaplain extraordinary is not within the meaning 
of the statute, nor strictly within the words, as it is described and 
found uhder the denomination of being '^ extraordinary.'' As to 
the meaning of the statute in giving this privilege to divers of the 
clergy under particular qualifications, a pre-eminence was designed 
to those that were in the king's service, and to enable the king, out 
of his own stock of advowsons, to bestow benefits upon them for 
such their service and attendance upon the king, and to encourage 
them in a diligent performance of those services by the hopes they 
had of obtaining a reward from the crown. We are to suppose 
when a law is made, that it is for some good and just reason^ 
though the reason be not expressed, as it is in the preamble of 
this statute, which was primarily and intentionally made against 
non-residence, which was a scandalous breach of duty in the par- 
son or vicar that had cure of souls, that tended to the loss and mis- 
carriage of many persons. To prevent which the act designed to 
take away the causes, which were two. The one was, that the 
parsons became farmers : the other was, the taking of pluralities. 
The preamble gives the reason of that act, '* for the more quiet and 
virtuous increase and maintenance of divine service, the preach- 
ing and teaching the word of God with godly and good example, 
giving the better discharge of curates, maintenance of ho^itality, 
^^ the relief of poor people, the increase of devotion, and the good 
*' opinion of the laity towards spiritual persons." So the statute 
prohibits spiritual persons from taking any farms, which was a great 
mischief that took up the clerg}''s time, and was an impediment to 
them in discharge of their spiritual function. So were pluralities, 
to which the clergy had been so used, and which were to them so 
beneficial, that the retrenching of them went to their hearts. 
[571 ] Though their enjoyment of diem was contrary to the laudable 
canons of the chui'th, yet by virtue of dispensations from the pope, 
for their own advantage, they could think themselves discharged as 
well from the moral as the legal obligation of those canons. Which 
corruption being so inveterate, (it appears as well from the nature 
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of the tfaiog as the manner of penning the act), that it could not 1 700. 
be so soon cured as was wished for, so great clogs were put to so ^ 
desired a reformation, the chaplains of the king, and of divers noble- v. 
men and great officers are thereby exempted from the severity of ^^^' 
being deprived of an indulgence which they had so long enjoyed. 
1st, An indulgence was given to the king's chaplains to purchase 
a licence to have two benefices. 2dly, The chaplains of noblemen 
and great officers to have two. 3dly, For the king of his own 
gift to bestow as many as he would upon his own chaplains, who 
being made capable of so large a plurality, must have it for some 
consideration relating to the king that at least has the semblance of 
being meritorious. Those who are extraordinary chaplains are not 
within that reason, for they are not bound to any service or attend- 
ance : they are supernumeraries, not within the establishment of 
the king^s household ; no business for them ; no entertainment for 
them ; the king allows them, as such, not a bit of meat ; and yet 
these men hope to swallow the king's fat benefices. It is con- 
trary to the rules of reason or justice, that those who are bound to 
no attendance, and do no service, should be in equal degree with 
those who perform it 2dly, a chaplain extraordinary is not 
within the words of the act. For when the act says the king's 
chaplains may take from the king a plurality of benefices, it must in 
common understanding be understood by the indefiniteness of the 
expression, such as are complete and perfect chaplain^. A chaplain 
extraordinary is not so ; for it imports a defect ; for he wants the 
essential part of the chaplain, viz. the office and employment. Nay, 
he is excluded from the exercise of it as much as a mere stranger. 
But some will say, that we cannot take notice of the difference as 
it is found ; it being found that the defendant is the king's chap- 
lain, that is sufficient, and the adding of the word " extraordinarjr*' 
is a specified difference of which we cannot take any notice, unless 
it were explained to us. I answer, that if he had been found to 
have been the king's chaplain generally, it would have been suffi- 
cient, for that would have imported that he had officiumj and there- 
fore he ought to have heneficium. But when found to be extraor- 
dinary, that cannot be understood a specifical difference, but an 
addition that qualifies and lessens the extent of the character. [ 572 1 
And we may interpret the word " extraordinary" as it must be 
applied to ttie qualification of the office, and not to denote any 
excellency in the person ; to be understood one that is irregular or 
out of due course and order; or ratlier contrary to order or 
Seishion. All constructions ought to be made according to the 
common and usual sense of the words, and we ought never to in- 
terpret beyond the words, unless the thing out of the words be not 
within the reason of the tiling provided for. And so hath the 

Mm 3 
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1700. exposition of this statute always been limited. As 4 iZgc?. 89.^ 

^^ Drun/s case. A baroness dowager retains two chaplains, which is 
y. the number the statute allows her : she then retains a third : one 

^^H»' of the two dies before either of the other has had any plurality r 
this third chaplain is a chaplain within the words of the statute, 
and the baroness dowager hath but two; yet is the third not 
qualified to be dispensed with to take a plurality. Why ? because 
at the time of the retainer he was an extraordinary chaplain ; and 
though he comes after to be within the compass of the statute>^ 
yet there must be a new retainer to qualify him after the death of 
one of the two. With which agrees Cro. Eliz. 723. (a), 8S9. {b) 
This admitting of extraordinary chaplains is a prejudice to the 
right of the chaplains in cj^inary. By this statute the chaplains 
in ordillary have a right vested in them ; if more are permitted to 
partake with them, it must be an infringement of that right 
That it is a right is most plain, a privilege and an emolument 
annexed to their offices as chaplains. It is not to be understood 
such a privilege for the iniringement whereof an action Ues, as if 
it were a fair or a market : but it is an infringement of a privi- 
lege the statute designed to give to the king's chaplains that 
serve him, and therefore ought not to be extended to those who 
do not serve him. But it is objected, such a construction is to 
confine the king to the number of forty-eight chaplains. I answer. 
No, it is not to restrain the king, but it is to restrain my lord 
chamberlain, who hath by virtue of his office the disposing of the 
chaplains' places. But that must be understood according to the 
.rules and establishment of the king's household ; and therefore he 
cannot make places, or increase the number, but the king may, if 
he pleases, from 48 to 100, and more, and then all those 100 or 
more will be chaplains, not extraordinary, but in ordinary. This 
chaplainship is like to other offices and places that are at court. 
The gentlemen of the privy chamber are confined to a certain num- 
* ber, yet there be more extraordinary. The clerks of the council 

[ 57S ] to four, yet there be more admitted to attend as extraordinary, who 
are not clerks, but have a licence to attend in order to learn, and 
thereby they are candidates upon an avoidance. It is objected, 
that it will be a hard treatment of the king's chaplains to disallow 
them, because they do not attend the king's service, when the chap- 
lains of noblemen, and other officers, that are allowed their com- 
plement of chaplains, shall have their benefit of a qualification^ 
though they never attend or do any service. I answer, it is most 
true, that the chaplains of noblemen and officers shall have a dis- 
pensation to have a plurality, though they never attend, for the statute 



(a) The QMeen v. Drwty* (6) Drury ▼. llus Queen, 
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faaUi allowed them such a number. But sure there u a great differ- 1 700. 
ence^ fiir though they never use them, yet they are retained to serve in ^^ 
ordinary without distinction. But these extraordinary chaplains of ▼. 
the king are retained not to serve the king: so that there is as much ^^^*M' 
di£ferenca as can be between a retainer to do business, and remis- 
sion of a man's duty afterwards, and a retainer to do no business at 
aD, that is no retainer, as that is of the chaplains extraordinary, 
which is giving them a name: and though they be sworn, that is 
an abuse; Ibr their oath must be to do something in which they 
are in duty bound, and that is nothing. Suppose a nobleman shall 
give a clergyman a &culty, and retain him to be his chaplain, and 
therein it is expressed that he shall not be obliged to attend and 
perform the divine service in his house or chapel, nobody can think 
that he is a chaplain qualified to take a plurality, but it is a plain 
evasion of the law. The inconvenience would be great, if these 
should be tolerated, and would be a defeating of the good purpose 
of the statute, which was to keep pluralities within some bounds. 
They did know how many chaplains at that time the king had in 
his service, and it is reasonable to be understood, that was a measure 
which they went by in making an allowance for these pluralities ; 
which act, as was resolved in 4 Rep. 90 b, is to be taken strict against 
pluralities. It is objected, that it is found by the verdict, that the 
defisndant Mugg was the king's chaplain, legitime constituttis capel* 
lanus extraordinarius ; that if he be the king's chaplain, it is suf- 
ficient without any more : and as to the word extraordinarius^ we 
cannot take notice thereof, unless the constitution of the king's 
fiimily had been found, specifying what were those that were chap- 
lains that did the service, and what these extraordinary chaplains 
were in relation to the king's service. This seems to be die most 
colourable objection in the case, and it had been better if the find- 
ing had been setting out the duty of the king's ordinary chaplains, 
and defining a chaplain extraordinary. But 1st, if we can judicially |^ 574 ] 
as well as morally understand what an extraordinary chf^lain is, 
then tliat objection vanishes. Why is it not reasonable for us to 
understand the use of words,' and the language of the times, espe- 
cially in a matter that concerns the king? But 2dly, suppose we 
cannot take judicial notice what an extraordinary chaplain is, he 
being a creature Jiient conus in ley; the consequence must be, that 
the defendant hath a plurality, and it is not found that he was 
qualified to hold it; for if a good qualification is not found, the 
plurality avoids Stockton; for if no qualification at all be found, we 
shall not intend one ; if that which is found, aild which he insists 
upon to be a qualification, be not intelligible, it is all one as if not 
found, but totally omitted ; and upon that ground the special matter 
should be found, declaring the duty of a chaplain ejctraordinary) to 

M m i 
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1700. the intent it might appear to us to be such a chaplainship as i» 
■JJI^J^ within the benefit of either of the provisions for taking a plurality. 
V. As to the second point, which is, whether Mugg should not have 

taken a dispensation, I am of opinion he ought to have taken a 
dispensation. 

1st, I admit, that he need not have any dispensation to have a 
' plurality by virtue of this clause of sect 29, because there is no 
• mention made of it in the clause, but he may take any number of 
benefices of the king's gift without incurring the danger of the act. 
In Ih/er 312. p. 88. it is held, in case a lord's chaplain takes a plu- 
rality without licence or dispensation, that the first living is not void 
by the act, because the act only says, he mat/ purchase a licence or 
dispensation. But quare of that case, for it seems otherwise, be- 
cause pluralities are restrained by the purview ; and as to the king's 
chaplains taking pluralities firom other persons, or lords chaplains^ 
the taking of a dispensation is a qualification for them to be out of 
the act. But to this case there is no mention of a dispensadog ; 
therefore, though the king's chaplain qualified doth take a plurality 
from the king without dispensation, his first living is not voided by 
this act 

But 2dly, though not void by this. act, yet a dispensation is ne- 
cessary ; for otherwise the acceptance of the second firom the king 
will make the first living void by the canon law, which law remains 
in force and is not repealed by the act of parliament, so far as it re- 
strains the taking of pluralities. Though the act saith, ^' that the 
king^s chaplains may take from him a plurality," that hath restrictive 
[ 575 ] words, " without incurring the danger, penalty, or forfeiture of the 
act ;" but he is not thereby exempted from the danger or penalty of 
the ecclesiastical law, to which he was subject before the act was 
made; for the act was made to restrain pluralities and to disable 
persons from taking them in a greater measure than before, but not 
to repeal any law that was in being against pluralities. That the 
canon law was so, appears by all our books ancient and modem. 
4 Rep. 75. Holland*s case, so resolved upon the authority of the old 
books there quoted. 4 Rep. 78. Digbys case, where the canon is 
said to be made at Laterati 1215, last of king Johti^ that if one 
possessed of one benefice with cure of souls, accepts another, tlie first 
shall be void, and the patron may present to it. This canon hath 
not only been taken to be law in the court Christian, but it hath 
been pleaded for law, and a title hath been made to present to the 
first in a quare impedit in the king's courts, as appears by the 
old books, both in HollandCs and Digby*s case. 9 E. S. 22 a. 
10 £.3, 

This seems to be carrying the canon law very far for the temporal 
courts to take so much notice thereof, as to form a judgement at 
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ecHnmon law upon an eodesiastical constitution without any sen- 1700. 
teace of deprivation given. Bnwn 

But some will say, how came it that this popish encroachment ▼• 
^uld continue to be law at this day ? To which I answer, that ^^* 
though this canon made at Lateran had no force in itself, nor hath 
any foreign canon (though it were in its nature never so just and 
reasonable) unless it were received in England time immemorial, nor 
can it bind the clergy; yet the clergy may be bound by the establish- 
ing and confirming of it in convocation in this realm, as this canon 
was established at a provincial convocation held in the year 1278, 
6E.\. before Peckham archbishop of Canterbmy {Linefw. 135.) 
whereby all the clergy were bound. 20 //.6. IS. 12 Rep. 73. Cro. 
Ja. 37. Moore 755. Which being a law of the clergy's own making 
and by which they were bound, the courts would take notice of it, 
because no disadvantage to the patron, whose interest was temporal. 
In Janes 404. The King v. The city of London and Batdockj a 
man who hath a benefice with cure of souls under the value of 8/. 
per annum accepts anodier under the same value without a dispen- 
sation ; that avoided the first by the canon law, and the patron might 
present without any deprivation. Now what difference is there 
between these two cases ? One was not within the act of 21 i7. 8. ; 
this of Mugg is excepted out of it, and therefore parallel to that 
which was not comprized in the words of it. So that Mugg 
ought to have taken a dispensation upon his being presented to [ 576 ] 
Inkborough. 

But ddly, as this case is, if Mugg had been a king's chaplain in 
ordinary, and had not taken a dispensation, the patron o{ Stockton 
might have presented : but in this case the lessor of the plaintiff is 
presented by the king to Stockton by reason of lapse. Now, though 
by taking the second living, the first, though under value, was void 
for the patron to present, yet it is not void to other purposes until 
deprivation. That difference is taken in 4 Rep. 75. Holland* s case. 
Cro. Eliz. 357. The King against the archbishop of Canterbury and 
Priest^ Sav. 135. Now though Stocktofi should be void for want of 
a dispensation only, it is so quoad the patron, but as to the bishop 
and the king, it is full until there be a deprivation. 

2d, If there had been a deprivation, which would have made 
the living totally void, yet lapse could not accrue to the bishop, nor 
consequently to the king, but firom the time of notice. And though 
justice Jones holds, that the ordinary's notice without deprivation 
will oblige the patron to present, under the danger of incurring 
lapse, yet, if the king present without notice, his presentation is 
void. 6 Rep. 29. Greenes case. Hob. 301. Gaudy v. the arch- 
bishop of Canterbury. Hutt. 66. Rutty, bishop of Lincoln^ where 
. the king presents by lapse when he hath no title to present, that 
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1700. presentation is void. But lord Hobart seems to mince the matter, 

and to qualify it by saying it is void as to the patron, but as to i^ 

y. Others he is a perfect incnmb^it^ and shall sue for tithes, and is so 

-^*W' much an incumbent that he is capable of confirmation. If that 
were so, then here is a good plonarty against Mugg, whose living is 
void for want of a dispensation, though not against the patron of 
Stockton i the consequence whereof is, that Samuel HtlFs lessee shall 
recover, it not appearing that the true patron had presented. But 
I doubt lord Hobarfs distinction is too fine to hold : for I think the 
kii^s presentation by lapse is void to all purposes, though the 
dinrch were void, if the king had no title to present by lapse : for 
the parishioners may take advantage of it, and refiise to pay tithe. 
Cro. Ja. 253. Hunston v. Cockett, 

But not to litigate lord Hobarfs opinion, by the acceptance of a 
•jdurali^, the church is void as to the rightful patron, but as to 
others it is full of JHuggj and therefore when the king presents the 
plainti£f 's lessor, he presents to a church that is full ; and therefore 
if the case had stood upon this point, as it would, if Mugg had been 
a person qualified, though he ought to have had a dispensation, yet 
[ 577 ] the lessor of the plaintiff* would not have had a good title. But, 
forasmuch as Mugg was not a king's chaplain exempted by this 
29th sect, from thie forfeiture by the statute, his acceptance of Ink^ 
borough causes an avoidance to Stockton by the which 

continued void for 20 years, so that the king had a good title by 
lapse ; and he having presented the lessor of the plaintiff*, he hath 
a good title, and therefore the plaintiff* ought to have judgement. 



H. 13 W. III. A.D. 1701. 

Coe V. Smith. [Decree Book, 20th Feb. 1 Wood 400.] 

Titiie doe Th£ rector of Elmsett, in the county ofSifffblk, claimed the tithe 
^^T^^ of log trees, and the loppings and toppings of other trees in kind, 
durcoaL and for the agistment of barren and unprofitable cattle. 

The defendant admitted that the plaintiff* was rector, and entitled 
to all tithes belonging to the said rectory, and stated, that he was 
an inhabitant of the parish of Hadleigh; that he neither inhabited 
nor occupied nor owned any lands or tenements whatsoever in the 
parish of Elmsett; but he ^nfessed that he had bought log trees 
and loppings and toppings for 42. IO5. and had felled and converted 
them into charcoal^ the tithe of which, if titheable, was worth 20s. 
He also confessed, that in one year he had put 10 bullocks to pasture 
. for five weeks with an owner or occupier of lands in the parish of 
Elmsettj and averred that the said owner or occupier had paid the 
tithes of his lands in the said parish. 

The court was of opinion, that tithes in kind are due for wood 
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coDverted into charcoal, and also for the tithe herbage, the value 1 701. 
of which tithes the parties, by consent, admitted to amount to '^^ 
6Ll2s.6d. "- ^. 

It was accordingly decreed, that the defendant do satisfy and pay 
to the plaintiff the said sum for the value of the said tithes, toge- 
dier with costs of suit, to be taxed by the deputy remembrancer of 
the court. 



P. IS W. III. A.D. 1701. B. R. [ 578 ] 

Durrani v. Booty. [2 Lutw. 1071.] 

In prohibition to the spiritual court to stay a suit for the tithes ^ JJJSm 
of the latter-mowth of clover-grass, it was suggested, that within the litter- 
the parish of ScoUame in the county of NoTfMc^ there is a custom, 2SJ|^^^ 
that every person having and possessing any * meadow or farm in from tithe, 
any one year within that parish, whereon any hay has been gotten ^^ ^^ 
or arisen, hath been used and accustomed to make the first mowth paruhionen 
of the grass into cocks of equal quantities at his own costs and fi)^mowth 
charges, and to set out the tenth cock thereof for tithes for the into mw of 
vicar, in full satisfaction of all and singular the tithes as well of ^^ ^^^^ 
that mowth as of the latter mowing or mowth ; and that the vicars «Pfnce»«>^ 
of the said parish have always time immemorial accepted and taken the tenth 
die said tenth cock accordingly. ^ ^^ " 

The court inclined to be of opinion, that a prohibition does not . p^^ 
lie in such a case without an allegaUon of a custom : but, after de- noejun- 
bate by the counsel for both parties in this case, a rule for a pro- 
hibition nisiy ^c. was made absolute, and no difference was made 
between the latter-mowth of clover-grass and ordinary grass. Cro. 
Ja. 116. and Yelv. 86. Greene and Austen's case, (a) Supra 3»6. 



M. 13 W. III. A. D. 1701. B. R. / 

Bynev. Dodderidge. [1 Lord Raym. 696.] 
Chjbshyre moved against a rule for setting this aside, being A mX^icj tp 
granted to discharge another rule before made, by which a pro- ^^^jodi 
hibition was granted to the spiritual court, to stay a suit there for <mt of the 
tithes npon suggestion of a modus; and this last rule was made served b 
upon aliq^tion, that the plaintiff had had a prohibition granted ^^ 
before, and that he had declared upon it, and that issue had been 31 1'. g.c.' 
joined 'upon it, and a verdict found in it against the plaintiff. And '^^ ^^ 
that which Cheshyre now urged against this last rule was, that the 
modus, upon which the rule was made for the granting of a pro- 
hibition, varies from the modus upon which the prohibition had 
been granted before, and the verdict had ; and therefore, that this 
case was not within 50 £• 3. c. 4. For the present modus sug- 

(a) See alio Johmon v. Awbretf^ Mo. 910. Cro. £Ui. 6S0. mpra 473. Andrews ▼. 
Lmntf supra 477. 
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1701. gested is, that tbey have used to pay 2s. in the pound of the rent 
j^^ * reserved ; whereas the former modus was, that they used, cj-c. to 
Y. pay 2s. in the pound of the profits received. And he cited 
^^^ Hod. 192. . 

Against this, Broderick said, that this modus was not good ; for, 
as it is laid in the suggestion, if the plaintiff keeps the lands in his 
own hands, he shall pay nothing to the parson ; for the modus is 
laid to be paid out of the rent reserved. 2. He may let a lease 
at a smaller rent upon payment of a fine. And he cited 1 Bo. 
Bep. S78. 2 Ventr. 47. {a) 

But (per Cheshire) that would be a fraud. 
Curia contra. It would not be a fraud. And (per Holt C. J.) 
1. This cannot be a modus, it amounting to as much as the tithes 
in kind ; but, it may be a composition. 2. A custom cannot be 
applied to rents reserved firom time to time upon frequent new 
reservations. And the rule for discharging the rule granted for the 
prohibition was made absolute. 



Tr. 2Ann. A. D. 1703. Scac. 

Lister v. Foy. [Decree Book, 1st June. 1 Wood 422.] 

A custom The vicar of Buckland Abbas^ otherwise Neaoton^ in the county 

^P? ^ of Dorset* filed his bill for an account of all small tithes and other 

irar**8 day duties therein, and in the tithings of Buckland^ Knowle, Brock-- 

^^^^^ hampton^ Dunkish^ Mineteme Parvoy and Plusfi^ thereto belonging, 

tbe tenth The defendant Fm/ stated the custom of tithing in the said parish 

21]^^ to be as follows : First, that any inhabitant having under seven 

tenth dey's calves or lambs fallen, ought to pay to the vicar one halfpenny for 



jkinm^ ^^^ ^^ ^^ lamb ; if seven or above, and not ten, to pay one, the 

and made vicar paying the inhabitant ; if not above seven, three-halfpence ; if 

in fbU for ' ^ght, then one penny ; and if nine, then a halfpenny. Secondly, 

STdh?^ for a calf killed, to be spent in the inhabitant's own house, the vicar 

to be col- to have the best shoulder, if the parties have not that year calves 

jj^f* "^^'^ enough to make the number of seven. Thirdly, for every calf sold, 

every fort- where the party hath not enough, with the calf sold, to make up 

^^ ^ seven, the tenth penny for what it is sold is paid. Fourthly, one 

wedu^ h penny for every colt foaled, paid at Lammas Day, whether after- 

"^5^^^^ wards reared or sold, and no greater sum for the pasturage of such 
that inch* . colt. FifUily, that after tithes paid for calves as aforesaid, no fur- 

Jj^^^lTto ^'^^ consideration is, by custom, to be given in lieu of tithes for 
them for any year afier till such calves be reared and used for plough 



ewes on St. or pail ; and nothing paid for the tithe of pasturage of any calf^ 



iromfr^sday heifer, or sheep, or colt intended for plough or pail; nor for any 
tithed ; and [Jough-cattle used about managing arable land out of which the 

that such . ■ 



(a) See SUtrfmp ▼. Dodisriige^ imfirm 587. and the casn collected at the end. 
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vicar or parson have tithe com. Sixthly^ that the custom in Brock' 1708. 
kampton and Dunlish tithing and dinger^ is, for every inhabitant, jj^^^^ 
betwixt St. Mark^s Day and All Saints Day yearly, to pay the tenth ▼. 
ordinary cheese, in full for cow white, to be collected when stiff, ' ^' ^ 
or every fortnight or three weeks. Seventhly, that the custom of l«nb8Mire 
tithing in Mineteme Parva and Plush (except dinger) is to pay subsist 
two-pence p^r annum for each cow, and three-halfpence for each ^^^^^'^ **>« 

. #• . , ewes on 

heifisr, in full of tithe of cow white ; and in Henley^ three-pence that day 
each milk cow, and two-pence each milk heifer ; and in HuntweU ^J^*^i^„ 
fium, four-pence a cow, and three-pence a heifer ; and in Knowle they are 
tithing the like, and two-pence for every barren cow milked, in ^^^^^^ 
full for tithe of cow white. Eighthly, that the inhabitants ought the ewes ia 
to be free from payment of tithes of locks of wool. Ninthly, that Lockg ^^ 
calves ought to be paid for at the end of a month after their fall, wool are 
Tenthly, that tithe apples and pears ought to be paid (except fall- ^(,1^, 
ings). And eleventlily, one-penny for a garden, and two-pence Wind-fall 

^ apples are 

for every communicant tithable. 

The defendant Hopkins also insisted on the said moduses. 

To which answers the plaintiff put in a special replication, and 
thereby admitted to have received several tithes and titheable mat- 
ters from the defendants, arising within the said parish and the 
several tithings thereof for the time demanded by the bill ; but 
said, that the defendants had several otlier tithes and titheable mat- 
ters charged in the bill within the said parish and the titheable 
places thereof, for which they have not paid tithes, but ought to 
pay the same. 

The defendants rejoined ; and witnesses were examined on both 
sides ; and upon full debate of the matter, the court declared, that 
the custom set forth in the defendant's answer {a) for every inhabit- 
ant in Brockhampton and Dunlish hamlets and dinger^ betwixt 
St Marias Day and All Sainfs Day yearly, to pay the tenth ordi- 
nary cheese, or tenth day's milk once skimmed and made into 
cheese, in full for cow white, the cheese to be collected when stifi^ 
or every fortnight or three weeks, was a void custom. 

And as for the custom of tithing of lambs on St Mark's Day, the 
court allowed, tliat such lambs as are able to subsist without the ewes 
on St Mark's Day, are to be tithed ; but that such other lambs as 
are not able to subsist without the ewes on St. Marlins Day, are to [ 581 ] 
be tithed when they are able to subsist without the ewes. i^Tof 

It was thereupon ordered by the court, that the said defendants wool not to 
should account with and pay to the plaintiff the value of their several ^ fo^^*^*' 

(a) It 19 remarkable, that the decree does not Index Book, I have not been able to iin4 them 

itate that part of the answer, which respects this among the records. The state of those records 

custom. I have searched for the bill and answer, claim the serious attention of pariiam^nt. 
hvt, though there it a reference to them in the * 
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170S. and respective tithes due and in arrear from them to the time of the 
■"T^T" bill (except for locks qfrxxxd, for which they are not to account). But 
▼. that they are to account for all fleece-wool whatever. 
^' And it is further ordered, that they shall account for the tithes 

of such apples as fidl irom the trees. 



P. 3 Ann. A. D. 1704. Scac. 

Gee V. Perch. [Decree-Book, 11th May. 1 Wood 486.] 

^' Bill by the lessee of the rectory of Orpington in Kefit^ [intei- 

^ 1^ * alia\ for the tithe of wood, and stating that the defendant did not 
titliM of set out his tithe-wood in such manner as he ought to have done, be 
l_^ leaving only some loose ranges or heaps of wood for his tithes, with- 

out ingrain, binding, or making up the same, as by the law, custom, 
and manner of tithing used in the said parish he ought to have done ; 
that the defendant did not$ in the said years, set out his tithe hops 
as he ought to have done, but left, as he pretends, the tenth hill 
or pole without picking, in lieu of tithes ; and that the defendant 
ought to have picked his hops from the bines or poles before he set 
out the tithes thereof. 
"n* d»- ^ The defendant said, that for the years in the bill mentioned he 
had held and occupied in the said parish about 100 acres of coppice 



*••* wood, and particularly Clay Wood^ containing 20 acres, and the wood 
iirthepar- ^o adjoining to Crawton Heath, four acres; that in 1698 he cut 



^ ^ ^ Crawton Heath WootL and in 1 701 and 1702 Clay Wood, but that be- 
fore he cut down and carried away any of the said wood, he applied 
to the plaintiffs to see the tithes of the said woods set out and sepa- 
Timi be Mt rated from the nine parts as foUoweth ; viz. when his servants had 
wood In . ^"^ down a small parcel they piled it up ip ten several heaps of equal 
pilM^ with- size and goodness, and, to prevent disputes about the tithes, he had 
UndiDg it, ^^ ^^^ ^^ heaps viewed by indifferent persons, and caused the best 
or making of the said ten heaps to be left for the plaintiff's tithes, and then the 
defendant's workmen proceeded in the same method from place to 
place, until the tithes of both woods were duly and fully set forth ; 
and he said, that he believed that the like method of paying tithe- 
wood is, and was the only method used in the said parish, and that 
[ 582 ] the said wood was not to be size-bound, or made up at the defend- 
ant's charge into a marketable ware ; that the wood adjoining to 
Crdwton Heath, when cut down, was not worth above 405. an acre, 
and Clay Wood Si. an acre, to be sold, and that, after the tithes set 
out, the said woods cost him more than the remaining nine parts of 
the same were worth ; that notwithstanding he set out the full tenth 
part of Crawton Heath Wood, wherein he had for his nine parts but 
3670 bavins ; that he had used 34*23 of the same for necessary firing 
upon his farm, for which he need not to have paid any tithes ; that 
in 1702 he cut down and carried away one load and a half of ashen 
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treeSf of about 50s. value, without setting out his tithes, he having 1704. 
occasion to use them to make and mend ploughs, harrows, and ^^ 
odier utensils of husbandry about his fiurm, and sold no part thereof; ▼. 
for which reasons, and because they were about 20 years growth, . ^^^^' 
no tithes were due for the same. 

The court were of opinion, and declared, that the way and me- Xbe omut 
tfaod used by the defendant in setting out his tithe-wood by loose ^t^^^^ 
heaps, in boughs, is no good way of setting out his tithe-wood ; and wood ougbt 
diat it appears by the proof taken in the cause, that the usage and „p^ ^^ ^^ 
manner of tithing of wood in the parish was, and time out of mind ^^^|^^ 
had been, for the occupiers to bind up the wood before the tithes 
thereof are set out, and that no such manner of tithing by loose 
heqM or ranges was ever known in the parish. 

It was therefore ordered and decreed, that the defendant should 
pay to the plaintiff for all the tithes of the woods in the bill men- 
tioned ; to wit, for day Wood^ and the wood lying near Crawton 
Heathf according to their respective values thereof when the wood 
is cut atid bounds as usually had been done by the occupiers. 

Ward^ chief baron, said, that if wood has been used to be bound 
by the parishioners, the tithes of the said woods ought also to be 
bound up. That ash poles, not fit for timber, ore to pay tithes. 

Bwy^ baron, said, that the method set forth by the defendant for 
setting out the tithes of wood in heaps is not good. That ash poles 
are titfaabie though they are of 20 years growth. 

Priee^ baron, thought that ash poles used in husbandry were not 
tithable. And as to wood, that the defendant had rightly set it out, 
and that the plaintiff ought to have no account. 

Smiihj baron, said, that as to ash poles, he was of opinion that 
the defendant is not to account; and that he ought to account for 
the tithe of wood, the plaintiff having proved the usage. 

Note, The pUintiff relinquished his claim as to the ash poles. 
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Archbishop of York and others v. Duke of Newcastle and others. 

[Decree-Book, 9th Nov. 1 Wood 446.] 

A BILL being filed by the lessee of the rectory of Kilburne in Rectpr of 
the county of York, under the archbishop of York, for tithes in 2cou^ 
kind of certain farms within the parish, the defendants, as to those ^ fm» 
fiunms, set up the following moduses, viz. as to two of the forms, tithes in 
a modus of ten fleeces of woo^ and two and a half lambs, or \$. 6d, l^^nd of 
in money in lieu of the half lamb, in full discharge of all tithes what- sowm- ' 
soever* As to two other farms, a modus of six fleeces of wool and !J?^^[V|. 
diiee lambSf for all small tithes ; and as to a fifth farm, a modus of andj^ 

fium. 
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1704. eight fleeces of wool, and 4^. in money, in discharge of all tithes 



M.^j^jf,^^ whatsoever for that farm. 

of York Upon these moduses a case was settled for the opinion of the 

^ ' barons, and they, being attended by counsel, differed in opinion 

J>uke of respecting them. We collect from Mr. Serjeant SalkelcCs Report, 

and others* ^^^ ^^^ chief baron DodcTB manuscripts, that as to the first modus, 

S.C. [and of course as to the second], Price and Bufi/y barons, were of 

Bm! 100 ^P^^^Q ^^ ^^^'^ ^^ ^^ *modus ; because it was one kind of tithe for 

another. Cro.jKfo. 446. 471. Moore 55^. 1 TJo.-rfAr. 649, 651. 

Hardr.n^. Cro. Car. 276. 1 Bo. Rep. 120. Hob. 39. And there 

is great incertainty, for one fleece may be twice as big, and three 

times the value of another. 

Ward^ chief baron, and Smith baron, contra^ that it was a good 
modus, for it is not m discharge of wool and lamb only ; and any 
thing of a tithable nature may be given in discharge of tithes, as 
well as money ; as, an acre of land, S^c. And the difference is, 
where it is in discharge of the species of tithe, and where of the 
land, Litt.^ 144. Noy 148. Dy. 349 b. Hob. 44. : that, to be sure, 
payment of tithe of one kind, or payment of a modus for one kind 
of tithe, could not be a discharge as to another kind : but this, they 
said, was not a payment of tithe, because it was to be paid in all 
events, whether there were sheep or not. And they denied the 
case of 1 Ro. Abr. 651. and held the modus no more uncertain, than 
to pay a modus often cheeses, which may differ vastly both in nature, 
quantity, and value ; that it tended to the disquiet of the country 
to break in upon customs and usages ; and 'it ought not to be done, 
but upon plain and manifest reason. / 
[ 584 3 As to the last modug, it was holden good by the Chief Baron, 

Price and Smith ; Bury dissentient. 
Inoedi- In consequence of this difference of opinion upon the bench, a 

IS*Sbe*mo- *^'^ ^^ ^^^ ^^ ordered upon the moduses ; and upon the trial of 
duses ; Tcr. the issues a verdict was found for the plaintiff, the lessee of the 
plaindff- archbishop of York ; but on the motion of the defendants^ a new 
but new trial was afterwards granted. However, it does not appear from 
ed aninio ^^ books of the court, that any further proceedings were had in 

further pro- the Case. 

ceedings. ^ , — 

M. 3 Ann. A.D. 1704. Scac. 

Witherington v. Harris. [Decree-Book, 5th Dec. 1 Wood 445.] 

Bill by the lessee of the rectory of Thorpe^ in Essex^ for tithes 
of wheat, clover-grass, and wood. 
Tbede- The defendant admitted, that in the year 1701, he had cut 

lendant clover-ffrass twice, and set out the tithes of both the first and se- 

lays that be ^ . 

let out the condcrop in swathes, according to the custom used in the said 
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parish; that in the said year he cut six acres of grass, three acres 1704. 
of which he set out in grass cocks, which the plaintiff accepted, and "~j " 
the other three in swathes ; and in that year he had wheat, the inzum 
tithe of which being duly set out, the plaintiff accepted. He con- /^J^. 

fessed, that in 1702 he mowed a second crop of the clover -grass, 

but did not set out the tithes thereof, insisting, that no tithe was first^^ ^ 
due, nor ever had been paid, for the second crop of clover-grass, clover in 
He also confessed, that in the said years he had cut and sold two that no ' 
loads of firewood, beinff the loppinjB:s of Old Bowlings, for which, tithes are 

, . . , ., © ft' ft •& » ' due for the 

he insisted, no titnes were due. second 

crop, nor for the firewood sold) it being the loppings of old botoUngt. 

The plaintiff replied ; the defendant rejoined ; and witnesses were The setting 
examined on both sides ; and upon reading the proofs taken in the clover in 
cause, the court disallowed the custom insisted upon by the defend- ^J**^^" 
ant in his answer for setting out his tithes in swathes (a), and and the ' 
ordered the defendant to account for and satisfy the plaintiff the ^^j^*^*' 
value of the tithes of his first and second crop of clover-fi^rass, and crop, and 
of his other grass, and for his wheat, and for the wood by him cut decrwdTo ' 
and sold (&), for which no tithes had been paid. be paid. 
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Bidapy. ArundeU. [Decree-Book, 22d May. 1 Wood 459. 508.] 

Bill by the rector of Tarrant Keipiston, in Dorsetshire, for tithes 
in kind. 

The defendant Arundellj by his answer, said, that the plaintiff The de. 
was rector of the said parish, and entitled as stated in the bill ; that ^°*^^j 
be, the defendant, was owner of Tarrant Keynston Farm, and of Ath l^i \% 
several lands thereto belonging, in the occupation of the other de- ^ g^*^ 
fendants his tenants ; that he had no part of the said farm in^ his and that 
oocapation during the said time, except two coppices and wood ^^^^ j,f 
grounds, called Ash Leys Coppice and Heath Coppice ; that Ash 26/. a-year 
heyi Coppice is reputed to be no part of the said farm, but that^ Se recLrin 
Heath Coppice is ; and he set forth the particulars of the wood cut ^*" "'^ 
iqxm the said coppices in 1701 and 1702, part of which he said said farm. 
was used in fencing, and the remainder sold, and that he had duly 
paid the plaintiff for the tithes thereof; that in the year 1 703 no 
wood was cut ; that, time beyond the memory of man, no tithes in 
kind had been paid for the said farm and lands, but that the de- 
fendant, and those whose estate he had, paid to the rector a modus 
of 26^ aryear in full discharge of all tithes for the said farm ; that 
the defisndant had, from time to time, paid the plaintiff, all the 



(«) Cbflyer ▼. Hmves, 3 Anstr. 954. wpra ▼. Paterson, Cro. Eliz. 477. supra 16S. Brook 
1489. V. Rogen, Mo. 908. cited in fTalton v. Try^, 

(6) ^iggt ▼. MarHnf supra 543. Contnit Ram infm 833. 

Vol. I. Nn 
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1705. time he bad been rector, the said modus of 261. a-year; which he 
nu^ had accepted, in discharge of the said tithes, except for one year 
▼. only, ending at Michaelmas^ which the defendant had tendered to 
him before the filing of his bill, and now ofiers the same by 



The other defendants admitted the plaintiff to be rector, and set 
op the said modusj which they said they had tendered to pay their 
proportions of, and that no tithes in kind had ever been paid, and 
th^ set forth dieir titheable matters. 
Ifcon ai- Two issues were directed to be tried (a). First, whether there is, 
tfj tbe mo- ^"^ ^°^^ whereof the memory of man is not to the contrary hath* 
^ and been, a modus of 26/. per anttum payable to the rector of Tarrant 
Ath Leyt b Keynston for the time being, by the owners and occapiers of Tammt 
p«t of the Ket/nston Farm, in satisfaction and discharge of all tithes arising 
• r ^g^ 1 upon the said farm, and the lands and grounds therennto be-, 
longing* 

Secondly, whether the coppice and wood- grounds in the said 

parish, called Ash Leys Coppice^ is part of the said ferm called 

Tarrant Keynston Farm. 

Verdict for A trial was accordingly had upon the said issues, and the jury 

maiUy but found the same for the defendants ; but, upon reading the said order 

m new trial Badpostea^ a new trial was directed to be had upon the two foUow- 

directed to . . 

^ mg issues; 

cheTtlueof First, What was the annual value, one year with another, of 

the iknn, Tarrant Keynston Farm^ now ifi question, at the time of exhibiting 

the plaintiff's bill against the defendants, and for the major part of 

60 years before? 
and the ex- Secondly, Whether there is, and time wfae]:;eof the memory of 
iirtence of ju^j jg jj^^ ^ ^^ contrary hath been, a modus of 26/. pet' annum 

the modut, -^ *• i . t • i , 

payable to the rector of Tarrant Keynston for the time being, by the 
owners and occupiers of Tarrant Keynston Farm^ in satisfaction and 
discharge of all tithes arising upon the said farm, and tlie lands and 
grounds thereunto belonging ? 

To be tried by a special jury ; and the defendants to have the 
costs of the last trial taxed and paid before they proceed to trial. 
Verdicu A trial was accordingly had upon the last-mentioned issues, and 

pUinuV. ^^® J*"y foupd both the issues for the plaintiff viz. 



{a) It is to this part of the cause, do doubt, not on the fiice of it void, in respect of its lai^ge- 

that the resolutions of the court, as given by chief ness, and being for a farm only ; nor would the 

baron Dodd, refer. Rayn. 98. He states, that court permit the value to be inquired intd, but 

the court resolved, 1st, That if the plaintiff would generally directed the modtts to be tried. JOoid 

avoid the moduj, as unreasonable . in value, it lay adds, Q,wHi nurumt for he never knew a 26^ 

upon him to prove the value of the farm ; and not modia before. This note is referred to in B%mb. 

necessary for tlie defendant to make it reasonable 301 . 
in respect of the value. 2d, That th« modui was 
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As to -the first issue, that the yearly value of Tarrant Keynston 1705. 
Ann, fer 60 years before the filing of the plainti£F's bill in this 



court, was 400L a-year; that SO years before fding such bill the ▼. 
same was 350/., and at the time of filing, 900/. per annum, AmnddL 

As to the second issue, the jury found that there was no such 
modus of 261. pep' annum payable in discharge of the tithes of Tbr- 
rant Keynston Famiy as by the defendants was pretended. / 

The defendant's counsel now alleging that the verdict was not A new trial 
to the satisfaction of the judge who tried the cause, Mr. Baron Smith but refuted. 
was desired to speak to him. 

Upon reading the order the 12th of Nevember last, and the return 
of thepoi^A, whereby it appeared the verdicts were given as afore- 
said ; «m1 upon hearing counsel on both sides, and it appearing to 
the court that the judge who tried the cause was not dissatisfied 
with the said verdict, it was ordered, that the several defendants ??^**i". 
sboold account with, satisfy, and pay to the plaintiff for the ^tithes fium and 
of the several titheable matters and things which they respectively ^ co^ice 
had renewing and arising on their respective tenements, lands, and • r 537 1 
grounds, and the heath cappicey which they respectively held and 
occu[Med within the said parish and rectory of Tarrant Keynston 
during the time in the bill charged. 



p. 4 Ann, A. D. 1705. 

Startup V. Dodderidgc. ^ 

Mr. Broderick moved for a prohibition to a suit in the ecclesiasti- A custom 
cai court for tithes, upon this suggestion, quod a tempore ctijuSj 8^c. J^ JJJ ^* 
habebatur talis antiquus usus et consuetudo de modo decimandi de et pound of 
pro omnibus decimis quibuscunquc infra pofvchiam de W. etJineSy improved 
iimitesi et loca decimabilia ejusdem quoquo modo crescentibus^ rcno^ JU^f^^JT"' 
vantibuSf sive contingentibus^ viz. quod omnes et singuli proprietariij Ueu of the 
eomm Jhrmarii^ vel occupatores aliquarum terrarum vel tenementorum ^tliet of It, 
hifra parochiam de fV. priedictamy ^c. per totum tempus prcedictum s.C. Salk. 
annuatim soherunt, et solvere consueverunt* rectori ecclesia parochialis ^^^* ^ 

^^ ^ "* ace* ante, 

de W. pr<3edicto Jtrmario sive deputato rectorice illius pro tempore esh 696. 
istenti upon request secundum ratam 2s. legalis monetce Angliapro 5^3 §^,1 
qudlibet et utrdque libra veri adaucti annualis redditus vel valorise vide Hob. 
Anglice^ of the true improved yearly rent or value, respectivorum ier- ^^^^ ^-^^^ 
rarum et tenementorum infra parochiam de Whatlington pradictam, custom to 
4^. et non uliraj in nomine^ loco, ac in plena satisfactioncy omnium et ^^on of 
singularum decimarum quarumcunque annuatim crescentium, S^c. in the true im- 
vd super respectiva terras et tenementa sua infra parochiam de W. yearly Ta- 
pnjedictanu Av. which the several rectors, 4*^. have time out of '"«• A 

• « 1 suffsestion 

mind accepted in full satisfaction, S^c. of all tithes, and the cus- for a profai- 
torn aforesaid inviolably observed ; yet the defendant knomng the ^^"^ * 
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1705« premises, has sued the plaintiff in court Christian fot subtraction 
and non-payment of tithes of hay and wheat in and upon the kmds 
V. and tenements aforesaid, in the tenure and occupation of the plain- 
^^^^^^^^2^^' tiff, being in the year of our Lord 1696, growing, 4^r. and sup- 
tithes on posed by him to be subtracted and taken away, licet the plaintifl^ 
T^dku^ 4"^. And a rule was made for the defendant to shew cause, why 
oeednot a prohibition should not be granted. And now Mr. Pengelfy 
compUaoce, oioved, that the rule might be discharged. He said, this modus 
or an offer was not good for the uncertainty, for the yearly rent or value is va- 
with the ^ riable and utterly uncertain, and may change every year; but a moduSf 
modus. which is against common right, and goes in destruction of the ori- 
^ ^ ginal right of the parson to take his tithes in speciej ought to give the 
parson a certain recompence for a certain duty, otherwise the court 
cannot adjudge that it is suitable. And he cited the case of Perry 
y.Soamey Cro. Eliz. 139. where, in a suit in the spiritual court for 
tithes of herbage of dry cattle, the defendant surmised for a prohi- 
bition, that every parishioner there, who had milch kine and 
calves under the number of seven, shall pay for every calf he rears 
a halfpenny, for every one he kills a penny, and for every one he 
sells the tenth penny; and if he has seven or above, to give one 
in satisfaction of tithes of them, and of all dry cattle. And they 
held this to be an ill modm^ because, if the parishioner had only dry 
catde, and no calves, he pays nothing, and it is uncertain, whether 
he shall have calves or not, and so it is an uncertain thing for a cer- 
tain duty. And Allen's case, 2RoU> 265 d. J9. 2., a prescription 
to pay one penny, or thereabouts^ for every acre of arable land^ 
in lieu of tithes, naught for the uncertainty. And 1 Keb. 613. 
Took V. Lcdgard^ a modtis to pay 4^. for every day's ploughing of 
wheat, and 2s. for every day's ploughing of barley, is not good 
for the uncertfMnty ; but, if the modus had been, so much for every 
day's work, with an averment that it is certainly known, and the 
, Supra S6S. contents of it, it might be. And a note on the side of Dr. L^ 
Jteld^s case in Hob. 11. where the principal case was a libel for 
tithes of stables, suggesting a prescription time out of mind for the 
parsons to have a modus decimandi for the houses, stables, and build- 
ings, viz, after the rate of the tenth part of the yearly rent or value 
of the same, and a prohibition was granted in the case, with direc- 
tions to declare. And on the side of that case is this note, viz. 
that modus decimandi can hardly stand to rise and fell according to 
the rent by prescription. And though such a modus be allowed to 
Supra 259. be good in Dr. Grant's case, 11 Co, 15 b. yet that case is made a 
question in 1 Roll, 642. n. 1. and the authority of Dr. Leyjleld^s case 
opposed to it Secondly, this modus is void, because it gives room 
to the parishioner to defraud the parson, for it is in the power of 
the parishioner to take a great fine^ and reserve a small rent, and 
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so the parson shall have nothing. For tlie custom is to pay 2s. per 1 705. 
pound vert adaucti annualis redditis vel valorise Anglice, of the true "^~ 
improved yearly rentor value, respectivommterrarum et tenementorum ; ▼. 
alsoi, the parson cannot come to the certain knowledge, what rent was ^^^^^^^'^^^ 
reserved. And he cited the case of Wilson v. le Evesqtte de Carlisle^ Supm 279. 
Hcb. 107., 1 BM. Mr. 647. pL 5., 2 Danv. 601. pi 5. a modus for 
tithe wool, that if the parishioner had under ten fleeces, that he 
should pay Id. to the parson for each, in lieu of tithes ; and if he [ 589 j 
had more, that he should deliver to the parson the tenth part of 
his wool, upon his conscience, without fraud or covin, sine visu vel 
tadu of the parson; and held to be ill, because it lays the parson 
open to be defrauded. And my lord Hobart, in his report of the 
case^ says, that it is a weak answer to say, that if it be not a just 
tenth, the parson may refuse it, and sue for his due : for first, he 
hath no means to be assured whether it be true or not, so his suit 
vaay be causeless; sure he may be it may be fruitless. Hob. 107. 
1 Roil. 647, 648. p. 5. Secondly, the suggestion in this case is not 
sufBcient, because it is not averred, what was the value of the land, 
Ror what rent was paid for it, as it ought to have been; for it is 
only said, licet the igUaxatiS obttdit et paratusfuit et existit ad solvere 
dam praeduiam ratam 2s. pro qtidUbet et utraque librd veri adaucti 
annualis reddiids vel valoris terrarum et tenementorum prcedictorum^ 
4tr. without saying how much that was, or what sum was tendered ; 
and for this the suggestion is ill. For in every suggestion of 
a modus, the par^ ought to aver the performance of the consider- 
«ti<»i, or something which tantamouuts; and so bring his case 
within the compass of the custom, by averring that he has done as 
the custom requires. And for that he cited 1 Boll. Rep. 38, 39. 62. 
Cro. Eliz. 139. [Note, the case in Rolle is against the objection, 
and takes the distinction, where the modus extends to such of the 
parishioners as keep cows, 4^. there, the plaintiff* must shew, that 
he keeps cows ; but, where the modus is to pay money, 4*^. in lieu 
of tithes, there the plaintiff need not allege payment, 4*^. because 
it is a good ground for a prohibition, that the parson sues for Uthes 
in kind, whereas a modus ought only to be paid, and not tithes in 
kind, and, consequently, the parson ought to sue for the modus. 
1 Boll. Bep. 63. S. C. And the case of Croke Eliz. 139. well un- 
derstood, turns upon the same distinction.] 

Mr. seijeant Broderick said, that the value of land was certain 
enough, and made the modus certain enough, according to the rule, 
id certum est quod certum reddi potest ; that the value of land was 
such a certainty as the law took notice of; and therefore where a 
man demised a chamber, paying for it yearly so much as it should 
be reasonably worth, debt was- brought for the rent, whh an aver- 
ment that the lessee held the chamber from' such a time to such a 

Nn 3 
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17C5. time, and that for that time it was reasonaUy worth so much. 

Sturtup '®*^* ^^' former and Lttwrence. And in powers in settlements for 

T« tenants for life to make leases, it is a common provisoj that the best 



yVqT?* improved rent, that may be reasonably had for the same^ be reserred. 
And Cro. Jac. 671. Pag^s case, it was held to be a good custom 
of a manor, that the land was demisable for 21 years, paying three 
years value. So 2 Lean. 117. a tenure was by the service solvendi 
past quamlibet vacatianem sive alienatianem the valise of the annual 
profits of the lands. So is the case of Titus v. Perkins^ S MadU 182. 
the custom of a copyhold manor was for the tenant, upon admit- 
tance to pay to the lord for a fine, iantam denariorwn stimnum 
quantam the tenements valebant per annum tempore talis admissionis ; 
said adjudged by the common pleas, and affirmed upon a writ of 

• Semb. error in the king's bench, to * be a good custom, because it is cer- 

696. tain enough, and issuable, and triable by the country, if it be of 

such a yearly value or not S Lerp. 255. 3 Mod. 132. And that, 
as it is certain enough, so of consequence it is well enough known. 
He said, that the principal case of Dr. Jjey field was for him ; and 
that as to the marginal notes, they were not to be regarded, being 
added as be supposed by the editor of the book, but were not my 
lord Hdbarfs^ many of them being of matters which happened after 
his deadi. He said, that Dr. Qranfs case was in point, where the 
case was, a libel by Dr. Grant in the spiritual court alleged a cus- 
tom for every parishioner, S^c. occupying, S^c. a mansion-house, 4^. 
to pay quarterly nomine et loco decimarum suarum juxta ratam 
eiffuslibet 20s. rent j}er annum ex qu&libet hujusmodi donio, 4^. 2s. 
and upon a su^estion of a discharge by the 31 i/. 8. a prohibition 
was granted, and upon traverse of the snggestion, there was a ver- 
dict for Grantf and upon motion by Grant for a consultation, it 
vas opposed, because the custom was against common right, no 
tithes being to be paid for houses, and therefore void. But a con- 
sultation was granted, because this might have a lawfiil commence- 
ment; for this modus decimandi might have been paid time out of 
mind for all the tithes of the land, upon which the houses were 
built, and the lands being built after would not take away the right 
of the parson, il Co. 1 5 b. He said, that though according to 
this modus the parson might have more one year, and less anodier, 
yet that would not make it void ; and for that he compared it to the 
case in Co. Litt. 96 a. a tenure to shear all the sheep depasturing 
within the lord's manor; that is certain enough, although the \aiA 
bath sometimes a greater number there and sometimes a less, being 
referred to the manor, which is certain. 

Holt, chief justice, was of opinion upon the first stirring of this 
cast, that the Toodiis was not good ; and that upon the face of it, 

[ 591 3 it appeared plainly to be nothing but an agreement between the 
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pursoQ and the parishioners. If it were an ancient composition 1705. 
with the consent of the patron and ordinary, before the 13 Eliz. "^^ZZ" 
c. 10. that would bind the parson; but then that was no ground t. 
Sar a prohibition^ being it might be pleaded and tried below in the ■^^<'^'**"^ 
ecclesiastical court. That there had been formerly prohibitions 
granted upon suggestions of compositions, and that there were old 
cases to that purpose^ but that it had been held otherwise since ; 
which Powell agreed. But, if it were a composition made since 
IS JSiz. it was void. He said, that a composition time out of 
mind was a modus. Taking it to be a modus^ it would be bard to 
maintain it to be good ; taking it as to the yearly rent, it could not 
be good, because the land might be unlet, and then no tithes would 
be paid; or it might be let at an under-rent with a fine, and then 
the parson would be cheated. And as to the value, in case the 
lands should be unlet, who should determine what that was ? He 
said, that if the modus were void, it was in vain to grant a prohibi- 
tion to try it, because, though it should be found for the plaintiff 
yet the court must grant a consultation. And to that purpose he 
reipembered the case of Hicks v. Woodeson^ adjudged Hil. 8 Will. S. Supra 550. 
B. IL where a prohibition was granted upon a suggestion of 
a custom within the hundred of D. to pay no tithes for agist- 
ment of barren cattle, and in a declaration upon the prohibition 
issue was joined upon the custom, and found for the plaintiff, and 
notwithstanding, because the custom was void in law, a consultation 
was awarded. . And he remembered the distinctions taken in that 
case, about a custom in nan decimando. He said, that Dr. LeyJieUrs 
case was a full case against the modusj for that the parson might sue 
in the spiritual court for the customary duty ; which the rest of the 
judges^ agreed. As to the exception to the suggestion, he said, it 
was well enough ; for it was enough for the plaintiff that came for 
the prohibition to bar the defendant of his suit in the court below, 
which is sufficiently done by the suggestion of this modus^ if it be 
good ; for then tlie parson ought not to sue for tithes in kind, but 
for the modus* But the last time the case was stirred, after hearing 
Mr. Serjeant Brodaicky he was for granting a prohibition, and put- 
ting the plaintiff to declare, and the defendant might demur, and 
the point be determined judicially. I did not well hear his reasons, 
but I apprehended them to be, because the value of land was a thing 
well known, and consequently certain enough : that if such a com- 
position had been made before 1 3 Eliz. and confirmed, it would 
have bound the successors : that as the parsons might by custom r ^^^ "] 
have tithes of things, of which they had no right to have any by the 
common law, as fish, S^c. so custom might model or restrain their 
tithes or alter them. 
But the other three judges were against granting a prohibition, 

Nn 4 



5pa CASES. 

1795. because this was a void modusj being an uncertain recompence for 

^^ a certain duty. And therefore, though it might be certdn enough 

V, for a tenure or contract, yet it was not so certain, as that in con- 

^^^^^'^^^ sideration of that, they could adjudge the parson ought to be barred 

D ^ of his tithes in kind. Also, they thought this unreasonable, because 

- the quantum of the rent was not in the conusance of the parson, and 

sf>\^ Gopld not know what to demand or sue for, and was exposed 

2«il'Vi> ^ ]b^<^eated; and for the value of the land, they thought it on- 

ri->uiif ft. Kjp^j^ooab^ ^at the parson should be put under a necessity evory 

^hnk^l X^'-^^fry^^ ^^^ xrpoa any difference between him and his 

i^o-t jr! pm^ishioner^ upon the peril of costs.* They said, that it was plain 

08 ^1^ ^^ ^^ ^^ agreement between the parishioners and some of their 

it4^»^ .>:v{ former parsons, and now they had a mind to turn this into a modusi 

'be ' ^Hit that it could not be. 

«^v^* ^, iW^IJ!^ justice, said, there was no case like this in the law, where 
a. 'prohibition had been granted upon such an uncertain tnotbiSm 
Pm^ justice, said, that the modus was too high, viz. 2s. in the 
ppund, and that while he sat in the exchequer, if a tnodus were high, 
they always disallowed it ; your ancient moduses being very low, Id^ 
or !2d^4rc» And the rule to shew cause was discharged by the three 
JHdg€i& against the chief justice. The same motion was made in the 
^oqiinoti pleas in Trinity term following by seijeant fVeldf and op* 
posed by serjeant Parker, And the chief justice, and NeviU^ and 
Bie»caa)e^ held the modus void; but Tracy gave no opinion, it not 
h^inglieGeasary. And in a case by English bill in the exchequer 
between the same parties (a), the modus was decreed to be void by all 
the barons. In consideration of which judgements in the king^s 
bench and exchequer, the three judges of the common pleas said, 
they would not have granted a prohibition, though they had not 
* thought it so clearly a void modus. Ex relatione m^ri PengeUy. 



[ 593 ] M. 4 Ann. A. D. 1704. Scac. 

Humphreysy. Stopher. [Decree-Book, 10th Dec 1 Wood 472.] 

Tithes sbaU The rector of Spexhali^ in the county Suffblky charged by his 
ii€ paid for jjjji^ ^1^^^ ^j^g defendant, for two years, farmed and occupied several 
\dniwii*^m lands in the said parish, and had yearly quantities of com, grain, 

(a) It appears by Mr. fToorTs book, that in a payments have been supported in the following 

case in the exchequer between these parties, Tr. cases : Taj^ v. Coles, 4 Wood. 215. n. Holbeeh 

2 W, i AT. where this modta was set up by the de- ▼. Taylor^ 1 Wood, 60. Dr. <jranC% case, supra 

fendant, the plaintiff's bill was dismissed, though 259. Devereux v. Radley, 1 Wood, 66. supra 

without costs. 1 Wood's Deer. 283. In Chapmanv. 51 3, But it may be observed as to these cases 

Patching in the exchequer, TV. 8 fT. 3. the defend- that the party entitled sued for such payments^ 

ant insisted upon a like modus of 2s, in the pound, and their general validity was not disputed; in 

according to the rent, and that no tithe in kind the following, the payments were decreed on biUs 

was ever paid. But the court declared that tithe for tithes in kind. Simpson v. Tucker, 1 Wood, 

in kind ought to be paid, and decreed an account. 197. Bull v. Tillt 2 Wood, 275. Sttodt v. 

So, Jackson v. Smith, in the exchequer, '^6th Jan. Bickham, 1 Wood, 269.) 
1726. (See also Bean v. L^^ infra 609. Yet such 
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and turnips, growing thereon, and had fed several cows; for all 1704. 

which he ought to have paid tithes. rrniiiiiiigin 

The d^endant said, that he had occupied land in the said parish . t. 
far three years past; and that in the year 1702 he sowed some ^^|^ 
acres o£ turnips, and gave them out, and fed them up with his thegroHna 
dairy cattle, and gist cows that had done labouring in the dairy, and ^ ouS^ 
other cattle, for which he paid tithe to the plaintifi^ either in kind, oimiy 
or according to custom, and did not give out the same to grazing STpMb 
or fiit cattle, but fed the same out upon the said fiurm and in the j?J^| ^ 
said perish for the winter-feeding of the said dairy and titheable catde^ gnw^S 
whidi must have been fed with other meat, if not, with turnips, ^^^^ 
and that no tithes were due for turnips so used and fed by the ed. 8o^ 
dairy and titheable catde; that he yearly paid or satisfied the plain- ^^ y*"^ 
tiff for all other tithes, and had a discharge in Naoember 1702 in iWooX 
fidl till Ldummasy except for the turnips then in the ground, which ^*tJJ 
he in«8ted were not titheable, having sown the same with an inten- 
tion to qpend them for the purposes aforesaid, and not otherwise; 
that the said crop so sown, fed, and given out in the said year was 
not worth above 205. 

After long debate, and the court having been attended with pre- 
cedents, it was ordered and decreed, that tithes for turnips drawn 
and severed Jrom the groundj and given to dairy and mikh cattie^ 
Aattgk upon thefarmj and within the same parish wherein the same 
cattie were keptj are due; and that the defendant Stapher should 
forthwith pay to the plaintiff the sum of 185. for the tithes of nine 
acres of turnips (a) by him or his order pulled and severed from ' 
the ground in 1702, and given to his dairy catde in the said parish 
ciSpexhaUj with his costs, to be taxed by the deputy remembrancer 
of diis court 



H. 4 Ann. A. D. 1705. Scac. [ 594 ] 

Drake v. Brooking. [Decree-Book 529 b.J 

The defendant tendered five pounds to the plaintiff^ desiring 9^!^ 
him to take his tithe thereout The court declared it to be no s.c. i 
good tender. ^*!SI^'^ 



H. 5 Ann. A.D. I7O6. Dora. Proc. 

Harrington v. Norton. [1 Br. P. C. 1 40.] 

The manor, demesne lands, and parsonage of Bedminster and ln»«i"tftw 

Ratclifff in the county of Somerset^ have immemoriaily belonged the defend- 

as a corps to the prebendary ' of the prebend of Bedminster and ■"**> **y 

(a) See Darnel v. TufnaUy mpra 537.. Swinfen upon view of several precedents in this court, and 

V. IHgby, ififra 714. ffatt ▼. FUit, if^ra 606. on mature consideration of the matter, the court 

SfrJky ▼. ThnSf tupra 540. declared that for turnips when drawn or dug up 

(k) ■' It was ordered by the court, that the cause and severed from the ground, either sold or fed by 

sboald stand over for the opinion of Uie court, and in profitable or other cattle, or otherwise spent or 

the mean time to be attended with precedenu ; and used, tithes in lund ara due. '* 
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1706. Bfftdiffy in the cathedral church of Sanon: and having been 
usually leased out for lives, were, for above 100 years, held by Sir 



T. Hugh Smith baronet, and his ancestors, as lessees thereof; who 
^^^^^ bad besides, a very large estate of inheritance, lying within the 
t^efa* n- impropriation. 

wetvmi^ In order to ground an exemption from the payment of tithe-hay 
▼enU fiM- in kind, the Smiths agreed with their tenants, to accept a yearly 
^^^^^ ^ composition for the tithe-hay, arising out of their respective farms, 
orewfSAea; amounting in the whole to Si. 145. 5d. payable yearly, on Good 
tlrit case Ftidoif ; but suich of the lands held by those tenants, as belonged 
propM^ Ui the prebend, were not comprehended in diis agreement, and were 
^mth- ^ therefore left at large, to pay their tithe-hay in kind. 
Amm in- These compositions were generally paid the greatest part of the 

thedelbicU time that the Smiths enjoyed the parsonage, but there were some- 
¥^ ^ times mall variation in them, at other times the tithe in kind was 
■wer, have paid, and itometimes money to the full value of the tithe. 

^fi^kid ^ *^ ^®** ®^ ^*"' ^^^ *"^^*' ^^^ plaintiff's father, being 
paid and then prebendary of the prebend, became seised of the parsonage ; 
tt^^^lieu *"^^ "^ ^^^ y®^ 169S he granted the same to the plaintiff for three 

of tithe-hay lives. 

^ ^^' In Easter term 1700, the plaintiff exhibited his bill in the court 

of exchequer against Sir John Smithy the son and heir of Sir Hughy 
and also against the defendants aa his tenants, for the recovery of 
his tithe-hay, and the arrears from the time of his grant To this 
r 595 1 "^^^ ^^ defendants, by their answer, denied tithe-hay in kind to 
be due, and set up the several sums, so payable by composition, as 
so many modusesy in lieu of tithe-hay, under the name o(slrea> tithes ; 
but the defendant Sir Johity in his answer, set forth a paper which 
he found among his father's writings, relating to the profits of the 
parsonage, in which was the following article : ^^ Itemy There is a 
duty paid there in lieu of tithe-hay, called strew tithe, and it is 
due upon Good Fridajfy for which there is extant a rental of the 
particulars, what is to be paid out of every tenement, and out of 
divers particular grounds, which if they that hold them, refuse to 
pay, then they must pay tithe-hay ; and, if it can be all gathered, 
it will amount per annum to about 3/. 145. but it is now difficult to 
be gathered." 

On the 22d o{ June 1703, the cause came on to be heard, when 
the court decreed the defendants, the occupiers, to account with 
and satisfy the plaintiff for the value of their tithe-hay, and the 
arrears; and the usual directions were given for taking such 
account. 

From this decree the defendants appealed to the House of Lords, 
contending^ that an issue ought first to have been directed ; to try 
whether tithe^hay in kind wasj of right, due or payable within the 
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psririi. Tbat die respondent's fiidier, for 20 jreart and upwavd^ 1705. 

and Sir Hugh Smith and his ancestors, for above 100 years before^ HarriMg^ 

reoeiTed thhe-com, and all other tithes in the parish ; but fbrgot, ^ ▼. 

im all that time^ to ask for so Suable a part, as the tith^ of haijr; 

whidi, if it had been really due, seemed very improbable, and scarce 

to be credited. And though many debts at law are lost by length 

of time, and a demand is, in most cases, necessary to presenre the 

r^ht to a duty ; yet, the only foundation of thb decree in equity 

was the length of time, without any demand, so that the laches of 

the respondent's ancestor, which ought to be for the advantage of 

the appellants, turned out to their manifest prejudice. 

On the other side, it was insisted, tbat tithes in kind are due of 
common right ; and tbat there was no proof in the cause sufficient 
to support the moduses, as laid in the answer ; for tithes in kind 
were proved to be paid for some of the lands, allied to be covered 
by these moduses, and as to the other farms, the customary payments 
were proved to be different from those mentioned in the answer; 
and some of the lands were destitute even of the pretence of a 
modus. And, as to the objection, that there ought to have been a 
trial at law, it was answered, that a court of equity does not send L ^96 J 
any &ct to be tried at law, but where it is rendered doubtful by 
a contrariety of evidence; but, as the appellants had wholly failed 
in proving their moduses^ there was no foundation to send any one 
cf them to such a trial. 

Bat, after hearing counsel on this appeal^ it was ordered and 
adjudged, that the decree complained of should be so far reversed^ 
as, tbat the several issues should be tried in the proper county, at 
the next summer assizes ; whether the several nwduses insisted on by 
the now appellants, in their answer in the court below^ have been 
time out of mind paid, and payable, for and in lieu of tithe-hay in 
land; and that the court of exchequer should proceed upon the 
issues directed as should be just ; and, if any difference should 
arise beween the parties in settling the issues, it was ordered, 
that they should apply to Mr. baron Pricey to setde the issues so 
to be tried. 

Pursuant to this order, the several issues were tried, and a verdict 
being given for the defendants, the appellants, they were decreed 
U> account for the arrrears of the moduses. 



H. 5 Ann. A. D. I706. Dom. Proc. 

Chamberlaine v. Newte. [1 Br. P. C. 157.] 
Nbwtb vtas rector and incumbent of the portions of Pitt and "^ ^^« 

• t» of corn, 

Titcombe, in the borough and parish of TivertoHj in the county of ground in 
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1706. Devon ; and was entitled, as such, to tithes of corn, grain, wood, 

~~r~ and all other great tithes. 

udne About the year 1693, the mayor and burgesses of Tiverton 

erected a mill, for grinding malt by horses, within one of the said 

portions, and on 8 Mcn^ 1699, they demised the same to the de- 

||°jf ^, fendants for three years, from Midsummer then next, at the rent of 

is « ptr- SO/, per annum. 

1^2^^^' The lessees refosing to pay, or compound with the plaintifl^ for 
only wbtre any tithes in respect of the malt ground at this mill, he in Michael-^ 
ptUwitfam «M»tenn, 1704, exhibited his bill against them in the court of 
ff y*«» exchequer J praying an account and satis&ction of such tithes. The 
not p^able defendants by their answer insisted, that no tithes were due. 
^^•J^ On 20 February 1705, the cause was heard and debated, and 
the conw the court decreed that the defendants should account with, and 
g^'**^^^^^ satisfy, and pay unto the plaintiff for the value of the tenth toU- 
part of the ^dish of all oom and grain ground at the said horse malt-mill, for 
tSuoSrn' ^^ ^^ ^^ ye&i^» in the bill mentioned, viz. from the 8th of 
and abo^e May 1699, to the 8th of May 1701, and should also pay the costs 
i?f?**^ of the suit 
9 Vin. Abr. From this decree the defendants appealed to the House of Lords ; 

S9. pL 5. i^^^^i^^ 
1 Eq. CW mSWtog, 

alir. S66. 1. That the tithe of a hcnrse-miU is a personal tithe, for there is 
mr 59% n no natural increase from it, but only a profit arising from the inven- 
tion of a machine^ and the labour of a man and horse; and if it is 
personal, the same can only be for the tenth of the neat profit, 
deducting all charges. 

2. If a personal tithe be due for such mill, it is only due where 
personal tttiies have been by custom paid for 40 years before tiie 
9aptmeo. statute^of2& 3£.6. c. 13. 

S. Though the appellants only lock 2d. a bushel for grinding, 
yet the respondent did. not prove any custom, nor the value of the 
tenth toll-dish, nor any other toll to be taken by the appellants. 

4» That the tenth toll-dish would be more sometimes than the 
whole proprietor's gains, considering the expence of erecting and 
repairing tiiis mill. 

5. That the com will pay tithe twice, for that most of the com 
that was so ground, was grown within the same parish, and so the 
tenth paid to the respondent in the field ; and if any was ground 
that grew elsewhere, the same did in like manner pay the tenth to 
the incumbent where it grew. 

6. This decree will introduce a new sort of tithe, and will affect 
a great many people in London^ where there are many such mills, 
and some thousands of them are in other parts of the kingdom ; and 
if this decree be aflSrmed, they must all pay tithes. 
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On the respondent's part, it was insisted, 1706. 

1. That tithes were due both by the canon and statute law, for 
newly-erected mills ; thattithes were by the canons due for all mills; 
and by ArticuU Cleric c. 6. for newly-erected mills, which expressly ^vJh^. 
pnnrides, that no prohibition shall lie in such a case. S„p„ 2. 

2« That there had been from time to time several resolutions and 
decrees for tithes of mills. 

S. That the rest of the miUs within the respondent's portions 
had all along paid, and did still pay, tithes for the same ; and every 
modus for a mill proves tithes to be due, if they were not disduirged. 
by such modus. 

4>. That it was a predial tithe, and the tenth toll-dish payable fiir 

dom. 

5. That this was not a double tithe, for it was paid by different C 598 ] 
persons, and for difierent purposes, viz. in the first case, by the . ..' 

owner of the com; and in the second case, by the owner of the , , ' ""^^ 
mill. h t^ 

This case was heard at the bar of the House of Lprds, Mondtof V^]!| 

20 January 1706-7, and upon some debate in the hcmse, the con- -■ ^ "^ o 
sideration, if tithes predial, mixt, or personal, were due for such a ,, : , . 
mill, and if any due, in what manner payable^ was referred to the 
judges ; who, after several adjournments, attended in the house on 
17 Februany following, and all the judges of the kifi^s bench and 
common pleas (except justice Powell) were of opinion unanimously^ 
that the tithes due for a newly-erected malt-mill was a personal tithe 
only; and chief justice Holt^ and chief justice TVevor, that there was 
no tithe due at all for such mill, because a personal tithe was due 
only where it had been paid within 40 years before, according to 
the statute of 2 & S JS. 6. c. 19. s. 7. upon which the lords re- 
versed the decree of the eoschequer^ but ordered, that Mr. "Sefxie 
should be paid the tenth part of the profits, fy:. deducting all 
chargite and expences, as rep^ations, tfc. and that the appellants 
should account with him in the court of exchequer for these pro* 
fits, 4^. 

Monday^ VI Fdruary Vl^%. 

Upon due consideration of what was offered by counsel, and upon 
hearing the judges, it was ordered and adjudged, that the decree 
complained of should be reversed, and that the plaintiff in the court 
below, John Newte (the respondent), should recover his tithes of 
the said mill, in the nature of personal tithe only ; that is to say, 
the tenth part of the clear profits arising from com ground in the 
said mill, over and above all incident charges; and to that end, an 
account was to be taken of the profits of the said mill and charges 
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1706. fcr the time past, widim ife time of die fdaioliff JUs AmT^s biU 
im the etdapier J madnuDt; sod that tbe aid titkes dMold aooon- 
time Id be paid ioft tbefiitiiie; and it was oidered tbat tiiesaid 
oomt%£extkeqmar dKXiId cmse the said ac ttmnt to be takes, and 
niiat shookl be taaoA doe thereon, paid ammli B g iy. 

V.B. An/i/ was of opinkio with the JDdges of A JK. and C. £^ 
and in judgment against his own client. 

[ThefiOammg aetami ff lard HMs argtamemi m tie Hone tf 
Lank in tkkaae is extnetei from Us Mamucript Bepmts abtme 
T^nmeL toJ\ 
[ B99 J This canse being aigoed at the bar, the lords refenvd the oomi* 
deration of two pcnnti to the judges of the two other oouts. 

1st, Whedier any tithes were doe fcrm new mfll? ^ 

2d, What Idnd of tithes, whether predial, personal, or nuxt? 

We were all of opinion, that tithes oi^fat to be paid for a new 
ndlL 

2dly, All were of opinion, bot justice AomB (who hdd the tithes 
were predial), that the tithes were po^onal, and not predial ; the 
reasons that I urged are as folTow : — 

As to the first, that no titiies ought to be paid for a new null, it 
is by anthori^ no less than an act of pailiament, caUed the statute 
^Artiadi Cleru The clergy hawing by a pnmnciol canon made 
by Robert WincAebeoj archbirfiop of Qii i/g ii o y j ^ conceiTtBd that they 
had a right to have tithes of mills, did mmplaiw that prahibitiooB 
were granted, where suits were for tithes of new mills, upon m su^ 
gestion, that for those mills tithes were never paid. It was there- 
fore enacted, that for such mills no prohibition dioold ever be 
granted. Now, if the remedy that any man hath eith^ to secure 
w recover his right be tidcen away, that is an establishment of the 
right against him . Therefore upon such m suggestion no prohibition 
should be granted, but liberty was left to the clergy to sue for 
of new^nills. 

But in the next place tiiese tithes for new mills are not 
but personal. Predial tithes are not payable, but of the produce of 
the earth that is annually renovaiit, as bay and com. It is very 
true, that com doth not grow without sowing, nor is the grass 
made into hay without labour : yet, in regard that it is natoral for 
die eardi to produce the com after it is sown, titiie is due thereof: 
and so for the hay ; tiiat is not the produce of the earth without 
labour : yet, for that labour which is bestowed in the making of 
hay, is tiie occupier of die soil discharged of the after-pasture ; and, 
by the custom of many places, of the aftermath. But the profits of 
mills do arise in no sort by nature, but wholly by labour and in- 
dustry; therefore the titiies are merely personal. 



CASES. 



599 



Sdly, If tbe tithes of mills -were dae df common right, no custom 
could be sufficient to discharge those mills which are ancient firom ' 
tbe payment of tithes. For no layman can by the law of the land 
prescribe to be discharged of tithes, nor can any custom be alleged 
in any place to discharge any of the laity from any manner of pre- 
dial or mixed tithes. But such a prescription to be discharged of 
tithes for ancient mills is allowed. 3 Butstr. 212. Jakes^scase and 

1 Bol» Rep. 405. Coke holds them to be personal tithes, though in 

2 InU. 622. he is doubtful what kind of tithes they were, and con- 
cludes he is not able to determine, not having had any ^perience 
therein. If they are predjal tithes, then if the soil be discharged of 
the payment of them, because they came to the crown as abbey 
lands, then would a new mill that is built thereupon be discharged, 
which is not so. (>o. Ja. 429., yet held that a modus for the ground 
shall be also a discharge of mills newly erected, 2 Inst. 490. Which 
cases do not well agree. But Mich. 26. Car. 2., Hughes v. Viscount 
Herefordj a prohibition was granted for suing for the tithes of an 
dd mill that never paid any. 

Sdly, This being a new mill, it is impossible to entitle the parson 
to the tenth toU-dish, when the miller is not entitled by law to have 
from his customers any one dish. 

For first. No toll in any case whatever is due, but it must be by 
grant or prescription. 2 Inst. 220., Cro. Eliz. S5^ 591., Heddy v. 
Wheeihouse. And for toll of mills, it did commence in this maimer, 
that where the tenants of manors hold of the lord to grind at his 
milly there, the lord prescribes to have toll for the same. Co. Entr. 
641. andjBoj^. tit.Secta ad wfilendinum. The quantity of the toll 
is more or less according to usage. The stat. SI E. 1. Bast. tit. 
Weights and Measures^ none can have more than a 20th or 24th 
part for toll ; but a man may grind, or be forced to grind, for less. 
Some may object the recital in a consultation, Regist. 48., for there, 
a consultation recites a suit for so much com for the tithe (^n mill 
newly-erected,, which shews that the tithe was to be paid in com, and - 
that was to be understood in a toll-dish. Mespons. -^ No doubt, 
primd Jiuney he may sue for it, if it be a new mill; and if he do 
contract to have toll of corn, he must have it : but, still that is no 
argument that it is a predial tithe : but, if he takes by a toU-dbh, it 
does not follow that he shall have the t^ith toU-dish without de- 
docting.for the expenc^ 

]^fow, j^uppgse ^these tithes to be personal ; yet, they are not 
within the reach of 2 & 3 JE. 6., because they are not due by custom, 
but by act of p^irliament ; and though in their nature they are per- 
sonal, yet they have some resemblance to predial. The canon 
does not oblige, unless received and submitted to. Personal tithes 
universally are required by the canon, but not due by the law of 



1706. 

Cham' 
herlaine 

V. 

Newie. 



[6003 



600 CASES. 

1706. Englemdt but only in diose places where the canon hath been $ab- 
^J^ H. 5 Ann. A. D. I7O6. Dom. Proc. 

C «01 ] Pok y. Gardiner. [1 Br. P. C. 214.] 

Tirdre- The parish of EckifigUmj in the county of Derfy^ of which the 

Smforlofr plaintiff and his &ther had been rectors for upwards of sixty years, 
vimkm^ consists of a town called KiUamarsh^ and of four quarters called by 
acre for the names of SpinkiUj Mosbroughf Eckington^ and Traway; and for 
^^ mtt- time immemorial there have been, within this parish, certain yearly 
lieu of moduseSf rates, or real compositions, in lieu of tithe-hay, viz. I2d. 
^^^^ an acre for all law meadows, and Sd. an acre for all high meadows, 
good mo- (except in Traway quarter), for every year that the same were 
^"^^jj^j^ respectively mowed for hay; and for Trmcn^ quarter several small 
Afar. 734. sums for every farm, amounting to about 1 10/. 
m[%^! The defendant being possessed of lands in the town of Killa" 
Afar. 18. marsh and in SpinkiU quarter, the plainti£^ in Hikay term, 1704, 
47s. Scac. csdiibited his bill against him in the court of exchequer^ for an 
account and.satisfection of tithe-hay in kind, to which the defend- 
ant, by his answer, insisted upon the said antient moduses of I2d. 
and Sd. an acre, and that the same had been paid time out of mind 
in lieu of tithe-hay, and so accepted by the plaintifl^ and all his 
predecessors, rectors of the said parish. 

The cause bdng at issue, several witnesses were examined on 
both sides, and being heard on the 2Sd of February 1705, the 
court took time to consider, till the 2Sd of June 1 706, when diey 
declared, that the sidd payments of I2d. and Sd. an*acre were no 
moduseSf but temporary compositions, , and that tithe4iay ought 
to be paid in kind for those lands, for which the siud composi- 
tions were alleged to be payable, and therefore decreed the de- 
fendant to account with and satisfy the plaintiff for his tithe-hay, 
with costs. 

From this decree the defendant iq[>pealed to the House of Lords ; 
insisting, that the moduses were good in law, having been inviolably 
obs^ved, and being fixed and certain, and what might be perma- 
nent ; that there was not any rule in law to stiqt or limit the value of 
moduses ; they were all originally contracts proceeding from compo- 
sition real, which were frequendy made till the statute IS EL c. 20. 
which was above 850 years after the time of Bkhard I. lliat the 
owner of the parish might have endowed a church with more than 
[ 603 ] the value of the tithes, if he had thought fit, or might have con- 
tracted for twen^ times less than the value ; and in this^ and most 



(a) iSfoff T. Machete S Anstr. 913. tii/ra 14e0. Docbofi ▼. OftMr, nfra 683. Ovfo- 
ten T. JDdigAlioetf, 2 P. Wms. 463. tij^ e7S. 
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other eases, an inidolable usage is the sole evidence ofriglit, when^ 1706. 

by length of time, no account of the reason or banning of the p^ue 

usage can be given ; and therefore it is called a prescription. That v. 

the reason given for making this decree was, that the moduses in 

question were too ^eat, or near the value of the tithe in kind : 

for that in the time of king Richard I. which was accounted the 

time of memory, 12^ or 8^ might be the value of the inheritance 

of an acre of meadow. But, according to this reasoning, a farthing 

an acre would scarce be adjudged a good modus; although there 

were late judgments of the court of exchequer^ which confirmed ^d* 

an acre for marsh land in Kent (a), and some which allowed 6d. 

an acre in other places. That it was evident, both from the reason 

.and the usage of the alienation office, that, in ancient times, mea^ 

dow lands were of much greater value than of late years, which 

was owing to the modem invention of improving other lands, so 

as to bear hay : that most parsons quarrelled with a modus of ] 2d, 

or 6^. for a farm of 20/. or SO/, per ann. and by the unwariness of 

ignorant tenants, in making small alterations, got them set aside ; 

so that within few years past, more moduses had been broken than 

for many ages before, while very few had been complwied o( 

which were half, or near the value of the tithe. But, if this decree 

stood, several hundreds of the parishes would be unhinged in all 

their inviolable moduses and manner of tithing, and a multiplicity 

of suits and endless confusion would be created throughout the 

kingdom. 

Ou the other side it was contended, that the tithe-hay in kind is 
to be paid to every rector, of common right, unless some ancient 
modus be payable in lieu thereof; but that the sums pretended to 
be moduses in this case, could only be temporary agreements or 
compositions, by reason of their largeness ; for, in ancient times, 
when moduses were introduced, the sums of I2d. and Sd. were of 
much greater value than the hay of a whole acre. That there 
were several instances in proof in this cause, both in the time of the 
respondent and his predecessors, when sometimes the parishioners 
had refused to pay, and at other times the incumbent had refused 
to receive, these sums of 1 2d. and Sd. an acre ; and, at all those 
times, tithe^hay had been paid in kind ; that in all the neighbour- 
ing parishes, the rectors usually compounded with tlieir parishioners 
for the tithe-hay, at the like rates of I2d. and Sd. an acre, yet 
they had the tithe-hay paid them in kind, whenever they thought [ 603 ] 
fit, without any pretence that these payments were moduses. That, . 
considering so small a sum as 11 5. was paid for tithe-hay of T^-oway 



(a) SwmnoGk t. Higg^nion; 1 Wood 3. Eve t. Wightwick, I Wood SSS. RoUrtt 
V. XnowUr, I Wood 8S8. Sm^Uer W4 Bridgap I Wood 3S7. 

Vol. I. O o 
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1706, 

w, 

Gardiner, 



quarter, containing 100 acres, and so great a sUm as 13<^. and 8<L 
for every acre of the other quarter of the parish, no other reason 
could be given for the difference, but that one was an ancient modusj 
and the other a later composition. 

But, after hearing counsel on the appeal, it was ordered and 
adjudged, that the decree should be reversed ; it appearing to their 
lordships, that the appellant had proved the moduses insisted on 
by his answer ; and that the respondent's bill in the court of ex^ 
chequer should stand dismissed, but without paying any costs to the 
appellant; his solicitor and agent consenting, at the bar of the 
house^ to waive such costs, (a) 



Fraudulent 
manner of 
titiung, dit- 
tinguiahed 
fitcm an 
unequal 
manner. 
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A large 
Common 
extends iu 
self into 
acrveral pa- 
riaheSyftid 
by custom 



M. 5 Ann. A.D. I7O6. Scac. 

Pemberim v. Beckwith. [Dodd's MSS. Rayn. 110.] 

Upon a tithe bill it appeared, that the defendant had shorn his 
sheep, and laid the wool up in an heap, and set eight fleeces for 
the plaintifl^; and when his tithe-gatherer came, told him, there 
was the tithe,, but would not let him either break up or tell the 
heap, and the man took them, but said he took them in part, and 
that they were not his master's full due. {b) Also, as to the lambs, 
the defendant had a field in another parish, and took out some 
lambs for that, and then the rest were tithed ; but the defendant 
took out two, and bid the parson's man take out a third, for his 
tenth lamb ; but he insisted he ought to take a second, yet he took 
a third, but said it was not right, and his master would sue. 

Upon the hearing, the court decreed for the plaintiff, and that 
the wool and lamb so taken should go but in part, and be allowed 
upon the account as part only, and is not like the case where corn 
is tithed unequally, and the tithe taken; there, the parson shall 
be bound, and cannot afterwards falsify, or take only in part« 
Quane the diversity ; but so asserted by the chief baron most vehe- 
mentli/. 

H.7Ann. A.D. I7O8. Dom. Proc. 

Mickleburgh v. Oisp Clerk. [1 Br. P.C. 278.] 

There being a large open and uninclosed common, of about 
800 acres, called Micklefenn^ lying between and extending itself 
into the several parishes of Kirh^ane, Stockton^ Gelstofiy EUinghanif 
and other towns in the county of Norfolk^ the inhabitants of th6^ 
several parishes, bordering upon this common, had, for time imme- 



(a) A modus of 1«. an acre held good in Bate ibid. White' v. Layton, 3 Wood 154. Plumbe 
▼. Hodges, iv/ra 645, More fully and differently t. Pickering, 4 Wood 32. 

reported, 3 Wood 212. Sidney v. Sate, cited {b) Wilson v. J^ishop of CarUeU. Hob. 107. 

supra 279. 



CASES. 604 

roorial, and in order to prevent multiplicity of suits, permitted a 1708. 
sort of inter-commoning between one another, upon all parts of TP^^^T'a 
it ; and accordingly their cattle were driven and fed thereon pro- v. 
miflcuoiialy. ^^' 

This right of common was deemed to belong to the respective the owncn 
fiurms in each town, and taken to be part of those farms ; imd the f^ „^ 
owner of the cattle so fed always paid the tithes thereof to the thecom- 
parson of that parish, in which their farms were situated ; and these ^^^^ 
tithes^ <^ consequence, became larger, by reason of the right or f ^ch fM- 
privil^ of feeding upon this common. ^pSwa of 

Mkldeburgh rented one farm in the parish of Kirby-canei and ^''fPJ'^ 
another in the parish of Stockton; and he constantly paid his full respecd^ 
tidies to the respective rectors of those parishes, without any abate- ^If'i?"^ 
ment, in Teq>ect of his feeding his cattle upon the said common, parson of 
He also occupied five acres of meadow, in the parish of EUinghams ^^^ 
kit which there was payable a modus of 2d. an acre ; and which the cattle 
had accordingly been paid, or tendered to the plaintiff, as rector of ^u?^~. 

that parish. hddtobea 

Bot in Easter term 1 707, Crisp exhibited his bill in the court of f^ ^^m. 
exchequer against him, for tithe-herbage of this meadow ground ; Abr. 43. 
and iJso, for the tithe of the feed of his cattie on the said common, ^ 
called Mickleferm; suggesting, that he the plaintiff was well entitled 
to those tithes. To this bill Mickkburgh put in an answer, and 
therd>y insisted on a modus of 2d. an acre for the meadow ground, 
which he was ready to pay ; but as to the other demand, he stated, 
that the inhabitants of the respective parishes adjoining to the 
common had, time out of mind, paid tithe for their cattie fed 
thereon, to the incumbent of the parish, where the owner of such 
cattie lived; and where, in the winter season they were kept; 
that he had paid tithe for his cattie fed upon the said common, to 
die incumbent of Kirby^ane^ in which parish he lived, and to the 
rector of Stockton^ where his other farm lay ; and that he had two [ 605 ] 
parcels of dole land in Gelston common, where he had a right to 
feed cattie, and cut alders; but could not come at those lands, 
without driving over that part of the common called Micklefenn, 
which lay in the said parish oi EUingham. 

On the 2\%tJuly 1709, the cause was heard; when the court 
decreed, that the defendant should account for the tithes of his 
cattie fed upon that part of Micklefenn common which lay in the 
parish oiEUingham ; and also for tiie modus of 2d. an acre, for his 
meadow liwd, in that parish; there being proo^ that the cattie 
were driven upon that part of the common that lay in E. 

From this decree the defendant appealed to the House of Lords; 
insisting, that tithes had never been paid, nor were any due to the . 

Oo 2 



605 CASES. 

1708. respondent, as rector of Eliingham ; for the appellant's cattle fed 

ji£lcUeburgh "P^" ^^^ P^"^ ®^ ^® common called Micklefenn^ which lay in the 
▼. said parish ; and therefore, the appellant ought not to have been 
^^^ decreed to account for such tithes ; for in that case, he would pay 
his tithes twice over; and such payment would create perpetual 
suits and controversies, as well between the parsons as the pa- 
rishioners of the said several parishes. And as to the modus of 2i. 
an acre, the appellant never contested, or denied payment of it ; 
but, on the contrary, w&s always ready and willing to pay it ; and 
that, therefore, in this respect, the bill ought to have been dis- 
missed, with costs. 

To this it was answered, that the appellant's cattle, for which the 
tithes were decreed, were dry, barren, and unprofitable cattle ; 
and not by law tithable to the minister of the parish where the 
owner lived, for the time they were fed in the respondent's parish ; 
but to the respondent, as minister of the parish where they were 
fed; and therefore the suggestion of paying double tithes was 
groundless. That if the respondent should not have tithes for the 
feed of these cattle, upon the lands within his parish ; the herbage 
of all the pasture land thereui might be eaten by the cattle of 
strangers, without his receiving any satisfaction for the same ; and 
there would be a n<m decimando for the feed of the appellant's cat- 
tle, during the time they were fed in the respondent's parish ; be- 
cause, for that time, the minister of the parish, where the appel- 
lant lived, could have no pretence of right to such tithes. 

But after hearing counsel on thb appeal, the question was put, 



JourniOi, whether the decree should be reversed ; and being resolved in the 
19T01.63. affirmative, it was ordered and adjudged, that the decree of the 
court of exchequer, in the appeal complained of, should be re- 
C 606 ] versed ; because the custom, that every farmer should pay tithes to 
the rector where he lived, was good, there being no inclosure; and 
that the plaintiff's bill in the court of exchequer should be dismissed, 
without prejudice to his right to the modus of 2if. an acre for the 
five acres of land in EUingkam. 



Tr. 7 Ann. A. D. I7O8. 

' HaUv.FiUz. [MSS.] 
1 Wood*B The defendant insisted no tithe was due fot the second crop of 
turnips, the same being sown for meliorating the soil against the 
next year's crop ; nor for agistment of sheep on turnips for the 
iuune reason. Decree to account for both. 
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Tr. 8 Ann. A. D. 1/09. Scac. 21?h. 

Smith W.Johnson. [Decree-Book. 1 Wood 514.] ^. 

To a bill by the rector of Bishop Wearmouih in the county of ***^ 
Iharham^ for an account of all tithes, both great and small, within -^ ^g,g^ ^ 
die parish, the defendants as to agistment tithe, pleaded, that the » *li^['^ff* 
said parish is parcel of the hundred or ward of Easington^ in this dimrged cT 
said county of Durham ; and that, by ancient custom within the said ^J^?*^^ 
hundred, the owners, tenants, and farmers, of any lands and tene- 
ments within the said hundred have been, and ought to be dis- 
charged from the payment of tithes for all barren and unprofitable 
cattle bred, fed, or depastured, or for or in respect of the agistment 
or depasturing thereof, or of any other cattle in or upon the said 
lands or ground, or any part thereof; and that accordingly no 
tithes had at any time been paid for any such barren cattle, or the 
agistment or depasturing of the same, or of any other cattle, witliin 
the said hundr^ ; for that the rector of the said church had enjoyed 
glebe lands and other tithes and profits yielding a competent rea- 
sonable maintenance and subsistence for him and them, without 
the tithes for barren and unprofitable cattle, or agisting or de- 
pasturing the same, or any other cattle, amounting to SOO/. j)er 
annumy and then to 400/., and they insisted that they were exempt 
from the payment of the said tithes. 

The court declared, that the said custom, if any such there were, [ 607 ] 
was void in law (a), and therefore overruled the same. 

And as to tithes demanded for sheep bought in after shearing, and ^^^d 
wintered and sold, or killed unshorn, they ordered the defendants to for sheep 
account for the same. iS^shew- 

ing-tiiDe, and sold or killed unshorn. 



Tr. 8 Ann. A. D. 1709. Scac. 

Wrighi V. Elderton. [Decree-Book, fo. 149. 250. 1 Wood 578.] 

Bill by the vicar o{ Stepney for the tithes {inter, al.) of milk and a modus 
pigs, or some rate, modus, or composition in lieu thereof, and also ^^^ 
for the tithes of turnips. The bill charges, that the defendant pre- in lieu of 
tends that the plaintiflF is not entitled to tithes in kind, but to some J^J,^^^ 
modus in lieu thereof, and that no tithes wejre due for turnips, or at to the p«r. 



(a) There is a short report of this cese in lord mnd not to all the other parishes; which the court 

cbief baron DodtCs manuscripts. The court re- held naught ; for the whole hundred must be die. 

lotfed, he says, 1st, That this is not a good mo- charged ; because in this parish there is a suffi- 

4utj and grounded then- opinion on HkkeM and cient maintenance, n<m constat there is so m thai 

roodtfon, {tupra 550.) Sd, That Uw defendant whole hundred. LoveU^ B. contr. against Um 

proved no tithe pdd in the hundred ; but, as to other three barons. 
the maintenance, he cxamioad only to this parish, 

Oo 5 
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1709. least, if any, it was a sum certain for each acre, and but Sd. due 

'""Itv^^aT ^^^ ^^^^ ^®^' ®"^ ^** ®^ ^^^ ^^'^^ ^^ * which sums the plaintiif 

T. would have accepted in case the defendant would pay the same. 

The defendant, in his answer as to the milk, insisted on the 

lonaf th« modus o( 6d. for each cow in lieu thereof; and as to the pigs, said, 

litevtiw ^^^ ^® ^^ never known any tithes paid for them; and as to tup- 

fomtn nipsy he admitted that the tithe of them was due, when sown as a 

though first crop, and no other tithes paid for the same ground that year; 

tafflwd i« \y^i he S3id^ ^Q^ when com had been sown in any year in the pa^ 

piriflh. risb, and tithes paid for the same^ after the rate of 45. or 5s* an 
^^^^^^ acre for the same, according to the ground sown, and the same land 
aowftrrows was afterwards, in the same year, made to produce a crop of turnips, 
J^^?^*^ no tithes were payable for the same, nor had any been before de- 
Viournot manded; it being very unreasonable that tithes should be paid 
tiMftithe^of ^^^^ f'^^ ^^^ same ground. He then set forth the number of cows 
«ii alter, he had kept ; but insisted, that for the cows he had kept on a (arm 
^2[^pg^ called Red Lion Farm, being always milked in JVhitechapelj he 
wfamheis ought not to pay tithes, the farm-house being in the parish of 
dowed with Whitechapelj and he having paid tithes for them to the rector of 
*"**h!!?^ that parish. He confessed, that in the year 1703, he had sowed 
bMn in the * 33 acres of land with turnips, part whereof he had sold, and with 
JJTPJP**^ the remainder had fed his cows. 

*[ 608 ] ^^^ court ordered the defendant to pay for the tithes of all his 
milch cows, as well those kept on Red Ldon Farm as those in the 
parish oiStepney, at the rate of Sd. a cow yearly, although the same 
had been milked in the parish of Wlutechapel; and also 20d. yearly 
for every sow that had pigs which were at any time kept in the parish 
oi Stepney, although such sows pigged in the parish of Whitechapd^ 
and also the tithes of turnips of the first crop not fed. But as to 
the tithe of turnips sown after com reaped, the barons were divided 
in their opinions, and took time to consider fiirther of the same ; 
and on the 8th oi December, 1710, when the cause came on to be 
further heard, the queition was again argued by counsel, viz. the 
Attomey General, the Solicitor General, Mr. Dodd, and Mr. 
Brydges, jun. for the plainti£^ and Mr. Ettricke, Mr. Phipps, and 
Mr. Ward, for the defendant. 

The court was then of opinion, that tithes are not due to the 
p1ainti£r(a) for turnips sown upon land as lin after crop, where com 
hath 'been the same year cut, and tithes paid for the same; and 

(a) It w«B resolved in tliis case, tccording to a UplahuiffCanera etutt fiir he eppeers not to have 

manuscript report of it by lord diitf boron Dodd any endowment or pos sessi on of them : and dted 

in the possession of Hargravef that the vicar hav- Bony and Bndg9*% case, impropriator of Fvlham 

ing generally taken the tithe of turnips sowed, decreed accordingly. NaUf Price baron, cotUra. 

but not bavins had tithe of turnips sovred after — He shall be inttndfld to be endowed of the 

the com reaped nor those paid to any person, pic wholei and not partisUj. 
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thereupon ordered that the bill, as to the tithes for such turnips, be 1 709. 
dismissed, {a) — 

M. 9 Ann. A.D. I710. 

Smith ▼. Williams. [Decree-Book, fo. 245.] 

Bill for tithes {inter, al.) of wood. The defendant said he Woodcut 
felled yearly, at 10 years growth, five acres of wood, wortli 255. per **^]^ 
acre, which he used in amending his hedges, and upon his land, hiubMiclfjr 
and so was of no profit to him : that none of the plaintiff^s prede- SSST 
cessors ever demanded the tithe, nor did he know that any was due. 
Decree to account. 

In Hil. 2 Ja. 2. to a bill by a rector for tithes of furze and M8& 
bushes, which were cut and made into faggots, and sold by the de- 
fendant; the defendant insisted that no tithe was due, they being 
cut to clear the ground, and prepare it for tillage and grazing. 
The bill was dismissed. 



Tr. 11 Ann. A.D. I7IS. Scac. [609 J 

Nafiton V. Clarke. [Decree-Book, fo. 91. 1 Wood 538.] 

There was a modus of a buck and doe yearly due to the rector Whan a 
in lieu of all tithes of LetAerington Park in Stifolk. The greatest J^^* 
part of the park had been dis|)arked, and only a small part of it do« has 
bad been kept up and inclosed for deer, sufficient to answer the toa'rector 
modus. The rector brought his bill for tithes ; the value of a buck in Ueu of 
and doe yearly was decreed to him in lieu all tithes. H J^ 

tboDgb a Tery considerable part of such park be disparked, leaving however sufficient to answer the 
modmt, the rector is not entitled to tithes in kind. — In a biU for One tithes of a park, the defendant 
iasiated, that the land was very barren, and was stocked with a small stock of deer and conies, and 
some cattle^ and that the tithes (if anv) were of very little value^ and that no tithes had ever been 
paid for the same. Tithes decreed. Peck v. Dixon, H. 6 W. S. Decree-Book, fo. 234. b. P.7W.3. 
I0.S53. 



Tr. liAnn. A.D. I7IS. Scac. 

Bean V.Lee. [Decree- Book, 2d July. 1 Wood 537.] 
The plaintiff, as vicar of Udd^ by his bill, demands the titlies A modus to 
in kind of hay, lambs, pigs, turkies, hens, geese^ calves, milk, So ^1,^^ 
honey, wax, and agistments, 4^. The defendants, by their answers, on the 
admit the plaintifiT is vicar of the said parish, and is thereby entitled ofnict^^ 
to all the tithes arising in the said parish (except the tithes of com ^'^^ , 

fiurmst and 

tod grain), or to some rate, modus^ or customary payment, in lieu the yearlj 
thereof; and say they believe, and doubt not but to prove, that no J*^"® ^ 
tithea of hay, lambs, wool, calves, pigs, eggs, agistment, or any derle^ in 
other small or vicarial tithes, were ever paid, or ought to be paid in ^^jQ*^Sei, 

* ■ ' ■ / . — ; ubad. 

(a) The ifgunemso^doiiiitel and reaaoning of the court not being inserted, it is rather ^q 
Mcalt to comprehend the principles of the decisiona in thif case.^ Ed.. 

Oo 4r 
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171 3. kind to the vicar of the said parisli for the time being; but tliat 
there is, and time out of mind has been, a custom, usage, or modm 
decimandi in the said parish, that all the occupiers of marsh, mea- 
dow, and pasture land in the said parish have used to pay yearly, 
s Burn's for all the said marshy meadow, and pasture lands by them respect- 
^Q^ ' tively used and occupied in the said parish, to the vicar of the said 
S<«^P ▼• parish for the time being, in lieu and satisfaction of the tithes of hay, 
ijc|ge,rapfii l&mbs, wool, calves, colts, pigs, eggs, honey, wax, fruit, agistment, 
^|7^Pr and all other small and vicarial tithes arising upon the said lands, the 
llicheU, * yearly rate or sum of 15. in the pound, and so proportionably for 
^Wood's every greater or less sum than 1/. according to the yearly rent of 
BmL 1^ fi[ach of the said lands as are rented or letten at a full or rack-rent 
sBuni*t Without fine, and according to the yearly value of such lands as are 
*£.L. 408. not letten, or not * letten at a full rent without fine as i\foresaid. — * 
The question was, whether this modus^ as laid, were a good modm 



8. P. 



V. Sharpey Jn law, or not? 

X>ecr. S94^ Upon hearing counsel on both sides, and on full debate of the 

|Ujn. 811. matter, the court was unanimously of opinion, tliat the modus in 

pi. 846. question, as laid and insisted on by the defendants in their answer, 

8. P. See ^u(j stated by the case, was a void modus in law. 

Sburtop Tr 
Pod4e. 



2*^»- . Tr. 12 Ann. A.D. 17I3, Scac. 

L oio J 

Bishop of Norwich and Eachard v, Bucklea. [Dodd's MSS.] 

TlieU4iop Upon a demurrer to a tithe bill brought by the bbhop, and 
imd teques- Eachord M sequestrator, of the rectory of Boafy in Suffbltf the 
^J^^^ bill charged, that the bishop was bishop of the diocese ; that the 
'^A^^ rectory is within it, and had been vaqant so Ipng; that the bishop 
sequestered it, apd granted it to the other plaintiff. Resolved, 1st, 
That a sequestrator cannot mamtain a bill. 2d, That the bishop 
and sequestrator joining, may maintain a bill. And accordingly 
the demurrer was overruled. Vide supra^ the case of Berwick v. 
§yuintptij p. 537. Bishop ofl/mdon v. Nickoflf, ii^fra 6^S. 



M. 12 Ann. A,P, 1713. In Caiiq. 

JBo^ v. Heading. [8 Vin. Abr. &9U pK 31 .] 

Tithe 19 Bill for a discovery of tithes of fiirae and payment thereo£ 

jMyaUe for ^j^^ defendant, by answer, insists, that fiirze spent upon the premises 

fntoftggQts is not tithable; and also that udderwood and fone genmdly are 

b^ ^fat ^^^ tithable in that parish, ^c. 

fur^Mnt, Plaintiff admits, that no tithes are due for underwood or futse 

^[1?^ spent upon the premises, but insists upon tithes of furze made into 

mnis^- inggots, and sold by the defendanL That underwood or furze spent 

£9^ ^^* for firing or fisncin^ of the premises is not tithable^ but underwood 
pr fnnse sold is titliable, .cites Moore $09« ^ 
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In the proois of the causei there was some evidence odd. a-year 171 3. 
paid, called smoak* money, in lieu of tithes of furze; but that not 
being insisted upon, by the answer, but a general non decimando w. 
for underwood and furze; Lord Chancellour Hofxouri, decreed ^^"^^^ 
defendant to account for titlies of furze made into faggots and sold, 
but not for furze burnt or used upon the premises, and defendant 
to pay costs. 

M. 1 Geo. I. A.D. 1714. Scac. C 6li ] 

Mason v. Watson. [Decree-Book, fo. 181. 1 Wood 540.] 

Bill for tithes. As to part of the demand, the defendant, by 
answer, tendered 10/. with costs, to the time of the answer. At 
the hearing the court decreed a trial at law as to the other part, 
and reserved further directions. After the trial the court dis» 
missed the whole bill, except as to the 10/. which they decreed 
the defendant to pay to the time of the answer (inclusive) and no 
further; and that from the time of the tender the plaintiflT should 
pay to the defendant the subsequent costs of suit, which subsequent 
costs were to be allowed to and deducted by the defendant out of 
the costs which should be taxed and allowed the plaintiff, so far as 
the same would extend, and the residue of the defendant's costs were 
to be paid by the plaintiff, (a) 



cofti* 



Tr. 2 Geo. I. A. D. I7IO. Scac. 

Keddingion v. Adamson. {b) [Decree-Book, 14th June. 2 Wood 47.] 

To a bill by the lessee of the rector of Siradishall in Suffolk, A parol ^ 
for tithes in kind, two of the defendants pleaded, in bar, an ^j^^Tyit 
agreement made between them and the plaintiff's lessor, the rector, rnhioiMr tm 
in June 1711, that they should retain their tithes for three years, titiiwfiir 
paying so much. ^"^IJa^ 

A question was made, whether the above agreement, by parol, 
being for three years, were good in law, so as to bind the rector 
and the plaintiff; and, upon debating thereof, many reported cases 
rdatiog to the same, were cited, and the cause was ordered to stand 
over to the next day; on which day counsel on both sides were 
again heard ; and after many arguments thereupon, it was ordered 
to stand farther over, the court not being ready to give their 
-■ — " ■ , " — — - * ■» ■ ■ 

(•) WlMre tiM ddendftnt had, befbre the bill good only for one year, being bj way of contract, 

filedy Imderad Ss> on the account dwre^dt the buitlaftaleaMof titbeteYenfbroneyearbyperol, 

eoort direcied, that if in the taking of the account, would be void. Montague^ baron, waned to be of 

thrwdue of the thhe tenld amount to mora than opinioni thai an agreement betweeiitfae|ianon and 

Su the defendant ihguld pay the costs of suit, his parishioneri, for a year, by parol, would be 

3Wbr ▼. HaU, M. 8 W. 3. good, though not for life, being only an agiee* 

(ej JlMiiiniB in his leport of this esse, ssys, ment^ that he will not sue the pariihionen for so 

^ i$ waa bnd by .Bnrv and Price barons^ that nian;r yean for tithes. 3.C Bonb. 8» But see 

I c wiip p ^t io ^ yby way oftftaiiicr by parol, can be 4 Ba^'s Abr, 5i» notes, 5tb tfffit. ' 
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1716. opinion thereon; and on the canse coming on again, the court 
declared, that the agreement made with the above defendants fi>r 



▼. their tithes, for the three years, is good and valid in law : and 
^^*'*"*"*' ordered them to pay accordin^y. 



H. 3 Geo- 1. A. D. I716. Scac. 

Modus too Benson v. fVatkins, [Bunb. 10,] 

"^^ *^ Bill by an impropriate rector for tithes* The defendant insists 

land difsU upon several moduses^ viz. 5s. an acre for wheat and rye ; 45. an 
^^^^^ acre for summer com ; 55. an acre for meadow, 4"^. The court 
daonMdto disallowed these moAises, and decreed die defendant to account, 
^S^Xk^ they being too rank, and too near the value of the land; especially 
kind. as diese moduses were supposed to commence when the land was at 

pi. 18.' 8?C. ^ OAUch less value, and money at much greater, 
s Wood5s. It was said in this case, that the only difference between a modus 
"Oittenngm ^xiA composition is, that the first is time out of mind, and the last 
Modttf and ^J ^ h^ agreement. 

•^"P^" All the garden ground in England shall pay tithes for difierent 
XUtMtag crops; turnips^ when they are pulled, ought to pay tithe, though 
W*^^^ never so often sowed, and though upon the same land. 
'^^' Tithes oX qfter-mcnoth shall be paid, but not tithes of qfter-pasturef 

mowtfa. unless by custom ; but qtuere of these last points. 
^^ lit does not appear from the Decree^BocJc^ that either of these two 

last points could have been agitated.'] 



vtatbom. 



■ttflldait 
to 



Tr. 3 Geo. L A.D. I717. Scac. 

BeyneU v. Rogers. [Decree-Book, 18th July. 2 Wood 75.] 
m^^^ Bill by the vicar of Horsham^ in ,SusseSf for tithes in kind from 

Michaelmas^ 1714. The defendant said, that the vicar in 1709 
entered into a composition with his parishioners, in consideration of 
deuBnsdno being exempted from the poor's rate, and that he (the defendant) 
2^^*]^^^ had paid his proportion of such composition to August, 1715, about 
upon after which time, which was about three weeks before hoprpicking, the 
ajdgmS^^ ^<^cur gave notice that he would take tithe in kind ; which notice he 
tira for submitted was not binding upon him. 

inada. *The plaintiff apiendec;! his bill, and stated, that there was no such 

^"^ Tf . agreement, and the defendant put in his answer, and insisted that 
#[ 513 j there was such. 

The plaintiff replied ; the defendant rejoined ; and , witnesses 
were examined on both sides ; and die cause came on to be heard 
on tbfi Ist of December last ; when, on reading several depositions 
taken on both sides, and the said agreement, dated the 20th of 
' J^ 1709, for three years ; and on the defendant's counsel insist- 
ing^ that the plaintiff had continued the, said agreement after the 
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expiration thereof till and for the said year 1715; and that the 1717. 
plaintiff had not given the defendant suiRcient notice that he would "^Z^ 
take his tithe-hops in kind for that year ; it was then ordered by ▼. 
the court, that the plaintiff's bill should stand dismissed. But upon g"^^**^ 
pedtton it was ordered, on the 6th day of December^ that the cause Bud. is. 
should be re-heard as to tithe-hops, upon payment of 5l. costs : ^y"- ^*^- 
which costs being paid, and upon reading the answer to the amended 
bill, it was ordered by the court, that the said bill be, and the same 
was thereby dismissed (a), with costs to be taxed. 



Tr. SGeo.I. A.D. I717. Scac. 

At/d V. Flower. [Decree-Book, 27th July. 2 Wood 76.] 

Bill by the vicar of Sturton, in NoUitigAamskirey for agistment ^****^ 

tithes on lands called Tke Cow Pasture and The Horse Pasture; ^^^htne 

and on eighty cattle-gates in the Upper Ing and Lower Ing. The J?? **^ 
defendant said, that the vicar had a sufficient maintenance by an 



augmentation reserved and made payable to him by the dean and !?^?S[ 

chapter of Yart^s lease of the parsonage; that no agistment tithe me^ttUlit. 

had ever been paid, till within the last three years ; that the Cattle 

Pasture and the Horse Pasture are commons without stint ; that the 

tithe of wool and lamb, ^c. had been usually paid to the vicar in 

full satisfaction of all tithes ; and that the Upper Ing and I/merIng 

were every year mowed, and the tithe-hay paid to the impropriator; [6143 

and that tbereibre no tithe was due for the depasturing of cattle 

on the after-math thereof. 

The plaintiff replied ; the defendant rejoined ; and witnesses 
were examined on both sides ; and on reading the answer, and the 
counterpart of the lease from the dean and chapter of York^ impro- 
priators of Sturton^ dated the 2d of December^ in the thirty-second 
year of Charles the Second: also an ancient book from the raster 
of the dean and chapter of York of the first presentation and endow- 
ment to the vicarage of Sturton in the Clay (6), in which present- 
ation and endowment the said town of Sturton is called by the name 
of Straton^ otherwise Stretton in the Ctay^ and which is dated the 
SOth dijune 1460 ; also a book from the first-fruits office, entitled 
Valor Beneficiorum {c)\ and also on reading several depositions 



(a) It h Mid, S.C. BunJbwryt 15. that the biU- give notice to determine a oompoiition before the 

was ftkd to compel the i>ayment of tkbe-hopt ; reaping of corn and picking of hope, but not after, 

that the defendant insisted on a composition ; that {b) It appeared by this endowment, that the 

the pbiotiir fcpfiedf that he had giVen notice to viearwas> endowed of oA; MMiair moitfier ^ tmatf 

dctomine the composition and to take the tithe in tithes whatsoever, Bunb. 7. 

Und ; but that as the composition was for all the (c) Agistment-tithe waa not mentioned in the 

■naU tithes, .and the notice was only to deter- Volttr among the other titlies there enumerated: 

nhw it as to the tithe of hops, the bill was but, in answer to that, it was said, that there wcr« 

(BsmiBed; for that a composition cannot be de- other tithes not mentioned there, whidi the de- 

temned as tm part, and continued as to the rest, fe^dant hiiPKlf admitted to belong tQ th^. vicar* 

And iVkv baron, said, that ii is time enough to Bunb. 7. 



Jrtowtt* 
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171 ?• taken in the cause ; and on full debate of the matter ; it was order- 
^ . ed by the court, that the defendant should account with and pay 
▼. to the plaintiff all the tithes due and in arrear for his dry, barrel, 
and unprofitable cattle bred, fed, or depastured upon any grounds 
within the parish, other than in the aftermath or aftergrass of such 
grounds which he had annually meadowed there, and whereof 
tithe-hay had or ought to have been paid in kind to the impropri- 
ators or their tenants for the time demanded by the bill ; and it 
was referred to the deputy remembrancer to take the said account. 
And it was further ordered, that the defendant should pay to the 
plaintiff his costs of this suitj^^^ to be taxed by the said deputy re- 
membrancer, (a) 

[ 615 ] H. 4 Geo. I. A. D. I717. Dom. Proc. 

Austen v. Nicholas. [2 Br. P. C. 31.] 

Hm tttiMs Is 170S, the respondent was inducted intp the vicarage of Shal- 
htmlgt, J^^ Aod chapelry of Brandey^ and thereby became entitled to all 
^^ tithes, duties, and profits, belonging to the same, 
planted in The i^pellants Robert and Elizabeth Austen were seised in fee 
■jJ^J^ of the impropriation, and the great tithes of com, grain, and hay ; 
niAi|ner,ar« and the Other appellants were their tenants. 

JJJJJ^****^ The plaintiff, as vicar, was endowed of all the small tithes, and 
of A plough, had for a long time received a composition of 35. ^d* an acre, in 
"*****^ lieu of the tithes of beans and peas, set and planted in rows and 
ranks, that bad been hoed and weeded with the hand, where the 
ground had been turned up with the spade, although in the open 
fields ; but, where the beans and peas had been set in rows and 
ranks, and hoed and weeded with the hand, where the ground had 
been turned up only with the plough; the tithes of such beans 
and peas had been gathered in kind, by the impropriator, or his 
f^l^mers. 

.,Ua|til.al)out thirty years before the commencement of this suit, 
the grpiif^d in the parish was usually prepared for beans, peas, and 
roQts» with plough and spade together ; and, while this method 
oontii^ueds the impropriator neyer set up any right to these tithes, 
so that tb<B same were enjoyed by the vicar; but the farmers and 
occupiers of some small parcels of land (not considerable about 20 
y^iars ago) having contrived a tin or. iron plate to be annexed to 
the plough, the use of the spade was omitted ; and thereupon the 

impropriators or. their tenants first set up a pretence, that thereby 

' t ' ' 

(a) This point b also dAeimined in Ormie ▼. infin 1835. TemumZ ▼. ShMingt 3 Aqstr. 64a 

Ament TdT. 86. tfi^ms t26. FnuMn ▼. JAu» t^ 1438. Batchdor 1r. SmaUcombCt 3 Mod. 

ter, j>c. (f St-Cros$t infra 779. Che^man r, 12. tfi/Wvol. ii. 
JTeep, mgnm 779. EOk v* SatUt 1 Anstr. 392. 



prorcmenti 
makes no 
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die tithes of beans and peas became great tithes^ and took the same 1717« 
aooordingly. 



In Hilary tenn, 10 Annef the respondent brought his bill in the v. 
exchequer against one Elliott^ a farmer of the great tithes, for the j*^^^^ 
tithes of such plough-set beans and peas ; and the court decreed ^ss. 
EUiM to account for the same. 

The plaintiff soon after brought another bill in the same Cotrt, 
sgainst the defendants, for the small tithes arisidg from the glebe 
land, and to confirm the former decree ; but pending this suit^ Ettioit 
brought his action of trover against the plaintiff for taking tkhes [ 616 1 
of peas which were set in rows and ranks, and weeded and hoed 
upon ground turned up with the plough ; and upon the trial of that 
action (wherein the value of the tithes being agreed on, the only 
question was, whether the tithes belonged to the impropriator or 
the vicar ?) the plaintiff in the action obtained a verdict 

After this verdict, the cause against the defendants came on to be 
iieard, m the. 19th of Mm^ 1715; when the barons having ad-* s Woodio. 
mitted theSr decree against Elliott to be read (though he was not 
party to this suit, nor were the defendants parties to that), and re- 
jected the evidence, verdict, and judgment, in the action of trover ; 
affirmed thdr former decree, and ordered the defendants to account 
with the plaintiff for the said smair tithes, (a) 

From which decree the defendants appealed, insisting, that there 
were in this case two conti^ictory determinations of the same 
^question ; the one in a court of equity, the other at common law : 
diatth'e determination at common law ought to stand; for that 
every man^s freehold and inheritance ought to be tried and de^ 
termined at common law ; or at least, that no decree ought tp 
have been made without a second trial : that the court of exchequer, 
by allowii^ the former decree to be read, as an authority in the 
l&e case, though tiot under the denomination of evidence, did in 
'eflect found a decree against the appellants, on a proceeding which 
ought not by law any way to afiect their right; that by this means 
'all the tithes of wheat, barley, 4*^. might be turned into small 
tithes ; forasmuch as wheat and barley were in many places sowed 
in iiirrows after the plough, and oftentimes hoed and weeded with 
the hand : that the vicarage was never endowed with small dthes 
arising upon the glebe lands, nor had the vicar ever any posses- 
ftion of such tithes ; that this was a new case, and would, iu oon< 

(a) In that cmuse the mpondAiit also claimed groond is prei>ared bj Uie plough alone, although 

the titfae of fiih* which were bred in ponds. The such peas and beans are set, sowed, and cultivated 

court dedared, *' that the Tarying the manner of in the same manner as thej were when the qiado, 

pnpariflji thrground for setting and sowing firom or spade and plough were used Uit preparing th« 

the spade, or spade aiul plough, to the plough groiind ; and that fish in a pond arc not tithaUe 

slooe, should not alter the nffk of the tithes, so without a custom/' 
ss to entitle the impropriator to them, when the 
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1717. sequence, aStect all the impropriaUttv in En^andf for diat this 
sort of husbandry of planting peas in rows and ranks after the 



V. ploi^, and weeding and hoeing the saroei was found to be a great 
improyement of the crop : that the vicar having a right to peas 
[ ^17 1 planted in gardens, where the q)ade only was nsed to tnm the 
^ound (the same sort of husbandry bong used in the opoi fields) ; 
and there being an old custom in die parish to pay S& ^^ an acre 
for ground turned widi the spade^ and phinted with any sort of 
roots, the vicar had accordingly received such composition of S5. ^ 
as wdl for peas as roots ; and it did not iqiipear, by any proo^ that 
the vicar ever collected tithes in kind cS peas, planted after the 
spade ; but that, on the contrary, only Ss. 4d. an acre had all along 
been paid him, finr all trenched ground planted, whether with peas 
or roots. 

On the other side it was contended, that though vicars sometimes 
(for ease of themselves and the parishioners) agreed to take a com- 
positicm; yet it did not destroy the right they had to the tithes, 
either in kind, or according to a modus s but the old right conti- 
nued, to take the tithes according to the ancient method of pay- 
ment, when the time for which the composition was made was dle- 
termined : that the vicar had, for time immemorial, received the 
tithes of beans and peas planted and managed in garden-like man* 
ner, as well after the plough as after the spade : that the court of 
exchequer only read the decree against EUioU by way of prece- 
dent, and regarded it as such, as well as otiier cases cited out of the 
law-books : that it was impossible the tithes of wheat, barley, 4r. 
should ever be turned into small tithes, by means of this decree ; 
for without a prescription, no claim could be made of such tithes 
by a vicar, let the ground be prepared or turned, or the seed sown 
or set, in what manner soever : that where the vicar did so pre- 
scribe^ the disusing a single instrument, and still continuing the 
same crops and manner of husbandry, could not deprive him of 
diat prescription ; besides, the respondent claimed tithes of no other 
com or grain set in*rows or ranks, or otherwise sown in fields, but 
only of peas and beans ; which plantation took its rise firom the 
garden-culture of such crops: that upon hearing the cause, the 
appellants could not make it appear that the lands for which they 
insisted on an exemption of all small tithes, were glebe lands; or^ 
that as such, or by any otiier means, they were legally discharged 
of tithes to the vicar: and therefore, the court decreed them to 
pay tithes of such lands : that this was no new case, there being 
precedents of the like nature in the court of exchequer : that without 
a prescription, the vicar could not claim ; and with it, he was en- 
titied to the improvement; but, if omitting an instrument in hus-r 



CASES. 618 

bandfy, could defeat the prescription, then the right of all pre- 1717* 
scriptions was at an end. Austen 

Accordingly, after hearing counsel on this i^peal, it waa or- v. 

dered and adjudged, that the same should be dismissed ; and the j^^^^^^ J^ 

decree therein complained of affirmed. firmed, ^ 

Lord's Jour. 20vol.58S. Bunb. SOL 



H. 4 Geo. I. A. D. lyi?, Scac. 

Bate ▼. Sprakling, [Bunb. 10.] 

It was decreed by the court, that no tithe should be paid of hop- 2^![^i^ 
poles : that tithe-milk ought to be every tenth meal ; and that in all and milk, 
cases where you do not make out some custom, you must pay ac- ^^^ ^^ 
cording to the canon. S.C. 

H. 4 Geo. I. A. D. 1717. Scac. 

Smith V. Boocltf. [Bunb. 20.] 

The barons were of opinion, that a modus of one shilling in the 
poond for pasture, according to the value of the land, was a void 
moduSy as is also a modus of one shilling in the pound, according to 
the value of the rent. 



H. 4 Geo I. A. D. I717. Scac. 

Anon. [Bunb. 22.] 

Ip there be a general demand of tithes, and a general replication 
put in ; if the plaintiff upon the commission give notice, that he 
will proceed only as to such and such 'particular matters, it is as 
well as if the demand had been abridged in the replication ; but 
fnare. 



M. 5 Geo. I. A.D. I7I8. Scac. 

Anon. [Bunb. 28.] 

If to a bill for tithes, the defendant does not shew a tender be- Tender 
fore, or make it in the answer, the plaintiff is entitled to an account, P^ ^ 
although the value be never so small : if there hath been a tender well as bj 
before, and a tender is also made by the answer, the defendant saves ^^^^^ 
his costs : if the tender is only by die answer, he must account with aeve the 
costs ; but quare. h^tS^* 



H. 5 Geo. I. A. D. I7I8. Scac. [ 619 ] 

Hanking v* Gay and -others. [Bunb. 37.] 

Bill fi>r tithes. Defendants in their answers insisted, that the How en 
land^ where, 4*^. were formerly belonging to the abbot of Oxmiand^ S^nd*^ 
whidi Was one of th6 gre&ter monilsteries, dissolved by stat. 81 if.S* firom tttfaes 
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1718. C.6. and tberefore exemjpt; bat do not say, that they were dis- 

jy_j^. charged, when parcel of the abbey lands, diough not one of the 

▼. orders which was discharged. 

^' And the defoidants insisted, that constant non-payment was a 

•ibdm^ sufficient evidence of an exemption \ especially being coupled with 

2^ ^'^ being parcel of one of the greatest monasteries. 
greater m(^ The court unanimously decreed for the plaintiff in the present 

ihoiija^ case ; for that the prorf was not full as to non-payment ; and also, 

laid in the though the defendants say, that the lands were in the abbot's hands ; 

sWood 94. yet they do not say, they were discharged in his hands ; and the 

^^- statute of 31 //. 8. c. 6. extends onlyHo such. 



H. 5 Geo. I. A. D. 17I8. Scac. 

Lkyd V. Small. [Decree-Book, 2Sd Feb. 2 Wood 110.] 
TbeTicw Bill by the vicar of Eppingf in the county of Essex, for an ac- 
•nti^dto <^u°^ o^ ^ tithes and duties arising in the parish, except the tithes 
jj^fW of com and grain. 
eutOn^ The defendants confessed, that the plaintiff was lawful vicar ; but 



they denied, that he or his predecessors were entitled to any tithes 
or dues, other than those set forth in their answers. 

The defendant Small confessed, that during the said year he had 
held the farm called Buty Farm, consisting of several quantities of 
arable, meadow, and pasture ground ; and insisted, that there is a 
modus of 8/. a^year payable in lieu of the tithes thereof. He also 
confessed, that he held the &rm called Cobb*s Fields, consisting of 
arable, pasture, and meadow ground ; and insisted, that there b a 
yearly modus of 1/. 105. payable in lieu of the tithes thereof. 
C 620 ] The defendant Chandler confessed, that he held a farm, called 
ParvdTs Farm, consisting of arable, pasture, and meadow lands, 
for which there is a yearly modus of 4/. payable. 

The defendant Parry confessed, that in the said year he held a 
fiurm in the said parish, called Bedsdale Farm, consisting of the same 
land, for which there is a modus of 1/. 65. payable yearly. 

And all the defendants set forth what tithable matters and things 
they had in the said year ; and admitted, that they had not set forth 
their tithes in kind ; but insisted, that the plaintiff ^uras not entitled 
thereto, but only to the several sums of money which they said were, 
time out of mind, paid to the former vicars, and no other, in foil 
of all vicarial tithes, and which sums they averred the vicar had 
received. 

The plaintiff replied ; the defendants rgoined ; and witnesses 
were .examined on both sides ; and on debate of the matter, the 
court was of opinion, that the said several sums of 'money insiste4 
4N1 by the several defendants to be paid by diem respectiTdy at 
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ibr tbe Tioarial tithes of their respective farms are not good 1718. 

and legal moduset. (a) — — 

H. 5 Geo. I. A. D. 17I8. Scac. 

Lord jirtrndefs case. [12 Vin. Abr. 255. pi. S.] 

Books of account, memorandums^ Sfc, of a preceding vicar, may WhateH- 

be made use of, as evidence for his successor to support his of account, 

demands, in case of tithes, Sfc. by Bunfj chief baron, and baron m^moran. 



H. 5 Geo. L A. D. I7I8. Scac. 

Gregory v. LuttereU. [12 Vin. Abr. 255. pi. 3.] 
A PAPER dated 1 6S9, signed, S^c. to prove a composition for rabbits Evidence to 
on Brampton burroughs,- by the predecessor of the present vicar, ^^wmts, 
4c. was read by the barons {Page hcesitante\ though no direct proof in cases of 
that the defendant claimed under the person that signed it, the allowed 
warren (that is, burroughs), S^c. it appearing, that it was of an an- moreexten- 

1 *. c3 Bivclv thsn 

cient date, that the estates mentioned in it were as defendant now in any other 

bad ; and there being proof of the hand-writing of one of the wit- *^^, 

^nesses, Sfc. but afterwards, held, that it was not sufficient to Deer. ii4. 

support plaintiff's demand for the uncertainty, as that there ^* 

might be a warren at another place, or a piece of ground so 1094.* 

called, or the composition might be for other tithes arising out of * [ 621 3 
the warren. 



P. 5 Geo. I. A. D. 1719. Scac. 

Earl o( Scarborough v. Hunter and others. [Decree-Book, 4th May. 

2 Wood 116.] 

Bill by the plaintiff, as impropriator of the parish of Hart in ^•^• 
the coun^ of Durham^ claiming twelve-pence in the pound for all The plain- 
fish caught in the sea, and brought into the port oi Hartlepoole *^*^^^!u 
and there sold, and the twentieth part of all fish so caught by th^ at the rate 
fishermen of the parish and sold elsewhere; all reasonable charges -'^the'' 
being first deducted. pound or 

The defendtots admitted the plaintiff's title, and submitted the ^^ 
costoms *to the judgement of the court, whether they were good chafes 

^. .^^4 deducted, 

ornot. 

The plaintiff replied; the defendants rejoined; and witnesses 
were examined on both sides ; and on reading die depositions of 
several witnesses, and hearing what was insisted on by the plaintiff's 
counsel; and it bemg admitted, by the answer of the defendants, 
that by custom the inhabitants oi Hartlepoole^ who were owners of 



(a][ It ia laid, that it appeared >7 the defend- that vear than the pretended moduset; and there: 
m^9 MMcr^tfaflt thtf KBall titbte itt kind de- Ibre the moeftuet were set aside. S Bmn'rE.C 
Banded bj the hiU, did not amount tp more in 413, 413. 

Vol. I. P p 
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1719. boats employed in ihe fishing toide, bad ustully paid to fhe vector 

--^^ - or impropriator of the said rectory of Hart a customary payment 

Scarborough oi One twentieth part, or twelve-pence in the pound (after charges 

Hunter deducted), in lieu of tithe^sh, and of all other tithes and sums of 

«fi4 otkerM, money which became due for and in lieu of tithe-fish, and all other 

ecclesiastical duties and payments, by reason of the profits arising 

to the owners of such boats; but that such customaiy payments 

were not Nearly appearing to the court, the witnesses of both sides 

disagreeing therein, it was by the court proposed to the plaintiffi 

to accept of twelve-pence in the pound, or a twentieth part of the 

clear gain (after all charges deducted), for the tithe of the fish taken 

by the defendants, without costs on either side« (a) 

H 622 ] Whereupon the plaintiffs declaring their consent to accept of 

71^ <ie- twely&-pence in the pound dear gain (after all charges deducted) 

wmoiiid. fbf the tithe of the said fish } and the defendants also consoling tp 

^^1^ pay the same without costs on either side^ and without prejudice ; k 

was thereupon ordered and decreed by the court, by and with tjie 

consent of all parties, that the defendants should severally apopmil 

with and satisfy the plainti£& for the tithes of the fish by them 

respectively taken during the time in the bill mentipnfMi, after the 

rate of twelve-pence in the pound for the dear gain arising by siidi 

fish, after all charges deducted. 

Tr. 5 Geo. 1. A.D. 1720. Scac. 

Glanvil v. Trelawney. [Bunb. 70.] 

Impitipri*. Where a man prefers a bill to establish a modus against ihe 
^^^ ^ lessee of the impropriator, he must make the owner of the impro- 
puty to a priation a party; for this court will not bind the inheritance of any 
tMkiU^ person, unless he is before the court. 



. to [/n this ease the bill was JUed by the impropriator himself. See 
•■*'"^* 2 Wbod^s Deer. 128-] 



i ' " » i ^ 



Tr. 5Geo. I. A.D. X720. Scac. 

Benning v. Douce. [Bunb. 26.] 
HowftD This was a bill for tithes. The defendant insisted, that the 

ft«m tite ^^ where, S^c. were part of the homestall, which is part of tlie 
ought to be bishop of LondofCs palace ; and therefore exempt fi*om pajrment of 
^* tithes ; but did not lay it personally in the bL^op ; and this was 

(o) It ii nlds S.C. Bunb. 43. th«t ^tbonghthe tain. It was also objected, that the eustom 

plaintiff did not proTe his custom as laid in the illegal as it was laid ; for if it be » personal titb% 

billy yet by three baitms against the chief baron as it was insisted upon, and as the cobrt seemed 

•n issue was directed to try, whether there was to think it, then a double tithe may be pay«bhi, 

■ttch, or any and what custom ? Although it was not only in another port where the fish is sole), )l>ut 

laU^ liwre nerer was an instance where either the also where the fishermen inhabit. To whidi th* 

plfUHiff or defendant inaiatml on a modut^ and three barons, against the chief baron, said, it wai 

4id pol prave It, that it ever went to a trial at a good custom ; for that one tithe may be ptdd by 

law, il being entntial to a moditf that it be oer. costewy andont of conmeir right. 

4 
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pMiiPiil by lord chief baron JSioy aiid baron iVJce agaiost P^^ to 1730. 
ba wdl enough, because this exemption goes along with tlie lands 9 ^^^^. 
iltbongh it would have been better laid by way of formal prescript ▼. 
lioii ; na at law, that the bishop for himself, and his tenants, have 
time oat of mind, 4^. And as to lands belonging to a monastery, [ 623 3 
they mual set fiirth how the prescription is ; but, where the land 
iladf ia exaopty it 13 discharged, in whatever hands it comes; and 
i)y the opinion of two barons against one {in tke ab$crKe ^ MotUague) 
tjbMH was dismissed, 

Tr. 5 Geo. L A- D. 1720, Scac. 

BaOey ▼. Peoidey. [Bunb. 260 

Box finr tkbas •«<«- defendant stood out until a sequestration, and to wiiat 
die bill waa tatoi iTtf ^oij^Sssa. It was moved for the defendant, that ^-V^T 
qxm paying tha costs, the value of the tithes might be ascertained, to be mow- 
and r^nced either by the taxation of the master, or by the oath of ^^\^^ 
the plaintiff himself; but the court would make no other order, tiff's oiuii, 
tlpai^ that die plaii^iff phould shew cause, why he should not consent 
tp give bia oath to the value* 

U I 1111 LlJIIil IBB 

R6Geo.L A.D. lyao. 

DodsoH V. Oliver. [Decree-Book, 16th May. 2 Wood US.] 

Tbb plaintiff as rector of Husterpointj in the county of Sussex^ Bill for 
filed Us bill {inier aL) for a discovery, account, and payment of the ^^^^ ^^ 
tithes of a water corn-mill, and for the great and small tithes of the miu^ and of 
%rai and lands occupied by the defendant according to the following ^"^'^^ 
rates, w. every tenth toll-dish, or pint of com, received by the and calTet. 
defendant, for com ground at the said mill ; and the tithes in kind ^^cat^* 
of com, grain, hay, milk, and calves. MS& 

The defendant admitted, that he was occupier of the mill and ' ^^ 
Sirm in the bill mentioned ; but insisted, that the mill, having been 
bailt beyond memory, was an ancient mill, and ought not to pay 
tithes; and that, for (he other tithable matters, the plaintiff had, 
toe die time demanded by the bill, received the tithes of his com, 
grain, and hay, in kind; that he had, according to agreement, 
paid him tithes for the calves he had ; and that as to the tithes of 
Us milk, he had set out the tenth part in such manner as is stated 
ia the answer. He confessed, that he had five persons in his 
ftmily above sixteen years of age, but said, that he knew not whether 
any J^aster offerings were due for them. 

The plaintiff by a special replication to the defendant's answer, 
admitted that the defendant had paid the great tithes of com, grain, 
and hay, and therefore waived his right thereto, and discharged 
the defendant from the examination of witnesses concemii;^ ^le . . ■ , v^ 
The cauaa being at iasoe on both sides, and witnesses having 

Ppsr 
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1720. been examined for both partres, it came on to be beard on tbe 2Sd 

Df,j^^ day of February last, when, upon reading several depositions in the 

cause, the court directed it to stand over for further hearings and it 

came on .to be further heard this day, when the plaintiff relinquished 

his demands of tithes of calves. 

The court, after reading several proofs, ordered the defendant to 
account for tithes in kind of his milk, for the time demanded by the 
bill, unless be could prove before the deputy remembrancer the time 
when the plaintiff sent a note to him in writing, signifying therein, 
that for the future he, the plaintiff, expected the defendant to set out 
the tithes of his milk upon every tenth meal, and that the plaintiff 
would fetch it away; and, in such case, the deputy remembrancer 
Was ordered to take the account only from the timef of the delfvery of 
the said note. But as to the demand for the tithes of com apd grain 
ground at the corn mill, the cause was ordered to' stand over for 
counsel on both sides to be heard on the point (a), and for the 
court to give their final opinion therein. 

The cause accordingly stood in the paper the 4th of May 1721, 
and after hearing counsel on both sides, the court was divided in 
their opinions, which they gave seriatim (&), touching the tithes 
of the said mill, and neither party afterwards made any application 
to the chancellour for a rehearsing before him and the .barons ; 
but on the 29th day of Naoember 1721, the plaintiff, by his coun- 
sel, consenting in court to waive his further prosecution for the 
tithes of the said mill, it was ordered, that the defendant should 
shew cause why the deputy remembrancer should not be at liberty 
to proceed to take and state an account of the tithes of milk and 
Easter offerings, which order was made absolute on the 9th of 
December following. 

I 625 ] P- 6 Geo. I. A.D. 1720. Scac. 

Jordan v. Colley and others. ^Bunb. 61.] 
Parish can- BiLL by a rector for tithe-wood, in the parish of Little JVenlockf 
•cri£^hi "^ ^^^ county of Salopf as it had been paid time out of mind in 
fum deci' that parish, against the defendants, as vendees of Sir WiUiam For^- 
titb«-wood. ifcster. The defendants in their answer say, that no tithe had been 
Qu, Wlic- paid for this coppice-wood, called Holbrook Coppice, when felled 

deur- before ; and that they never heard, that any tithe or modus had been 
miued, that p^jj foj. ^^^^i j^ ^j^at parish. 

t ' 

(a) The question was, whether tithes of an an<' tithe of a mill is a personal tithe, and the defend- 

dent corn-mill, that had never paid tithes, were ant ought not to account, 
payable or due of common right? S.C. Bunb.73. Mr. baron Montague, — That the defendant 

(6) The following opinions are taken out of the ought to account for the tithe-mill by paying the 

cschequer-chamber minute-book, m. tenth toll-dish. 

Mr. baron Page, — No tithes due for an an- Mr. baron Price, — The same opinion. 

«ient mill, for which ao tithes hare bedn paid'; ' Ld. chief baron Bury, — Of' opinion the de- 

ftod^nt oogfat B<it to aocoitat The oourt divided.- 



CASES. Gas 

It was insisted upon for the defendants, that tithe-wood was not ^^^0* 

due qf common right ,- and that therefore the proof lay upon the Jordan ' 

plaintiff; and that it was only founded upon a canon in bishop ^' 

Strat/brfs time, in the 17 £• 3. and therefore, the defendant need and others. 

not Mega any prescription or custom by way of exemption. But ^^j,^!^^^ 

it was answered for the plaintiff, that occupiers must always set is due ^ 

forth an exemption. ^|^ 

And by the court; the defendant ought to have shewn some 2 Wood's 

exemption; and there is no instance, that a parish can prescribe in s.c. bytlw 

non decimando for tithe-wood ; wealds and hundreds are upon another »««« of 

. J, . Jordan t. 

consideration. Jenkins. 

But note, (says Mr. Btmbury\ though the defendants were de- 
creed to account, I do not find that it is yet certainly determined, 
that tithe-wood is due of common right, {a) 



Tr. 6 Geo. I. A. D. 1720. Scac. 

Bliss V. Chandler. [Decree-Book, 1 5th July. ^ 2 Wood 146.] 
Bill by the lessee of the rectory of Maidstone, for the tithe of Hops tithe- 
hops in kmd. The defendant said, that he paid the tithes of early '^^l^,^ 
hops by the bushel after they were picked, and the remainder by bushel aftw 
stripping the bines from every tenth pole or hill, and leaving them p^^ 
on the ground for the plaintiff to pick ; and that this is as equal Bunb. 20. 
a mode of tithing, as setting them out, when picked, by the 
tenth busheL 

The court declared, that hops are not titheable until they are 
picked, and that the tithes thereof ought to be paid in kind by the . 
bushel, xjiz, every tenth bushel of the whole after picking; and they.* 
ordered the defendant to account accordingly. 



Tr. 6 Geo. I. A. D. 1720. Scac. [ 636 ] 

The bishop of Exeter v. Trenchard and others. [Bunb. 47.] 
In a bill for tithes, the defendant, as to some of theni, insisted Tender of 
upon a modus ; but admitted others, which he had not paid, and f^, Arties 
having omitted to make a tender for those admitted by his answer, ^^"^ 
he upon mo^n obtained an order, that he might be at liberty to .wer. 
pay so much money in lieu and satisfaction of all his tithes, not. 
covered by the modus, together with the plaintiff's costs to that 
time, and the plaintiff to proceed at the peril of costs. But Mr. 
Btmbury believes this was by consent; and see an Anoti. case^ 
supra p. 618. 

(a) See Toller on tithes as to this point, where p. S.) is titheable by common law. Sir 2%omm 

there is much curious Uaming. From the case of Plomer M. R. is of tlie same opinion, in the Decent 

WalUm V. TVyon, infra 828. it should seem that ' case of ClicA«ter v. Shddon. BoUi^ Jiii^ 7. 18113. 

it was JLord Hmrdwkkg\ opinion, that wood, not infra^ vol. ii. 
protected by tlfe statute'cSf tytvci cadtta, (tupra 

Pp 3 
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^^^Q' Tr. 6GeaI. A.D. 1720. Scac. 

X«wtoy Laoeday v. Moorer. [Decree Book, ISth Jaly. 2 Wood, 151-5 

Uowtnt. Bill by the rector of Hedsor in £m*^5, for tithes in kind of the 
Decree defendant's &rm. The defendant insisted on a modm of 2\$. a year, 
JI^'JjJ^ payable in lieu of the tithes of the said fiirm. 
in the fint The couit declared, that the modus was too £nreat a modus for the 
account of ^^^ premises, and thereupon ordered the defendant to account for 
SS'lSde' ^^^alueofWs tithes in kind, (a) 

"^ M. 7 Geo. I. A. D. 17^0. Scac. 

Fisher v. Leaman. [Decree Book, 16th Nov. 2 Wood 1580 
Bill by the plaintifl^ as rector oiHemyock in Devonshire {ifUeral) 
for agistment tithe of knds called Cley Park. 
Demand The defendant Leaman said, that his father, for three years, had 

meiSd*di6 ^^^^ *"^^ enjoyed Cley Park ,• but insisted, that he had fully paid and 
must be compounded with the plaintiff for the tithes of the same. He de- 
occupier of ^^^ *^* be had ever rented, occupied, or enjoyed, as tenant, any 
ikmXwto^ messuage or lands in the parish^ or in the titheable places thereof, 
Mr.'iM'f oi* that he had ever bred up, fed, depastured, or agisted, on the 
^P^ said farm, atiy horses or other caltle, as in the bill is alleged^ 

and said, that he was a butcher, and boarded widi his &ther, but 
that he rented lands in CUhydon parish, and did sometimes bring" 
home cattle from a fair late at night, and put them upon the aaid 
L ^7 ] farm called Cley ParJcj but that he drove them away the next moriH' 
ing home to his aaid piMfisb, and that he had satisfied bis fiither for 
the same before this suit was commenced ; and therefore he is ad** 
vised that no tithe is due from him to the plaintiff. He confessed 
that he had used the trade of a butcher ever since the expiration of 
•* his apprenticeship with his father, and had bought all sorts of cattle 
in the way of his trade, but had never depastured any of them in 
the parish of Hemyockj other than as aforesaid ; and he denied that 
any tithes were due from him as in the bill is alleged. 

The plaintiff Replied ; the defendant rejoined ; and witnesses 

were examined on both sides ; and upon reading the propfs taken 

in the cause, and hearing counsel iiilly on the matter, it is ordered 

• and adjudged by the court, that the bill be dismissed (A), with 

costs to be taxed by the deputy remembrancer 

(a) It U difficult to come to toy concMoii Mr. baron Page obsetred, ihit » td wliat btd 

from this case, as the value tad extent of the farm been said, thitt the demand m^t be either ^ainA 

does not appear from Mr. Wood's book. See the occupier or the agistor, it could not be ; fbr 

Jithflii ▼. Lord WiUou^by de Broke, ii^fra 1412. the same duty could not arise in two diffefltot 

C.B. Macdonald's Observationa on Farm Mo» - persons at the same time, S.C. 2 £q. Abr. 733* 

duses, Und. . S. C. 8 Viner. Abr. 38. pi. 7. Bunb. 3. Coe ▼• 

(9) 1^ tmnt agreed, that fhe deriiand oli^t Smithy tupra 577. aeems contra, but m no Masons 

to Dirtt b«en against the occupier of the land fbr are giTeo, it can have no great weigl^t. 

the agisttntDt titfaci, if any had hvtt due; but The iUlowing is the report of the judgettieat 

tfw bMont thought that Dothiiig was due; ia4 ia 8N)«ttt HiU'f 1188. m nfai. f. 4%. s Ifai «^- 



CASES. eer 

M. 7 Geo. I. A.D. 17«0. Scac. '730. 

Fox V. Butiy. [Bunb. 87.] J"^ 

Bill by the vicar of MeUcsham against a parishioner for tithes. MtM^ 
An issue was directed to try whether a parcel of lands, called Iday^ court de* 
usually paid tithes to the vicar of MeUcshanij or to the rector «^'orrl-» 
of Whaddon (who was not before the court); the jury find, that it turn of 
had paid tithe to neither ; and upon the po^ea returned, it was in- /^^w^po* 
sisted tat the defendant, that by this finding the court could make rected to 
no decree, for that they had no satisfaction by it tiS;»^J^ 

But, hjf the courts the vicar is endowed ofM smaU tithes mthin the usually tM^I 
foridij &c. and the defendant's defence, both in law and equity, is ^ ^^^ 
&Isified; and though tithes have never been paid, yet the vicar has tor, tboiupt 
the same right to all within his endowment, even without usage notfinSumt 
(unless a usage to the CMitrary is shewn) as the rector has of com- ^^ ""^^ 
mon right; in which last case a man cannot insist, that tithes have either. 
never been paid, which is a turn decimando $ and decreed for the f*^ •^ 
vicar accordingly* (a) iso. 

P- 7 Geo. I. A.D. I721. 1 628 J 

Qwufdey v. Fontleroy. [Bunb. 60.] • i 

Bill by a vicar for tithes. The defendant pleads, that the AltbousJia 
plaintiff employed a person to collect the tithes, and that he the ^'j^StiL^et 
defiendant paid the collector SL and does not set forth quantities quantitiw 
and values ; so the plea was over-ruled with costs ; for this court ^^^^^^ 
never admits a plea, even of a modusj to cover the discovery of forth, 
quantities and values, because the defendant may die before tliey 

porter says, *< I did not hear the chief baron and held, h Was weU brought against tfie agistor, be* 

iwron PHee ghre tbehr opinions, which were, as I cause there was no occupier of the lanc^ but die* 

am informed, the same in substance with those of missed as to the defendant, because h^pught for 

MofUagne and Page." his putting in a saddle horse, and that case waa^ 

Montagve B. I think It always best to redbce grounded on a case in Poitham* 
things to a certabtjr ; the land ounur is always Page B. If the duty of tithes arises fitm tha 

known, and it would be unreasonable to oblige the profits, the occupier is to pay the tithes, 
person to go to every man who, peiiiaps puts in his Where land is let out for some time for paa» 

cattle for ten or tweWe days, to receive his tithes, ture, the renter is the occupier and must pay, but 

Where a man, indeed, lets out land for ^depaatur- in the case of miit pasturage, sometimes one per* 

ing a horse for half a year, he becomes by that a son's cattle, and sometimes another are let in. It 

tenant, an4 the parson may recover of him. In the is unjust to say the parson has his election, for at 

case of Oaiefi ▼. JJatierjftam, then adjudged that rate a drover coining to town puts in his cattle 

that land owners should pay tithes for depasture, for a nisht or two, must he stay to go to the par* 

As to the case in Hai^r. 184. *, since the land son, and give him a penny for his tithes ? 
owner was exempt the occupier must be so. Per tot. Cur. Bill dismissed with costs; for it 

^•B, Baron Priee answered this case in Hardr. should have been brouffht against the father (liie 

by saying, that was a common, and therefore out occupier}, and not the defendant the agistor. 
of dimbty bttt the owner of the hortes must pay* (o) The words of the decree were, that << it beings 

Id the case of Underwood v. Gibbon [supra 1582.], found by the verdict, that the ground lies in MdS^ 

wUch was lately determined in this court, the <Adm, die court was of opinion, that the tithes oC 

haed A* gave a piece of ground to the cor* common right are due to the vicar of JfdSMimr 

poiatiotf of SudJbwry, The members of the corpo- and that the non-payment of them has not extin- 

istion only used to put in tbdr horses. It was guished his right. 

' ^ Poiyy. WHgki. «« The ctttef btton arid, the ownff of Uie soil might pay thfto, but dtiily tht 
■Sistor if oompdlable to pay ibem." 
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go to examination; and then tithte ^yuig only in the p^sonal 
knowledge, of the party, there would be no way of coming to the 
knowledge of the particulars; and the case o( Randal against Head 
and others, Easter term, IS Car, 2. was denied, and it was said, it 
had often been so. (a) 

P. 8 Geo. I. A. D. 1721. Scac. 

Pye V, Bea. [Bunb. 72.] . 
Bill by a vicar for tithes. The defendant admitted in his 
answer, that the plaintiff was entitled to all sorts of tithes, but in- 
sisted upon a special exemption ; upon this admission the plaintiff 
was not obliged to shew any special title, either by endowment or 
prescription, which otherwise he ought to have done. 



tivem^- 
dutetun 
not good. 
2 Wood's 



^.a 



Tr. 7 Geo. I. A. D, 1721. Scac. 

Turton v. Clayton. [Bunb. 80.] 

Bill for tithes by the rector of Standish^ in the county of Lan" 
caster. The defendant insisted on a modus of three-pence for house, 
hay, hens, and yard, viz, for hay a penny, for an house a penny, for 
hens an*halfpenny, and for yard an halfpenny. 

By the opinion of the whole court ; this is a void modus, taking it 
either distributively or entirely ; for, as to the hay, a penny is un- 
reasonable; for if a man has sixty acres of hay, he pays only a 
penny, and if he lets them to sixty several persons, they shall pay 
a penny a-piece. Defendant decreed to accompt. 



[629] 



Tr. 7 Geo. I. A.D. I721. Scac. 

Franklyn and others. Parishioners, v. The Master and Brethren of 

St. Cross, as Impropriators ; Bennet, their Lessee ; and Jenkins, 

the Vicar of the Parish of Fareham, in the County of Southamp* 

ton. [Bunb. 78.] 

Twelve- This bill was brought by the plaintiff, the parishioners, against 

2?^^"'* the defendants, to establish certain modtises in the parish; the first 

modus insisted upon {b) was twelve-pence for a milch cow; the 

second was sixpence for every calf killed and sold ; the former (c) 

of them was adjudged to be a void modus, being too rank ; the same 

being above half the value of the milk at the time the modus was 

supposed to commence. 

The vicar being endowed of small tithes, and hay, it was de- 
creed, that he was thereby entitled to hops {d) being a small tithe^ 
though of growth since the endowment ; and also to clover, sain^ 

(a) Soe Cage ▼. Warner, Hardr. 182. supra (d) As to hops a case was made; but how dia- 

51S. Jonet v. Powlett, m/Wi 1 100. posed of doea not appear]: that they are tmaU tLthe, 

(6).Tbe fitsl modus was I2d, in lieu of the see JUiden ▼. Croiidk^^, siij^ra 528. Xmghi v. Hoi* 

wmk or white sole of every cow yielding milk. se^, Com. Rep* 638. t^^ 1531. 

(«) Both moAmm were held TOid m too rank. 
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Jbiny and rye-grass, which vte species of hay, that is the g^rms. No ^^^^* 

tithe due for after-rpesture, or cattle fed on stubble. Frank^ 

Although by the endowment the vicar was to find the sacrament ""^ <»***" 

wine, yet the court were of opinion, it should be found by the Theiia*- 

parishioners, according to the direction of the canon. ^^m of 

Note. Where aUaragium is mentioned in old endowments, and ^. Croa. 
supported by usage, it will extend to small tithes, but not else. 

M. 8 Geo. I. A.D. 1721. Scac- 

Baier and others v. ISweet. [Bunb. 90.] 

In this case it seemed to be admitted, that wool of lambs shall TiAe-wood 

pay tithes, though the lambs had paid tithes two montlis before; thon^tiMj 

and that there ought to be paid tithes for the agistment of yearlings, ^^^^ 

being a new increase. bepaid;aiid 

also, for the agistment of yearlings. S. C Mr. Cow's MSS. N. 988. 

M. 8 Geo. I. A. D. I72I. Scac. ^^^^^ 

HeatoHj Impropriator of Gamthorpy in Lincolnshire^ v. Regal. 

[S Bum's E. L. 456.] 

The defendant insisted on a custom in that parish, to set forth ^^"^"^ 
tithe lambs on the first of Men/ : but the court disallowed it, for May, pto- 
that they were not fit to live without their dams, as appeared by J^^J?** 
the depositions in the cause; and it was referred to three neigh- tithe lamba. 
bouring justices of the peace, to inquire what was a fit time for 
setting forth tithe lambs in that country ; who certified the first of 
August J in their judgement^ to be a proper time ; and the court 
approved of it 

M. 8 Geo. I. A. D. I72I. Scac. 

Crqftsy Rector of Upper Clatford^ in Hampshire. 

[3 Bum's E. L. 456.] 
The defendant insisted on a custom in that parish to set forth ^^!^^ 
tithe Iambs at Saint MarVs day : the court declared it to be a void tithe-Uunbt 
custom; and that the time for setting forth tithe lambs is, when ^J^^^ji^. 
they are fit to live without their dams, and thrive on the same food void, 
which their dam lives on, and when the owner weans his own. 



H. 8 Geo. I. A. D. I721. Scac. 

Pocock V. Titmarsh. [Bunb. 102.] 

Bill for tithes of houses, not within the city of London^ and so '^^^ ^ 
not within the statute of 37 H. 8. c. 1 3. Smokwark 

It was admitted by the plaintiff, that the demand was against ^^^ 
common right, and he did not allege this payment to be either by Mr/am's 
custom or prescription, but that this was the only provision for St. M^f*** 
Samut'sy Southwark^ in right of which church As plaintiff claimed. 
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17M. 

Poeoek 

V. 



It yfftA pt&f^ (hat the bouBeft in tb« pdiidi had^ sinoe die year 
165S, generally paid- twelte shillingtt a-yeAr; but no proof that 
defendant's hou^ bad paid (or twenty-five years, but by one single 
witness; yet the court decreed an account without directing aa 
issue. 



3S 



C 631 ] 



mafonam 



tionedfvhiil 

TbrM. 
IMiie«a)r« 
lamb too 
nrnkyft 
modui* 
In Red. 
dingumr. 
Nice»HiL 

S 0C!0. 1. 

SWood't 
tiidiaiii#» 



alhmdt 

8.C. 

SWood 

189. 

S.C. 

MSA 
M.8GCX. 

Quantities 
andvaluea 
of tithes 
must be 
set forth 
pirticu* 
lari/. 



P. 8 Geo. I. A. D4 1722. Scac. 

Goddard v. Keble. [Bunb. 105.] 

Bill by the rector otCa^le Eatoriy in the county oiWiUsj for 
tithe. The defendant insists upon several modases. 1. Three- 
pence for every milch cow, in lieu of tithe milk. 2. Three^pence 
for every Iamb yeaned in the parish ; but this was given up as too 
rank, for ten three-pences amount to the present value of a Iamb. 
S. One diilling for a dry cow and ox depastured, 4"^. 4. One 
penny for each dry sheep, not shorn in the parish. 5. Three 
pence for every cclt felien* 

It not being alleged at what time these moduses were payable, the 
defendant was decreed to account, (a) Note, the reporter believes 
this is the first instance in a court of equity that moduses were disal- 
lowed, upon this reason ; but die editor of Bunbury refers to the 
cases of PemherUm and SparroWj TV. 9 Geo. I., and of St. Elqy and 
Prior J Hil. 10 Geo* I., and also further observes, that there was 
the same resolution in several cases since that time. 



P. 8 Geo. 1. A. D. 1722. Scac. 

B(^er V. PlanncTj and others. [Bunb. 108.] 

Bill for tithes. Exception taken to the answer, that the de- 
fendant doth hot set forth quantities aiid values ; the defendant sets 
forth what titheable matters he had, and says, he had no other 
titheable matters whatsoever. 

Barons Price and Page thought this insufficient; and that he 
should have set forth particularly *^ that he had not sudi and such 
things as charged in the bill {p) f and upon their opinion, the «&* 
ception was allowed, {c) 

Baron Montague thought it would be well enough, if the de- 
fendant says he has no other titheable matters in the bill mentioned. 
But note, then it might be thought insufficient, if there was (as is 
usual) a general charge in the biU, that the defendant had divers 
odier titheable matters. 



(a) See OfXb ▼. Goodmnn, Bim. 328. h^ traordinary» and contrary to the iKmstant method 

7SS. in wiudi the jOontAuy doouine appears to be of drawing answers. Id. H, 

lield. (5) Gumletf ▼. Fontleroy, Bun. 60. itip« 

(^) Hm reported fiel<»i tfaalf thk seemi T^ €»« 6SS. 



CA8£S. 6»1 

Tr. «Oeo. 1. A^D. ITSS' Scac I7gg- 

[SWoodl98< BoUb. 110.] cf Lincoln 

Upon a bill for tithes, as rector of Barney^ iii the comity of Sir wmiam 
Lincoln^ the defendants insisted, that the lands were parcel of ^^^j^^^ 
Ode of the greater monasteries, dis^lVed by the statute of Si i7. 8. 
e. 13. 

A decree was oSbted to be read in evidence, wherein Sr Thomas ^^^«*=~ "» 
StipaMf lessee of the then bishop cX Uncdln^ was plainti£^ Against wbenin tstm 
die then tenants of the land; but It was objected to the readmg of Jl^^^^ 
k; ^or that no admisnon of the lessee shidl bind him that has the impvoptui- 
inheritance^ and who wad no party to the decree. ^u'^v*^ 

Bat by the opinion of the lord chief baron Montague^ and baron vimA lo 
Pricey h was read {a) ; who said, they should have made no doubt evidencfT 
of reading it, if the lessee had prevailed ; and therefore they saw 
no reason, why it should not, since he did not prevail; but baron 
Pag€ was of another opinion, and his reasons seemed to be the 
better* 

a l ti I I ml !■ * " I ', 

Tr. 8Geo. I. A. D. 1722- Scac» 

Baihf V. WarraU. [Bunb. 115.] 
BilL by (dainti£&, as lessees of die rector of Winterboume, for a InaUUto 
portion of great and small tithes in Stoke Giffbrdj being a neigh- a£^if 
bouring parish; and the tenants and the lay impropriator, who wd^jtoaom^ 
daimed the great tithes in S^ke Giffbrdy were made parties ; but, the 4avof 
because the vieat of" Stoke Qiffordy who might be entitled to the t>>>i p«Wi 
flaaU tidies, was not made a part^, the bill wild ordered to be dis- ^^. ^ 
missed ; but, upon application, stood over with liberty to amend. 



riMM 



Tr. 8 Geo. I. A.D. 1722. IScac. 

Penricey Vicar of DodderhiUy in tVorcestershirey v. Dugard. 

[3 Bum's E. L. 4^0.] 

M0X>US of 4/L 1 05. for all small dthes^ arising on an estate called ^^*]^ 



I»pnetfy set aside, because no day of payment was set forth by the set aude^ 
defendant in his answer, lb) 5***"!® °® 

meiit in defendant* ■ aniwer. S. (X 2 Wood 191, 



X 



H. 9 Geo. I. A.D. 1723. Dom. Proc. [ ess ] 

Bennet v. Trepass (c). [2 Br. P. C. 487.] 
The plaintiff became vicar of the parish of St Giles without On a bm 
CHppUgate in April 1717, and in Trinity/ term 1719, he exhibited ^SSfrf^" 
Ins bill in the court of exchequer against the defendants, as occu- bouses in 



iAiM*^aairfi.i^MriHitaBB*«««MirtaiM«»aiM>i^*K^*AMiAia^ki 



(o) See Cif- ▼. JKntfon, tf|^ XS5S. JenUr^ could ttMhtrttbtftti the <Mi6n,tetli«da|r^|My. 
•«» ▼. IZoyiloM, 5 PH. 495. itj/rap roL ii. mtftt It aetfbfth ia the snftWtt*. 

'4 Bf Mr. Wood't book it appears that thb (c) It is said, that thb case being a matter of 
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1723. piers of houses within the said parish, for tithes, after the rate of 

^ Annei ^^' ^^'^^ ^^ pound, according to the yeariy rent of their jtespec^ 

▼• tiye houses, and grounded his demand upon the statute aiid decree 

^^!2!!r d[37H.B.e.l2. 
London^ The defendants, by their answer to this bill, admitted, that 

i^te of during the tune therein mentioned they had respectively occupied 
St. 9(/. in houses within the said parish, viz. the defendant Trepass a house 
nQt»ac- of the yearly value of 12/.; the defendant Bocketf a house of the 
conUngto yearly value of 162.; and the defendant WitcheUj two houses of 
S7 Hen.%. the yearly value of 22/. But they* insisted, that no such demand 
L^\rf^ was ever made as 2s. 9d. in the pound, by any former vicar of the 
eiclieqaer * parish ; nor was the same ever heard of within the parish, till the 
^^?^ ^ plaintiff became vicar, which was but two years before the cc»n- 
try whether mencement of the suit ; and they further insisted that they were 
j^ ^ exempt from such payment, after the rate of 2s. 9cL in the pound, 
nuni of either by virtue of a proviso in the said statute and decree, whereby 
jj^^l^to- ^^ was provided and decreed, " That where a less sum than after 
™«Tl*y- the rate of ISid. in the 10s. rent, or less than 2s. 9d. in the 20s. 
up by the rent, hath been accustomed to be paid for tithes, that then in such 
d^eodants, places the citizens and inhabitants shall pay only after such rate as 
been peid: hath been accustomed," or by some other lawful ways or means. 
"^ thouflfa • * ^^^ cause, being at issue, and witnesses examined, was heard 
tfaerawM on the 27th of Octcher 1720, and there being no proof that the 



J~2r ?^* ^^' ^^ ^^^ P^''^ ^^ demanded within the said parish, till by 
modut. the plaintiff's bill, and some doubts arising concerning the same^ 
^~ j^ the court directed that a case, as it appeared upon the evidence, 
8 Vin. Abr. should be Stated and setded by counsel, on both sides ; which was 
n. Bunb. accordingly done to the effect following^ viz. 
106. pi. That there was no proof in the cause, whether the houses in 

8 vvood question were, or any of them was, in lease, at the time of making 
197. Scac. ijjg said act, or not, or that the sum of 2s. 9d. in the pound was 
•Y 534 i at any time paid according to the value of the houses, by virtue of 
the statute and decree of 37 H. 8. but it was proved by some of 
die plaintiff's witnesses, in their cross examinations on the part of 
the defendants, that, till the time of the present vicar, they never 
heard of any such demand as 2s. 9d. in the pound for tithes, within 
the said parish. That in two ancient tithe-books there appeared 
to be charged for tithes against the names of the then occupiers 
of TrepcLS^s house, the several sums of 5s. and Ss. ^d. ; and in 



greet eontequenee^ the court of exchequer took 4S9. Jjiril 26. Bunb. 106. pi. 166. and October 

tune to ooniider of their decree. See Buni. 107. 26*. 2 Brown 437. pL 69. Id. 439. Bunb. 107. 

And eo they certainly did; for it appeara, that and all in the year 1722; as also in January 

thia same cause came before the barons at no lesa 31. 1723. Bunb. 14S. pi. 223. and in Mkhad' 

than aeten different periods in yarious shapes, m. nuu Term, 12 Geo. I. 1726. Gilb. £q. Rep«. 

in Trinihf Term 1719, S Brown 437. pi. 69. 191. besides the hearing on the appeal, J/arcA 7. 

<ki. 27. 1738, 8 Brown 438. Fehntary 23. 1782, in the Ixxrds. 2 Br. Ap. in fkrl. 439. 
• Yin. Abr. 568. pL d. n. JprU 18. 8 Snma 
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another ancient tithe4xx>k, the several tfoms of Ss. and S$. ^d. 1723; 
and 2s. ScL ; which last mentioned sums of 35. Aid. and 2s* 6d, 



were proved to be the collector's hand-writing, but the 5s. charge v, 
against Trepas^s house was of another hand-writiug : and, in ^repam, 
another book, the several sums of 35. ^d. and 2s. 4</. were so 
charged, and proved to be of the collector's hand-writing ; and that 
no certain sum annually, or modus^ iii relation to Trepas^s houses 
was proved to have been paid, but as aforesaid. That in another 
tithe-book, commencing in the year 1708, and ending in the year 
1713, Bockefs house was charged Is. 6d. and JVilchelTs house Is. 
each, quarterly. It was proved by one SuretySy that for nine years, 
during the time bishop Fowler was vicar of the parish, he, the said 
SureiySf lived in Trepas^s house; and, during that time, never 
paid more to the vicar than lOs. a year, 2s. 6d. a quarter: there- 
fore the question on the said case was, whether 2s. 9d. in the pound 
of the yearly rents of the said defendants' respective houses, was 
due for tithes, by virtue of the said statute, and decree of 37 H. 8. 
or not f 

Thb case was twice argued by counsel on both sides ; firsts on 
18th April 1722, and afterwards on 26th October following. 

For the plaintiff it was argued, that the sura of 2^. 9d. in the ^' ^^ 
pound, ought to be paid by the decree on the statute of 37 H. 8. 
c. 12.; and they looked upon that statute to be the general law of 
tithing in the city ; and that if the defendant could not set up a ' C ^^ 3 
modus or composition, whereby it appeared that they paid less, that 
this rule of tithing ought to take place. And they made several 
objections to this modus set up by the defendants ; as, 1st, That it 
was not proved to be time out of mind, and nothing less than an 
immemorial custom ought to be a bar against a common right. 
2d, It was not set out, that the modtis was paid annually, or half 
yearly ; and if the particular time of the payment of a modus be not 
set out, the modus is not well pleaded, nor is it a good bar ; and 
the reason is, because the original agreement must be certain, that 
the person may know when and what to demand ; but here there 
was no time set forth in this modus; and therefore it could be no 
good bar ; nor was the modus tendered to the plaintiff. 

In this case they quoted for the plaintiff a decree, in the 16 Jac. I. 
wherein the court had decreed 2s. 9d. in the pound ; and likewise 
the case of St. SwithinSj Sheffield^ and Serjeant j in Michaelmas 1657 ; **P" ^^ 
and likewise the case of UmJreviUc and Plumstead^ Trin. 27. C. 2. See supn. 
Grant and Cannon *, Mich. 5 Will, and Mary. Sir Patience Ward S^Jupra 
and others versus Kidder \, 5 WiU. and Mary.X Saver versus Mun- 54i. 
ford^ Mich. 6 Will, and Mary; and the case of St. Bride? Sj Tamdy Jsg"^** 
and Wilson (a), 7th Jf^^ 1705; in all which cases the court had t^46. 

(a) This was a bill filed by tlie leasees of the dean Bride* i^ in London^ payment of tithes, according 
and chapter of Wettminsterf (who was an attorney) to the rates decreed by the statute 37 H, 8. c. 12. 
to enforce, from the inhabitants of the parish of St. The defendants pleaded, tliat an ancient rate had 
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I7SS. decreed the sutn of 2s. 9diper pound, iU»oidiog to the siud statute 
and decree. 



▼. * And Mr. Baron Price j who was of opinion, for the plaintifl^ said, 

^vIrv? 1 ^^ statute was thought to be in derogation of the rights of the 

clergy; for it appears by Lindwood 201, and by Stam{a\ that the 

been nnintemiiiCedly psid in the Mid puiih, until pound was never find br the Snhibiliiata 0r any 
in the year 1$66, when the said parish^ excepting of tiiem to the dean and chapter of WeUffdntUr^ 
a few bouses, was burnt down by the Ore of X<m* their leasees or fiurmers, or any of tiiem, fbr or in 
doui that afterwards tbe statute cif SS & 98 Car,%. Hen of tithea of bouaea, abopa» ^, in te aaid pa* 
c. 15. directed, that the impropriators of the de- rish, nor was there ever tfll very lately any greater 
stroyed parishes should pay to the respective in- sum demanded by tiiem fat the same ; wfakii, la 
cun^ients the same monies as bad been visually aU ptobabilily, would have been done, had tbaif 
paid to them before the said fire ; that six^ been so great a sum as 2f , 9cf. in the pound doa 
pounds a-year had been usually paid to the vicar and payaUaw That by an act of pailiaiiianfc aada 
of St. Bride*t; that in the year 1675, there was in the SSd & 2dd7ears of tho reign of tha late K. 
a general assessment made on the said pariah, both CftarEef2.c.l5.recitinff,WhercasthatitlieBlntbecity 
ftr tithes to the impropriators, and the augmented ci London were levied and paid wHh great Inequav 
tkbea to tbe vicar, by which the vicar*s maintenance Uty, and are, since the late draadfui Ire there, hi 
WW increased to one bundred and twenty pounds the rebuilding of the same, by taking away soma 
•-yaar ; and that tbe said assessment had been houses, altering the fiwndadoo of asany, and tha 
constantly adhered to and observed ; and the de- new-erecting of others, so disoidereo^ that, in 
fendantSy after setting forth the said rates made in case tiiey should not, for the time to come, be 
1S75, and die annual rents of their respective reduced to a certainty, many controverrfas and 
hoosoB^ inristed, that tiiey wereonly liable to pay suits at law might thence arise ; it was enacted, 
the said rates in Beu of tithes, llie several an- that tbe annual certain tithe of all parlahas in Ilia 
dent books or rentals of tbe tithes of the sMd said dtgr and liberties thereof, the dnirdm of 
jprntAffitOBtL 16S9 tQ IS76, were read in evidence, which bad been demolishad, or in part eooaoBMd 
BMlbi^aowt decRed, that the defendanta should by the lata ibe, should be as Mlowetfa, (that b to 
pay aAaf die rste of 2f . 9d* in the pound, on tbe say), tha annual certain tithas, or mooeir in Can 
yaariy rente of the bouses, shops, warehouses, and of tithes of the said parish of St. Brid^9f 1901, 
osUaia^ porsuant to the statute 37 J?. 8. c. 12. and the tithes of other the said parishes in tbe aaid 
I^«n tins' decree the defendants appealed to the city and liberties, the cfaurebes of which wasa 
hoosa of lords, stating however a somewhat demolisbed, or in part consumed, virere reduced 
wiakar ease than that whkh tl^y had Insisted to a certain annual auas. That by the smd flra 
vpoB in tlie answer. The cases delivered to the all tha houses in tha ssid parish, except some few. 
House, which I liave taken flrom the Lambeth wwe consumed ; and in Ae rebuilding of the said 
UbnBjy jFVnmMm M.S. DozL. 00. areasfbllowst parish, great alteratioos and confUsions wars 
luey stated that th^ were occupiers of several made, byteason that several streets were eulaiged. 
bouses, d'C* ^ St. iride*n parish, the rectory for the puUick good, by the laying of several 
w h eie o f is impropriate and belonging to the dean bouses lato tiie sidd streets, and in the building of 
and diapter of Waimbuter. tS^ by an act of others {n other places where none were before^ 
parliament and decree therein mentioned, made and by reason of the rebuilding of some houses 
in the 87 jff. 8. It Is enacted and decreed, that the of soma of the inhsbitaots upon part only of tha 
dtiaeBs and inhdiitants of the dty of London and ground where formerly others stood, whtfeof the 
te Ubertiea thereof, should pay of every lOs. rent appellant WiUon'n house was one. That, as 
by die year, of all houses, shops, vrarelvmse^ ceU hwnbly coocdved, tbe tithes of the said paridi 
liurs, and stables, Is, 4^d. per ammm, and of every being reduced by tbe add act of 2S & S3 Our. 2. 
20if. rent, 2f. 9d. and so above the rent of 20if. by to a certain annud sum, aU former tithes and 
the year : whidi act mfij he reasonably prapumed paymenta ceased from that time, and the statuta 
dther to have been repealed, or not thought fiX to and decree in 37 H, 8. if they were in force 
be put in execution ; for that no parish in London befbre, yet, as to the parishes mendoaed in the 
pays 2t. 9d. for every 90$, of the improved rente sdd net of king C^uria 2d, are thereby repealed, 
for the dthes of their houses. That if the sdd That by reason of die add fire it might be rea« 
act and decree were not repedcd, but was atiil In sonably presumed^ that severd parish books Mid 
fbroi^ yet there is a proviso in the sdd decree other evidences were lost, whereby the certain 
contdned, that where a less sum than 2$, 9d, In annud sums payable in the said pansh, in lieu of 
the 2Qf . rent had been accustomed to be pdd for of tithes, nigbt have certainly appeared : and far 
the tithee, that tbeQ, in SMch places, the dtisens tbe reasons aforssafcL it might equitably and rea- 
and itdiabitanta of London and the liberties of the sonably be primed, that at the making of the 
aame shdl pay but after such rate as bath been sdd statute of 37 IT. 8. and long before, there 
accustomed. Ibat St. 9d. according to the im- were some constant payments in Heu of tithea 
proved yearly vdue of the houses, shops, ^c. in within the sdd parish, which were less than 2r. 9d. 
the sdd parish, vtm^i never pdd in the pansh for in the pound Of tbe imprcwed rent, though the 
the tithes thersof, and above tbe sum of Sd. per same^ with the utmost strictness and exactnoi 

(«) Book 5. cha. ]• 
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bitjr nsed to pay om halfpeony in the popiu), to the deigy, iipoi^ 17dS. 
^errerjSundctt^Bod holiday, which came to a greater sum than 28.9€U 



tiM.Ss.Bi. in the pom&d. ▼. 

Bot it was resolyed by the three judges, that the case upon this m^^^^ -. 
statnte^ was not like a modus s for the decree in the statute is, that 



itfoiivd bf the mlet of law, could not Uwn be money 60^ per ann. by way of augmentatum) 

mSdm oot ; and if lo, then by the aforesaid pro- the parisb, who ought to have paid the other 6Ql> 
nm ia tlw «dd dacne nuMla in the 37 J7. 8. the per atiM, made ante upon the dthas for the aame, 

inhetittnnta were only to pay accordijig to the end charged the tithes with the yearly payment 

tatei tfaeo accustomed. Thst before the said fire, thereof; that the inhabitants being called upon 

Iha Slid dean and chapter, as impropriators as ftom time to time to renew their lease, neglected 

ifui'tsaidy were at the sole charge of a preaching or and at last refused sa to do, unless they could 

offlriafing mJnister in the said parish of 8LBride*»; have a lease on their own terms, in regard they 

yet, by the Hiid act of Sg Ac S8 Car. 9. the Inha- had held the tithes so long, that they thou^^t no 

bKaota of the said parish are charged with the person could find out or discover tbs same ; that 

p^ment of OQT. per annum to the said preaching the old lease being eipired, and the parish refus- 

et eflMaling mimster, which was as much as tbi ing to renew, the dean and cbaptor made a lease 

said MBprppriato r s are by the said act to pay, for 21 years to the respondent Tovmeleiy, on 

whidi it was Tciy probable the makers of that law S4th Jpril 1708, in consideration of eooi, and 

would not have doo^ had they oonceiTed the in- 113/. 6i. Sd, rent per ann., whereof 60/. per ann. 

habrtants of the said parish were liable to the is for the augmentation of the ricar of St. Bride's 

paymeat of Ss. Sd. in the pound, according to the towards hb maintenance : that tfaa respondent, 

impsovcd yearly TaUie of their houses, shops, ^, after he had obtained his lease, staid a whole year 

All wliicb notwithstanding, the respondent, lessee soliciting the parishioners to pey their tithesy but 

ef Cfae aaid rectory under the said dean and chap* could not get one penny ; nor would they delirer 

tarof Wmmimtter, at the yearly rentof 118/. 6f. 8</. to him the ancient tithe books and papers belong, 

dkl lately exhibit his bill in the court <^ exchequer ing to the impropriation ; that the respondent es- 

Sgnnat the appellants, to compel them to pay hibited his bill in the exchequer io Eaeter term 

for and in lieit of iint tithes of Uieir houses, 1704, against four persons (who were the appd* 

dnps^ 4^ *^^ ^ i^>^ of29.9d, for erery pound lants) upon the statute and decree made in the 

of ew Ml improved yevly rento or values thnreof, 87th year of king JUnrv the 8th for Sf. M. in the 

and obtained e decree in the same court, undor pound, beinff the only law for payment of tithes 

colour and pretence of the said act and decree m London; but, instead of paying any monies, a 

node Ib th« laid 87th year of Men. 8. Thgt the long cross-bill was presently exhifited against the 

pobBc rates, taxes, and payments within the said respondent, upon many frivolous and groundlees 

psrisb amonntfd to above 7«. per annum In the suggestions, on purpose to put the respondent ta 

fqa^ beaidoe the said 2m, 9d. which sum of gi.Od. all & trouble and charge they could. TbatonlOlh 

(the yearly value of the said parish, as it is rated M<uf 1705, the respondent's cause came on to be 

to the land-tax, being above 18,000/. per annum), heard, and the court ordered the cause to stand 

would aBaoniit to above S475/. per annum, which for the then next term, to see if the defendanta 

oceeda the yearly value of most bisbopricks in would agree the matter in the mean time; but no 

Bngbmdg and which sum of 2«. 8tf. in the pound, agreement being made, the cause was further 

if itabould be exacted, would be the utter ruin continued till the 17th Jufy then last, when a 

of many poor people of the seid parish, and tend decree was made for the respondent for his tithoa 

to the depopulation thereof; and that there was after the rate of 2t. 9d. in the pound, accofdiqgta 

mat laaion to believe, if this decree stands con- the appeUant's answer. That notwitttf^anding 

vmedflfie reqpondeBtwould exact the said 2s. 9</. tjiis decree, the respondent could not get on« 

ia the pqond, for that he had served ajbove 500 of penny of money, nor had he received one six* 

the inhahitanta with subpcenas to compel than to pence thn>ugho«ut the parish ; that the parish ha4 

9iy $0. 9d. ip the pound by the year, for their yearly taxed the respondent for his tithes at 53Q(K> 

titbesv according to the improved yearly value of per ann»f which he had paid (although^) whQ^ the 

dwr liOMes^ nhPIM^ 4^« 900 whereof a^ the least parish h^l the tithes, they never taxed tbf same), 

won served with subpmnas s^nce the appeal had and he had also constantly paid the res^rred rent 

been depending in the House, and amongst them of 1 IS/. 8s. 8d., but had not received any money 

voro tbii appellants Thomas Wilton ana George from the parishioners ; that several of the parish- 

Arfcsr. ioners proposing to agree with the respondent^ 

Iba r o sp a n d iB ton the other hand stated. That such persons were thrMten?d po be loaded with 

lh».dyan ^nd idwpter of W^esiminUer had thereto- taxes and ofiiices, if thev made any ag^oemen^ and 

ftue msde ooveral leases of the tithes of the said so would not proceed therein ; that the inhohitanto 

porah to opvand person*, in trust for the piM^ ; bed laid and collected i» tax through the parish to 

that tbe parish being so entitled to the tithes, made raise money to go to jaw with the respondent, and 

•oob latea and assessments from time to time upon declared that unless he would take what they 

eae.anoth^ as tb«r thought £4 And when, by pleased to give him, he should never have any 

4lt .sqt ffr r^|b»iild4pg ^on^Mp, the vicar of S^ tithe in the perisli ; that tbe appellanu had 

Bride's maintenance was settled at 120/. per ann, appealed from me decree in tbe exchequer, under 

(whereof the dean and chapter pay yearly of their pretence theft was no such decree or act of par- 
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1723. all hoases within the city of London and libertieSf shall pay S2^'§if' 

j^j^ for eveiy 20^. rent; and then comes the provision in 'sect* 11^. 

▼. '* Provided also, and it is decreed, that where a less snm thiiQ 

^^^^"^ " 2s. 9d. in the 205. rent hais been accnstoraed to be psSd Knf * 

^' tithes, that then, in such places, the said citizens and inhabitidits 

" shall pay but only after such rate as has been accustomed-.'* 

Now they said' it was plain by the statute itself, and by tfife 
citation before mentioned in Lindaxiod, that in many places in tfife 
city there had been a custom to pay tithes, according to the ponii'd 
rate ; and these the statute never intended to alter or enlai^, htst^ 
to establish ; for the statute was not designed in destruction df any 
settled right: nay they todc it farther, that if there had be^n a 
payment of less sums by agreement between tlie parson and '|fti- 
rishioners, they were confirmed by the statute; becanse it wai^tfiiii 
design of the statute to settle such customary payments; andif?wa^ 
the design of it, that they should not be unravelled on eith^' sidefj* 
and accordingly such customary payments and agreements bav^'bera' 
complied with ever since the statute ; and that less'snms hay^ b^^' 
paid by almost every parishioner to the parson ;' and therewith thi^ 
have been content ; and although several decrees have beiAi tn^EH) 
in this court for payment of 2s. 9d. in the pound ; yet no cusuSiiS/j^ 
payments in any parish have been set aside or brolceri throtigfti titfi 
these matters have been compounded between the parties ^ dnd^Aif 
manner of tithing has continued the same in each pansH, ^cSI^ 
cept in such parishes as are otherwise r^ulated by the' iMHtttf 
22Car.2.c.l5. - • ^**fl 

They said, that sect. 18. was a perfect exception of all thbsfe ^fB MF 
had paid less sums, out of the decree; and therefore this cdcHd'WCf 
be urged as a modusj or set up in bar of tithes ; for- tiflierHirW^ 
originally due; and therefore the bar must be complete; bn( dlffiif^ 
are no tithes of houses due of common right; for they a^''iimie 



Uament for payment of tithes in London, or that ingly appointed for the bearisgi which 

a kfla sum in the pound was payable for tho wurds, by an order of the 7th of J)€cemferf 

■ame ; whereas the said decree and act of par- postponed till tlie 8th of Januaryf in the Hopm 

liament of the 97 J7. 8. are in the printed of an accommodation': bowwrcr, on -iiirit diNf'tff« 

Statute-book always allowed, and xqany decrees counsel for both parties were heard, and. the laid 

succesiirely from time to time «t>unded upon the keeper was ordered to make his' report' to flw 

nme; there being no other rule of law for the House of what the comitel had offlud wm iMt 

impropriator's tithes in London^ where there are 2Sd of that month, which time was afterfiwdi 

not ancient moduies ; nor had the appellants any enlarged to the first of Febrttmy* But dle''jU%e* 

pretence of modutesy all their books by them pro- ment pf the House upon the case waa ncverAM^ 

duced being from time to time according to the for after the argument by counsel the partiei^ 

rate of 2s. 9<2. per pound rent, and there also are agreed to submit themselres to the aiUliaQuA (JT 

different rates or sums, wheraas a modus must the archbishop of CanUrbut^ lord j SI > fgf% j0nd 

always be the same sum without Tariation. lord Halifax i and their award, it should seeni. 

was afterwards ratified by parliaiBeiit, T&t MiFaM' 



The appeal was brought into the house on the 

J3th of November 1705. On the SOth the re- passed this session fixing the impropriate titl^jff. 

spondent moved that a short d«y^ might be ap- this parish at 400^. jter aniu clear of all dedno- 

pointed for tho hearing of the appeal, and that tions, and diredhig the respondent'- W be^^pl- 

the appellants might be ordered to produce three at that rata for his airaars. VkU ft. \Jlim» 

paper-books they had produced in tho court of c. 27a 
exchequer. The lldi of December was accord- 
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of ihose things that renoanU in annum ; and therefore the common 172S.. 
few (whidi fidlows the LevUical pattern) did not make them tithable; ' 



•nd therefore^ they are tithable only by custom or agreement, where ▼. 
hare been such customs and agreements* Tt^mus, 

The XMSW rate of 25. 9d. in the pound was super-induced by the 
and it is a strange thing to say that the decree was in pre- 
jndioe of the clergy, when it appears that less sums are now con- [ 640 ] 
itantly paid for houses in the citfr, than what would be paid if they 
were nled under the decree. And note, it appears the ancient pay- 
nenty in lira of tithes of houses in London^ was somewhat less than 
8c 9d!» in the pound. 

Bat it plainly appears, that before the dissolution of monasteries 
a great deal oi service in London was performed by the regular 
rho not only said their masses, but visited the sick, and 
offices of devotion in many parts of the city; and when 
dttgr wtn extirpated, the duty fell upon tlie parochial clergy ; and 
tkoBk it was necessary, that their maintenance should be increased ; 
•nd therefore this decree was made, that all persons should pay the 
iBBBif ed rents fiom houses (that is) where there had been accustomed 
pqrnfeent^ the tithes were to be continued payable according to that 
catlooi ; and where there was no immemorial custom, yet if there 
had been by agreement, 4^. a payment for eight years past, this, 
aeootding to the frame of the statute, is to be looked upon as cus- 
toasrjr payment; for the divisions, and severances of the houses, 
vhorfi^ and warehouses, were to be as they had been for eight yeors 
(Mtt; ao that the construction seems to be, that if there had been.au 
yeement to pay tithes for eight years past, they were accustomed 
IMgpmcBits within the statute; and this will appear from a uniform 
notioOf tiiat if there were tithes, by custom or by agreement, for 
ifl^ yean past, they are within sect 18. of that statute. 

fiol where there were no such accustomed payments, there, the 
Mtole ia introducdve of a new law, and lays the charge upon all 
dtt otlier%.io pay 2s. 9d. in the pound* 

Am to the diction, that there was no particular Ume of pay- 
gllegBd, boron Page said,^thiit the statute by sect. 11. hath 
the payment of tithes quarteriy ; and therefore it need 
M he aet out in the bill, aa the authorised time of payment. 

"Bnt it s^cms doubtful, ^ whether that proviso extends any farther 
iD.'tlfe Ss. 9d. mentioned 'in the decree, and not to the ac- 
payments, mentioned in sect 18. of the act 

Bnt in tiiis all the three judges agreed, that they were not obliged 
to^aA.iip ihoae customary payments as a modus in bar of dthes ; for 
Aiia eoAilnaiy payments are exemptions of the decree ; andthere- 
Cm^. in. what manner soever they have been paid, if there has been. 

Vol. I. Qq 
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172d* actutoniflry payment since the statute, of a less som, thqr cannot 
^^j"" be bound by the decree to pay 2s. 9d. in the poond* 

T. *Nowif all that pay less sums be exempted from pajrment imdet 

^^ftlT 1 ^^ <lccree, and are not within the decree^ nor within the oUiga- 
tioD of the statute, we ought to try whether diere be sndi aceos- 
tomed payments or not, espeoBUy tince, in this caae^ it appears by 
the books of the parson, that less sums were collected ; and it coold 
not have been presumed, that thqr would have been crilecCed ill 
that manner, if they had not been old accustonied payments ; fer 
how could those sums have come into the parson's booksy if thaf 
had not been the old accustomed dues ? 

And the difference of the payments in the bodes may be recon* 
ciled l^ supposing some of them to be quarterly, some hal£>yeariy 
pfljrments* 

This case relates to the inheritance^ and the inheritance is t0 

be bound by our decree; and where the inheritance is diarged 

merely by custom, it is usual and unjust, if the parties desire il^ t^ 

try such custom at law. 

Bunb. 143. The court conceiving some doubt in relation to these pagnaents^ 

tim dMi^ ordered that it should be referred to a trial at law, upon thia issuer 

the plainti^ piz. Whether any, and what sum or sums, less than 2s. Od, in the 

ducesLvSae ^^* ^"^ ^^^ ^^^ accustomably paid by the defendants for tithes^ 

trial the for the houses in possession of the defendants, or any, and which 

the former of them ; although no proof, that there had been any regakm 

'•^».'* modus. 

cdUi^tbcfe In- this case were quoted, 2 IntL 660. Nty ISO. Hardr. IICI 
were pro- fVatsm 387 to 399. Cro. Car. 596. Yeh. 81. Moor 912. 11 Co. 16, 

perlypn- 

' Tftte booki. Grants case {mpra 259.) LdtH. Rep. 102. 141. Degge^l. Hob* 11* 
*hiitiff's ^^^'^^ ^^8 decretal order the plaintiff appealed to the House of 
own eri. Lords, insisting that no issue whatever ought to have been direesedf 
M^iuld i'^^^"^ there could be no occasion to send those fects to be tried 
been before by a jury, which had already been setded and agreed to by At 
Sie bMrins ^^^^^^ ^^ ^^ parties ; and that with so mudi care and ddibor^ 
oftbeouiBe, ation, as to take up fifteox months in preparing the same^ to the 
imie'to be appellant's great delay and prejudice : that it appeared fiom. the 
tiMwaM answer of the respondents, that there ^vbs no one custmnary tato in 
the con- tharpart of the parish of Criffi^ate^ whidi lies within the cAy «f 
^^ ^ London ; the re^)oiident Tr^s^n pretended payment being after 
the jury the rate of about I2d. in the pounds and Bockefs and WUckM^ 
bi^aiTthe ^^ ^^ ^^ ^^ about M» in the pound, and no iHore ; and for tUa 
light the reason idto, it was ^)prehended an issue was unnecessary : that 
shiTtton • ^^ req)ondents had kiot given the lea^t cotouraUe pnMif di uBf 
and there-' modus or customary payment whatsoever, so. as to brmg them 
^ndff within the provbo of the act of parliament; nothing more being 

J8 
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proved than tliat, between the years 1708 and 1713, Bockefs house 1723. 
had been charged with Is. 6d. and WitchelVs house with If. each ; 



and 88 to Trepas^s hohse, that different sums had formerly been t. 
paidy viz. ds. 4dL and 2s. 6d. : that the respondents ought not, in ^^^^^ 
diia caae^ to have been admitted to read their proo&, to support wosordcred 
such pretended customaxy rates, because they had not fixed or ^^^^mSu 
alkged any time when the same were payable; and by the constant «t the triia. 
pradioe €^ the court of exchequer, a modm is held to be void, 
wfaere no time is alleged or appointed for the payment of it : that 
the nq^ect of the appellant's predecessors to demand according to 
the statute! could be no prejudice to a right vested by the express 
words of that statute, which was made to regulate and establish an 
immemorial custom of paying tithes in London i and therefore, it 
was hoped) that the decree would be reversed ; and that the appel- 
lant should have an account from the respondents according to the 
statute, since he must either have that or nothing, there being no 
proof of any customary rate payable for the respondent's houses, 
BttflBdent to ground a demand upon. 

On the other side, it was said to be usual for courts of equity, 

to direct trialsy tidiere matter ci &ct8 appeared doubtful, especially 

if sodi &ct8 depend upon custom and usage, which are matters 

most proper to be determined by a jury : that the constant aocept- 

aooe of less sums than 2s. 9cL in the pound, was apprehended to be 

nfficient to induce the court to direct such issue as they had done, 

tsit could not be presumed, that the vicars of the parish would so 

long hare accepted of such less payments, if 125. 9d. in the pound 

had been due to them, because the same would make the living 

^OOQIi per auman more than it was now worth, being only about 

^OttL per mmum : that as it appeared, that less sums than 2s. 9d. 

^ the pound had been paid for the respondent's houses respect- 

^vdy, it was a strcmg evidence of an accustomed payment ; and 

^^iperigHy in this case^ where the full sum of 2s. 9d. had never in 

^iiy ai^^ instance been paid ; nor was there any evidence that 

^ootcadicted the payment of these less sums, or proved any vari- 

MJdofa in those payments; As to the objection made by the appellant, 

tint die direction of the trial would be the occasion of great delay 

^nd ^xpeaase to him, it was said, that the contrary was true ; for 

tbit a trial might have been had, and a final decree made in less 

time^ and at less expence, than what was occasioned by the present 

i^peaL But it was manifest, that the avoiding either expence 5r 

ddsy^ had been very little in the appellant's view ; there being a 

clause in the aforesaid stsitute or decree, ** That if any variance, [ ^4eS } 

controversy, or strife, do or should arise within the said citjr, for the 

noQ-pajrment of tithes, ^yt. or if any other doubt arise, upon any 

other thing contained within the said decree ; that upon complaint 

Qq 2 
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172S. made by the party grieved to the mayor of the city o^ Lcmdon for 
"^~^ the time being, the said mayor, by the advice of counsel, shall call 
V. the said parties before him, and make a final end in the same, 
Tftf^poft. ^j^ costs to be awarded, by the discretion of the said mayor and 
his assistants ;" which metliod if the appellant had thought fit to 
have taken, the matters in question might have been long since de- 
termined at a very easy expence ; and therefore it was hoped^ that 
the order would be affirmed, and the appeal dismissed with costs. '. 
^*^'' Accordingly, after hearing counsel on this appeal, it was ordered 

Thirds Jour, and adjudged, that the same should be dismissed, and the decretal 
^°\o9*^ order therein complauied of was {dissentiente clero) justly affirmed^ 
Gilb. £q. as lord chief baron Gilbert says. 
BunK ^07 '^^^ following note is subjoined to the appellant's case : 

^^ The appellant humbly hopes he is sufficiently authorized in 
affirming, that this right was vested in the clergy oi London by the 
immemorial custom of that city, antecedent to the statute. It ap- 
8i^pmf99. pearing in the case of Dr. Dunn^ rdated-in Sir H. CaMaijfs Re- 
ports, fol. 62. from the records of London^ there referred to^ ind 
from several books of great antiquity^ that in ISH. 3. there was 
an ancient custom, which had then been nsed tiihe out of miiffl^ 
.that provision should be made for the ministry of London^ m tlm 
inainieiv (a) viz. That he which paid 20^. for his house^ should ofo 
eresry' Sunday f and every apostle's day, whereof the evehii^Nvas 
fnsted, an half-penny ; and he that paid but lOs. rent yeari j dibiM 
ofier but one fiirthing; which amounted to 2s. Sd. in the pofeaSfl 
in the whole year ; there being then, besides the fifly-two AmM^ 
eight apostle's days, the vigils vi^hereof were fasted, and ha'iiidf^^ 
which payment continued till IS B. 2. about which tilti^ '^ 
clergy, b^inning to insist on offerings to be paid on twiefiQr^two 
saints' days more, it then amounted to Ss. 3d. in the pound yearly. 
And, in 36 H. 6. there was a composidoti between the citizeaa'df 
London, and the ministers, that this payment should be made acoiiv^ 
ing to that rate. But disputes afterwards arising, there was a sub- 
mission to the lord chancellour, and divers others of the privy^ 
council, and they made an order for payment of tithes, according 
to the rate of 2s. 9d. in the pound, which was first promulged by 
proclamation, and afterwards established by act of parliaihenl^ 
27 jFT. 8. c. 21. There was another order or decree made to the 
[ 644 3 same purpose, with some addition, and confirmed by act of parlia-' 
ment, 37 H. 8. c. 12. which is the act on wh)ch the appellant xKXw 
founds his demand." (b) 

«-^ '^ r 

(a) See Sttnii*^ Surrey, book ▼. dia. 1. who and Minor Canmu «f St. Paul ▼. JTettle, 3 Vm. 
cites Dr. Brian IFaiton'B MS. treatise in the & Beam. 1. it^fiv, vol. ii. ; also tii» Warden and 
Lambeth Library; also a MS. treatise by EtUvard Minor Canons. rf St. Paul t. . Morris, 9 Vea., 155. 
BirmiMer^ Eiq. infra toI. ii. Antrobus r. E. I. Contpan^, ISVcs 9. 

(b) In ad^^tion to' the gum dted, p. 635, sae iijfra vol. ii. 
the obaenrations or Lord Efdin C. in Wardai 
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H. 9 Geo. I. A.D. 17«3. Scac. ^^^^' 

Ofkes ▼. BUUnghurst. [Decree-Book, 1 0th Dec. 2 Wood 207.] ^^!^ 

To a bill by the vicar of Sunning in Berksj (inter al.) for the AttrJ!^ 
titheB of com-mills ; . the * defendant insisted, that the mills in The court 
qsesdon were ancient mills, and having been erected before the ^^ ^i]\^ 
«latnte of 9 JE. 2. ought not to be charged with the payment of any to be an- 

A*^ i dent mills, 

*™**' ..,...., if thereby 

The court declared, that the bill ought to be dismissed as to the no eridence: 
demand of the tithes of the mills, no proof having been made of the ^^^ ^„. 
payment of tithes at any time for the same ; and die bill was accord- paid tube. 
ingly dismissed as to them with costs. 



'"-i 



^ H. 9 Geo. I. A. D. 1723. Scac. 

^, , TuOy s.Kilner. [Bunb. 126.] 

)/,BiiiL by Ihe nctOT of JUdinghaMf in the coun^ palatine olLan^ Uodutt^ 
Vflifert ftur tba tithes of ley-ground formerly used as arable; but- and turf to 



ifmotf^ixnpfetied into hay-ground. . The defendant insisted upon *^ 
flBJkt'm^tbia^^WB. that the occupiers of ancient tenements within par- in Ueu of- 
J%dar yilk Of townships (expressed) within the said parish, with ^"^^^^ 
itlW^matcartBy' carriages, and horses, led and carried, and ought and bay, 
Miilmd and canry» a cart-load of peat and turf from Uherston-moss ^^q|[J|"* 
IMtrtfaB parsonagei^house, for the use of the parson and rector, his and for that 
fufSUK Of deputy, on such a day, or within die space of every two ^^^^ 
jjp^-as.tbe said parson or rector, or hb fiurmer and deputy, should alleged. 
Hgpm the 8ame» in foil discharge of all the tithe of hemp, flax, 
W4 ^iir> graving or arising on the said ancient tenements. 
/^f3Ua';«i$a8^d to be a void modus by three barons, in the absence ^^Vf^ 
<)fflQDd:diief baron Montague^ for a cart-load is too uncertain ; it creo an, 
JOff be.idrawn. by.two or six horses ; and there is no right of tur- '^J^J^ 
W|y. allegj^ in the parsonage-house, or in the defendant's ancient or custo- 

UaemmtS. ^ marypay- 

. "■"■^««j« . mentfor 

^^iAfb ti bay, hampi and flax, in the pleadings mentionedy is not good, and ought not to be esUh- 
ttiM'* S Wood's Deer. 210. 



J I , . ^. 9 Geo. I. A.D. 1728. Scac. [ 645 } 

•*. L: : V BiUe V. Hodges^ [Bunb. 125. 2 Wood 210.] 

*^' BrlL' by the rector of Wareham in the county oi Kent for tithes. Mttdus for 

Hie' defendant insists upon these modiises. viz. \$. an acre for n»*«j*-l«nd 

marsh, meadow, and pasture land, ^d, an acre for up^Iand, meadow, hay, and 

M<1 pasture^ payable at Michaelmas^ for hay and all small tithes ^^^^^^ 

w9Ani;die parish (except hops). 

I'' .Ncie. It was admitted, if the moduses had been for tithe.hay wbat »i«- 

only, or the tithe arising on the land, the 1^. had been too rank. ^^ 

Q q 3 bay. 
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1733. Baron Prke was of opinion^ these were (as laid) void moduses: 

j^^ Page and Gilbert^ barons, that they were good, and decreed aooord- 

T. ingly for the defendants, {a) 



H. 9 Geo. I. A. D. 1723. Scac. 

Llcyd v.Mackwarth. [Bonb. 126. Decree-Book. Hil. 9Geo. 

lb. 285 b.] 

TMm Biix for tithe-wood. The defendant insists, that it was timber ; 

praniMd ^^^ ^^^^^ ^^^ ^7 ^^^ ^^ ^^ above twenty years' growth. 
c»be flf By the court. — We will presume timber to be above twenty yearsT 

growth, unltss the plaintiff proves the contrary. 



20 



growtOy 
unkfli tbe 



coDtntfybe P. 9 Gco. L A.D. l?^* Scac. 

'^^' Evans y.NevOL [Bunb. 128.] 



Bill for the tithe-wood of all extra-parochial lands within the 
FJ^Vrnk. ^^^^^^^ ^^ Dean, by virtue of a grant from king Edward I. of all 
bed op and tithes issuing from assarts within the forests, of new assarts, and to 
2J^|^^ be assarted; but by the proofs it i^q>eared9 diat some of the lands 

swood^s were never grubbed up, but were always wood lands, and no titfaea 
Beer. 21a. ^^^^ p^j^ 

C 6^J By ^ court. — Assart is only audi lands as have been grubb ed 
up, and made fit for tillage; and the bill was disnuMed as to the 
lands that were never grubbed op. 



9S 



P, 9 Geo. I. A.D. 172S. Scac 

Bunedl t. Coatet. [Bunb. 129.3 

Whether BiLL by the plaintiff as lessee of the impnq[>ri4te rectory dlNar^ 

*°T ^^' manby, in the county of Lincoln^ under the dean and chapter of 



lay Lincoln^ for tithe-hay. 
ud ipfari. j^ ^^ insisted upon for the defendant, that the plaintiff (being 
doming a lay impropriator) had not set forth a sufficient tide ; and upon that 
^^^^^^ the long controverted question, whether there was any diflference 
Ibithiititte. beween a lay and spiritual person (cluming tithes) was revived* 

But it was not now determined; fer, by the court, the tithe was 

well enough set forth in the present case. 
Uodna of 1^6 defendant insisted upon 2i modus of 45. payable at Easter, in 
^'' ^fuii ^^^^ of tithe-hay, arising on his fiurm, and other lands particularly* 
hi km of set forth. 



<^»^- 



(•) It ihould teem firoai the Decree4K»k finally establiihed in the cue of Aldmy v. Bak^ 

(8 Wood's Deer. 211.) that Price, as weU as the 27th January 17S1. (2 Wood's Deer. 325*) See 

other two barons, at first held the modutet to be Pde t. Gardiner ^ nqfra 602. 

good : howerer, upon a rehearing, they adjudged (b) The debate was principally upon te wtfa*^ 

tbam to be Toid : but they were brought again ing of the word ** assart." See Bun. 18S. $aA 

bcfbre the court, in the case of Bate v. Hoidand, tlw authorities there cited. 
5th JUlff 1720^ (2 Wood's Deer. 257.) and weie 
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J%r tke couxi. — This is a ycnd modm^ because it may introduce 1 72S. 
a ^niid; for if a &rmer should tura all bis arable land into meadow, JT77~ — 
lie wofild b^ discharged of ^e nfboie 4f • ; besides, it is too uncertain, of a f^roi, 
% nol beipff ^:ert^ wbiit a fiiriji consists o£ ^ilil?.!l!^ 



asfnuidu- 
I ■ , ■ ; lent and 

M. 10 Geo. I. A- D. 1723. Scac. "'"^'•'^• 

Ikyd V. Machooorth. [Bunb. 1 S8. Decree-Book. H. 9 Geo. 

fo. 285 b. M. 10 Geo. fo. 68.] 
Bill for tithes against two. The defendants answer separately; Decree 
and there were separate examinations; one defendant made de- Sf33fe!!d- 
&ult; and there was now a decree against the other, with the ant, the 
whole costs ; and the court would not distinguish, as to the costs, i^m^ddSutt 
between die two defendants, but left Mackworth to get his contri- in a bUi 
bution from the other, as he could. But note, this, as it seems, can ^^SSftT* 
only be by bilL (a) with the 

M. 10 Geo. 1. A. D. 1723. Scac. [647] 

Lambert Y. Cummin^ [Bunb. 138.] 

Bill for tithes in the parish of Wartoriy in the county oi Lan^ Acomoum 
casUr. The defendant insists upou an exemption for his estate, ^"^^ 
eded HUdersUmef and for his right of common on YeUand Cotmnofiy estate fa 

en^Ued to 



appurtenant to die said estate, which estate was parcel of the ^ 



8am« 



{xissessions of the abbey of Cokersajidy one of the greater abbies. exemption 
^The exempdcm was proved ; but it was objected for the plainti£^ tate. sTc 
4hat the common is only a prcifU apprendre out of otlier land; and ^ ^ood 
mn exemption cannot arise for an appendancy, or an appurtenancy. 
But hf tht court; we will make no distinction between die common 
^md the estate; and decreed for the defendant. (6) 



M. 10 Geo. I. A. D. 1723. Scac. 

Beys V. Ellis. [Bunb. 1 89.] 
I9 a hUl &r tithes, a question arose^ whether diere was fraud in wfaat f«. 
,fidi|iig li^b?, on this case : the ewes were kept by the defendant in "^^^^^^^ 
tbe parish of Driffield^ in the county of Yorky (where the demand to drop 
lay), all die year until Christmas^ when 'they were ready to drop ^^JjJ^^ 
tl;^ lambs, and then were removed into the parish of Skertiy (where lent. 
# ■ . 

(0) TliSa ca^ is manrellouily mistated. Neither (6) The court declared, as it appears by tlie de- 
af the dafendanta made default; they both ap- aree4iook,ftat the defendant's estate caUedlTtbfer- 
^efUfd 9X the hearing by their counsel; and the jTonr, and the lands thereunto beloogjingy insisted on 
Mcree was, that they should eadi pay the sum by the defendant in his answer,to be discharged from 
reported to be due from him, together with the the payment of any tithes, were exempt from the 
plaintiff's costs, to be taxed by the deputy remem- payment of any manner of tithes; and that the right 
braoc^. But, admitting the facts to hare been of common upon YeUand Common was appmta- 
ti stdted in the text, the court could scarcely have nant to the said estate called HiltUrstonef and Iras 
acted, evcfei W limt case, as tiny are there stated therefore likewise exempted from the payqionf of 
to bm acted. tithes. 

Qq 4 
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there was a snifJl modus fooly fisr lambs), and there kept till 1 

"ISlT ^^ ^^^ cpnyenieiv^e of forage^ as insisted upon by the defisn 

^fe'' ^^^ ^^ I/i^hicg/were brought back to Driffield. Nate^ then 

Titeir ^'?,^cinan<f of ^the/^ro ra/4/ and qiutre^ if there had, if it cou 

l«iil»uiut « Hbc}^ed[;^{br the titb^' of Iambs must be paid where they fitll, a 

f^%«^ n&fi'diWsflbiie tUttg as Wool is. Note, the land m Skem wa 

■■v*vi.-f- , aeiBnaanrsroxini. 

"""^^ ': '^^^3*^.*^« Here is not a sufficient proof of fraudi anc 
3^, /j.,; (iKShiStf^s'biil^^^ dismissed. ' 

131 waH But p^^^ ^j Gilbert, barons, thought at first, it might be 

ij-.>i::f {Hsrtrr^a It to an issue, to try, whether fraud or not irand; 

9wn •: ^^er this bad been the usual method of the defendant's o 

«cr^i: rrL - cjfnct&bandry ; but, afterwards, they concurred with baron Pri 

K\t:^.::.: y :'■ -•■ ■■■'■■ 




in 



M. 10 Geo. I. A.D. 1723. Scac. 

« r-: ^t^ ' Ihd Bishop. QiLcmdxm and Beaumont v. NichoUs. [Bunb. 1' 

^** ■ 1 __ 

BUkfer / : Bax by the bishop oi Londoih and Beaumont, as sequest 

!!^y ^. faring the incapacity of mitid of JSiire/^, the present incum 

undsoqtttf. for tithe*wood in the parish of Birchanger in the county of J 

infflhete!^ The defendant demurs, for that it does not appear, that eitl 

P^f^ } ' the plaintiffs had BOiy tide. It was insisted upon, by the co 

^mben^i ^^"^ ^^ defendant, that (now, fsinoe the diviaion of parishes 

dinniased wbol^ right to tithe was vested in the rector, and the bishop 

nothing tb do )¥ith the right, (even since the statute of 28 H. S, 

trhioliir^el&t^ to .a vacancy,) but only to take care that the|^ 

^^^JSm^^-. sdppl^^, 'and the profits sequestered for that purpose ; ^Ji 

v^nyr^ 'f offfli^^tafhdff Was only a sequestrator, who, as it appears b; 

&?:*! " ■ • V ^' f<!rttn ijjf the j^qUestration, and by his own shewing in the biij^ 

"v "'^ ^ ^fy aiia^Ut and collector. Besides, the incumbent Barefoot s] 

^^7. •<". ''■ have been made a party ; for, possibly, at this time, he may 

^' recovered his right senses; and if he should exhibit his bill, 

cqvery now could not be pleaded in bar of his demand. . I 

Price was of opinion, that no decree could have been for the ] 

tUi^ if it had been a sequestration during a vacancy, nor can 

be in this case ; but Page and Gilbert, barons, were of opi 

. the bill had been well enpugh, if Barefoot had been a party, < 

in person, or by his committee; and the bill was dismissed 

without costs, the want of parties not being, expressly assigns 

caiise p£ d^mumir. . And . note, the worda ( ^^ and ^ for ^vecs 

cansef^/^^c.'f^ (a), ware-not in the danurrer as they should 

been. 



> ill-.' 



^«>-'ir 'tfpiff^pftid^ivUik ore 'iskui^ ^r^l^ch he is not ; it is difficult to coaceive bow>l 
■^^t|>^«!m^ Anig; <b1rrtnT^csuw;,«4t JfEJkyOiy could b«4>etM!fed in tbatic^pect hy tbeii 
jMgHK^/ be qdt eiifided to co«t^'*o It i?ceitaan of Uiese generitl words. 



CASES. 6i8 

' '- H; 10Geo.I. A.D. 17f4. Scac. ^^*' 

'" Goefe, Oerk, ▼. Jonbn and odien. [Bonb. 144. (a)] Gtdi, 

Bill by the vicar of Ej/nshamf in the conntjr of Oxfiml^ fer six ir. 
jegn dthe of herbage andfiirze of a. dote called Hambeny^ aKaa J^f^ 
MaAtny Qose^ in the pariah of %nstam. The defendants said^ Ohtla. 
dut'they did not know that the vicar was entitled to diese tithet; J^ 
*and alleged that they believed the dose was part of the posses* ufa 
aons of &e dissdved abbey of Eg/nslumy and eacempted by atat, I^Mte 

%\H.B.e.\S. vievftr 

The plaintiff made out by his proo^ that the vicar was entitled ^f^ 
to all small tithes within the parish ; that the great tithes were tiw earn 
constantly paid to the impropriator; and gave one instance within 
diirty years of a compoution with the vicar for the a^tment tithe ^hM 
ofilHadose. SSfaT 

Tlie defendants^ proof was negative, that they never knew tithe totfae 
paid for this dose; and although it was otgected, that a vicar should ^I^ub 
laive made oot a fiiller dtle to the small tidies^ yet the court fa^^*** - 
were of lyinion it was sufficient; and decreed the defendant to aiiA 



r_ a Woo* 






H. lOGeobL A. D. 1724. Scac. %f*f?. 

J iaB W hwr g v; OiOert. [Bunb. 159.3 

This was a bill brought by the impropriator, for the tithe of 
JfM^ Hbd Odkmorej in the parish of ji^brd in the county at 
dK^jfKU. Ilie defendant in his answer inmsts, that the ground^ lM»"s> 
SSnr'wliidi'the tithe is demanded, is heath and barren ground, and iSr^Snm 
^iiteqsted \t^^ 2& 5E.e. c IS. for seven years, but he ad^ CIJITImA 

JiSb W* his' ^answer, that it was wood-ground, which had been wttfaitiio 
gitib&edup; and therefore the plidntiff's counsd insisted it had ^'^!^^ 
yielded profit before^ and was not barren ground, within the mean* cis. 
ingcrf'ifae statute of 2 & 8 £. 6. 

liUs Gaine'on upon bill and answer, and it appearing from the 
defeddaiitfs own admission, that it was wood-ground grubbed iqi, 
the defendant was decreed to account (b) 



n. ip Geo^ I. A. D, 1724. Scac, 

• fioftf*. [Decree Book^ fou 119. SWoo 

(br tithes, the defendants said, that there 
parish, oalled the Parson*$ Meadam, a 



M The ■trtemwit of the c—e is cone c t ed from t. 2bty» 1 Vei. 115. uffira 8SS« Wamidk w» 

tiM BMne4»oolu 2 Wood*s Deer. 218. CWm^ 2 M. ft & 849. »^ voL S. Xetrf AIm 

S' t)n'tfaie pofait, M SSeHf^fdit T. JXeeffoooc^ v. Ai0eB« 6 TniBL 297. «|^ niL fl. jn^MHS 

u 475. m/pra 189. Anm. I ^Veeoi'. SS5. v. WKngUtyt S Fki. 4S5. h^f vol. ii. 
tupta 5€2s Gic t« Fmrth^ $upra 56S. iSKodhMff 
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1724. plaintiff and his predeeessors had, time oat of rnin^ enjoyed the 
said meadow, and also sereral beast^grasses in the said parish, 
in lien of the tithes within the said parish* 

The ooort, upon matore deliberation had thereon, declared, that 
la the moduses laid in the answer, by reason of thdr uncertainty, are 
not good; and thereupon ordered- the defendants to acooont for 
didr several tithable matters and things. 




0r 



[650 3 H. 10 Geo. I. A.D. 17«4. Dom. Prpc. 

Craykam^ y. Ti^/Ur. [^ Br. 517J 

BfAs**. The plaintiff ezhiUited his bill in the court of OLcheqoer, against 

tai««r«f. ^ defendant, stating that WiUiam Bedman of Yark^ esq. being 

mMm, seised in fee, or of some other estate of inheritance, or possessed 

f for some long term of years, or otherwise entitled in his own 

«• right, or in trust for his dnldren, WiOuan Bedman^ WaiUnson Bed-' 

te^Hope. Mm, and Alice ihe ymk ^ Riekard Jlikinson^ in and to all those the 

y^^^**t tenths and tithes <^oora, grafai, hay, and other tithes, as well great 

lif ibM; as smsll, of what nature and kind soever, with all and singular the 

ha^fZ ^^^ members, and appurtenances, yearly arising and growing 

the like within'the villages, fields, and hamlets, of Easinessee, Crook^Holme^ 

JJ*[]J^ and Sotdh-Hobne^ within the parish of Hcminghamj in the county 

nd courtsy of York^ by indenture, dated 27th Januanf 1731, made between the 

^^ .oM wyiiqm ^tdman pf tb^ pne party and the plaint^^the oAer 



themla yyt; tifayg w4 -B^yfa^W ^' "¥ 3 ^ to the fl a j fi t ifi ^ all and sJpgpUur the 
Btf,«tftr wiid tithes pf corp, gwjn, and hsy^ with ^ iinfi singular their rig^ 
[^■^ )p y pi b B>;Bf f^ fCTii rt ffi^n r fify yearly; fufd frq^i tis^e to ^i^ 
CfflPUW» flK^wi^ iffcr^ngi md reipewing witjbk the jUL^gfrn, 
^} fields wd IfBfigifits ^JSasfnie^t Croqk^fMme^ and SoutfhHolpi^^og 



immm iMt W ^y ^tlMm within ^ Rwridi fi(H9Di9^g/!^^»f£xm^ and lotpljr 
^S^l^ l^ lgffy gU JIg. to tlw di#c4yed m^iastery pf ^undirQ^l^^ in tkp #^4 
denti be- oounty ; and all other the tithes, as well gnaat i|s spu^jUf with fh^ 
^^j^to g^ /Bir^^of Jtbeb; rights nj;^ffdMsr% wd . » p yii rtep » p y ^, ^ifhat- 
iniMrit- ipl^rer nutiuie, Jkind^ pr ponditipn t^:same ivi^c^l Hfod ^H JMSf 1^ 
siftid William BedmaiCs right, titlf^ intere^ dainj^ and A^^yyyl 
whatsoever, as trustee for his said children, o^ in, or to the said 
tithes and preminKs, or vo^ part therep^ to ^ipld the same to the 
plaintiff his executors, administrators, and assigns, from the 25th 
of March preceding the date of die said ind^itiue, for twenty-one 
ywuv, vnder the yeaiiy riant of MI. : diatdy^fais lease, the plaintiff 
became fiilly and legally entided to veceive, or otherwise to have 
a satisfaction made to him for all the said tithes, growing or arising 
wji^n #11, or gsqf th^ plac^ j^foremd; (h^t the d e faid in ^t , who 
w:as owner Mid pcoupier of several lands, pasture and me^uipw,' 
"ntim JP^Sft^nsm 9J^^ xe&mA to pay ^ pLuntifl^ or to vukt 



G51 

iSm any eatiifaction^ far the mUl tithes and hetbage, arising firom 1764. 
the appellant's lands in Eastmesse afimsaid, or which grew or to« 
Dewed in the year H^U out of ornpon die said lands and gromida; 
w h sr ofuro the bill prayed, that the defendant might set fordi the 
particolar quantities and Talues of the said tidies; and that the 
plaintiflPmif^t have a satls&ction far the same^ and be otherwise 
iclicved in die premises. 

To this bill the defendant demnrredi and far the causes of de^ 

Borrer alleged, that the plaintiff had not by his Ull set forth, as he 

OQ^^t to have done, how WiUiam BiAnan^ who thereby appeared 

to be a layman, became entitled to the tithes demanded by the said 

biD, whethtf by grant, prescription, or otherwise ; or wh^ estate 

die aaUl WUUam Bediium had in die said tidies, or whether he had 

power to demise the same; or diat any estpte in the said dthes did 

or could pass from the said William Bedman to the plaintiff; far 

whidi reasons, and other d^dcts in the said bill, the defendant 

prayed die jodgement of the court, whedier he should be eompeUed 

^D nnlce any fardier or odier answer thereto^ and prayed to bedis- 

iiiissirT with costs* 

On the fiSdi ciMay 1723, diis demurrer was argued, when die 
^oort were divided in opinion ; the lord chief baron Montague^ and 
Mr. baron Gilbertf being far over-ruling it; and Mr. baron Priee 
and Mr. baron Page^ for allowing it ; whereupon, according to ditt 
conne and pracdce of die court in audi cases, die demnrrer was 
eideiedlo be over-culed, btft widiout costs i and diat the defendoat 
pet «n Ills hnswer to the said bilL 

Fsem this order the defendant Tmylor jqppesSed, and en die bb- 
half of the appellant it was insisted, diat VFUUam Beimanf under 
whose lease the respondent claimed, not being a rector, or one 
who was oitided to tithes of oommon right, die respondent ought 
toehew a dde in Bedaum ; that the appellant mi^t have an oppor- 
toUitj of inopiiring into, and satisfying himself concerning the 
tid^ aad# if he fonnd it good, diat he m^ht submit to pay titho^ 
widiool farther trouble or ezpenoe: that the pretence of tide jp 
tKUiam Bedman might be under a term of years which the lis- 
ipOkidefat did not set ferdi, nor far what time that term was to coA- 
tinoe^ and far any thing which appeared by the bill^ the term 
ought be expired; that the bill stated Bedman tp be entitled in kh 
own righti or in trust for his chndrenj and that he demised to the 
leapondait all his rijg^ tidc^ interest, daim, and4eman4 as trustor 
far hb said children; whereas it did not appeal^ what the trust wi^ 
or what his estate was, which he had as trustee; neither did it 9jp- 
pdpr, diatt Bedman^ or any under whom be clfnnged, ever recced [ 65^ ] 
the tithes of the lands in questipn. 



ri: 

^1 



6Bi CASKS. 

M8U ^ jOds tha^tAer ado it wtfugoed^- tint tkfas ki the hands of b^ 
■toymraBOW of a-dtArenttutan^ and oome UDdef anodier oon^ 

i to ra iioii fr om what they weia at oooimao jaw; for, trrthcBarcnl 

1^!^^. MatmeriofdinolnkRi* they wer4 made ad dedared, in the hands 

of Ja;puen, aa tOBponl inbtritmeea andkrf &«; «nd->iiiim pai^ 

Maxif, itiaflDaetedbj'theitaUteofSflfr.S. &7.'lliatlBy per. 

Mm ahall'have die Ilka ttmaij for the rectneriea of tidua in tem- 

pwUMeDrttrMidMSwaUedlbaiMfiirthani, initbelikomaanertaa 

they may for bods, tenemenk) and oUwrhereditamaita; and' ddiea 

have at this day all other inodenta bdonging to temporal infae- 

ritancea : that . (tw obli^ng thd statraadeBt.tD.iet foiXh his lessor's 

title iiirther than he had in gm^raldcHi^ yas bindingAim to a great 

._ clif&culty, he being no ways privy to or conusant of his lessor's right, 

tiMxf bio any otherwise than as appears from Hs covenant in the lease ; that 

d^ioAn'i ^ respondent's not setting forth the title, as required by the de- 

>. ,Lu- 9>t tnurrer, was only matter of formf and could have no influence on 

adt'u^n *^^ merits of the cause, or prejudice the appellant in his right to the 

libninan fithes, if he had such right, or to any discharge or exemption from 

* "^^^ the payment of them : that this judgment was agreeable to former 

ui bMiaiui resolutions in cases of the like' natare ; and even in those where 

wiTitnUsn gf'^ter exactness and certainty" was required, than in a bill of this 

.Qiiimi X I kind ; and therefore, it was hoped, that the appeal would be dia- 

oi .loichq . , . , 

tdiiiM f. missed with costs. 

Accordingly, afler hearing counsel on this appeal, it was ordered 
y^Ai and adjudged, that the same should be dismissed, and the order 
Jmb. voL therein complained of, affirmed ; and it was further ordered, that 
the appeQaht should pay to the respondent ^0/. for fiis c9Bta in 
T^ycyt of the said appea l \4i^^^',^^.^^ ] 

P. 10Geo.I. A.I>. 17«*." Scac " 
... flmolv. Jlfiu^rraqdotliers. XBvnb. 16L] 

M ti u tt' Biix.by ibe rector of fPitmide, in ^e county of ZrOMctu^, for 
°^^' tithe-gitass, 'ctit add made intici hay; one' defoi^dant 'insist^ that 
^ K^"^ Ul'^c^ ^ ih an ancient' mWige called ^riUV and 
%" d^"%d^gfaM' Bnas' t&eremito"&^oJi^ln^ caDfa^hin^ ux^-^^C 
-^^^z acres, two roods ibti e^jbtttttf peMf4;Hhr':,4^^ 
JlnlnwS^,' psnsh, have inunemorially paid a modus oftk'^iaJFtti'Sasii^'maa- 

i 6SS } Another de&ndant insisted upon a modus of 26^. 8(£ %tli&.^^ 
tikS'mei''&iA'Bali/'Vllmtif^ for ab^aniiledt'teiKniefit, 'c^ed 
Stym and Qarmoodt containing At HilHdrM add bftfa^-^ 

.b4»X It waa olgaoted for the plainti^ that it ^pearing by tfaj^'j^rftAciir 
' <ci y^. u'iK^diuiil Stet^'nftn^«^for%it>ft:asibidl'til^)^'tb(9«- 
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tare hay made from grass being in its natore a great tithe^ it must ITSli 
be intended that this bay-penny was for something dae; and-tht 

ancient import of the woni hay or haw, wasa hedge, orsomeamaU 

ioclosure belongmg to a house. It was also objected to this and JidAnt. 
the other motbts, that they were mioertaint and could not be sup* 
posed to have a reasanable commenoement; and, tfairdlyvWest 
lishle to fhnid ; for if all the land.waa tamed iiito meadow,, it woidd 
pay but one penny. * But,^ notwithstanding these ohjeotioiu^ bodi 
these modbsff were allowed by the court " - : ^ ■ : 



1SS=Si 



Tr. 106eo.L A.D. 17«4. Scac ' ' / ' 

Woodnoth V. Lord CiMani. [Bunb. 180.] \" . '^^ 

Ji LAY impropriator prefisrred his bill for the great tithes of ^ ^t^^' 
parish of Tlhmbaroughf in the county of JBucHiigham. The 6^ «r the dU- 
fiendant insisted, that there was a payment of 16s» icL to th^ V'^V^ MirMd ^ 
in lieu of the dthes of the cklauntry pasture^ (which were.in d»Q[iisind[^^ ^Kfwuiok 
and to prove this, produced accounts of one JEdward CkmSifj£f^ wev hT^ 
was steward to the defendants &ther, wherein there wexejpif^ii^ cbyfc aim 
tbk payment But, it was objected for the plaintifl^ ti^ i^ 2h3Ll in 

parson^s or a vicar's book (where it i^peared that pcQnDii^^ yfffifSi ^v^^"**^ 
made) were gpod evidence, yet never admitted iad^Q^d^ciTj^^ S^tapfo^ 
who has tka 6ik ^ . iwtw» !• 

^ Bpt bj/ ike cgmi (baron Price dissenting) ; ^ even olq rent^]jp& u^. . 
(where it apJMia|i payments have been made) iu^ gobd e^^^ s^ - 

Jtnddkey. ordered these, entries to be read. But np^' t>y|ba]^ 
GSB^^ 'they oiight to bt^ read, becausjp no be^r'evide^ 
fiad : ^ntt \Y EdvDard ChiapUnhvA been aliy^ theyou^ not^/^^ /' 
The payment of this fnf>fkis to the .vicar being fuDy proved, the 
court dismissed the bill, with costs. 




Tr. 10 Geo. I. A. D. 1724. Scac. , 

' PhStips V. St/mes and others ; et e contra. [Bunb. llTl.J . 
Biix by the rector of Stoke Abbots in the county^ of IMirset 
(amongst other things)Tor the tithe of furze, coppice^ and ^ 




^i^bod, milk, calves, wpol, and fruit, i^c. of gardens. ;^ sc'^-^'^ 

The defendants insist,. ^ sVdorf ^'j]; 

1. Hiat no tithe of fiurie ought to be, or ever was- paid^: unless 1^ ^^ 

it was sold. ; v\ { 



<.*^ __■.. j'". i, -■■' 



\. S« Npr any tith^ of coppice^ or ui^derwpodi if ^cattle were der 
pastured^ where the wopd grew. 

3. They insist upon a garden penny, for the produce of the 0«d«n 
garden. ^^^^^ 



• 1 ' :.' T--;: i. ■■■..■•.-:■■:■:■ ':.-." "^v w ■.' allowed. 

.4. Upon a«foc2M5 of Sd* for every cow,. and V^^or ^^^7 ^^f^t Bd.tar^ 
m hen of the tithe of muk and calves of such cow arid heifer. TTv 

4if. for ftn 
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17M. 5. That Sf. 4<L was payabUfor every soove of sheep^ shorn out 

j^l^^M^f ^ the parish, and so propoitionably for a less number thaa 

vw tireoty, cnt for a less time than a year, for the wocd and lamb of 

such sheep. 

Ncie^ The defendaots omitted in thmr answer to gpeafy the day 

^HiS^Sgtd whereupon the respective modutes were payable ; and therefore, to 

0^ mxpfiy that defect, they flihihiriHl their cross-biU to estaUish these 

wtodusetf and alleged the same to be payable at Easier. 

Upon hearing both these causes together, it was decreed by the 
court, 

1. That the defendants oug^ to account for fiurze^ coppice^ and 
underwood ; for the defence, as to these, amounts, in effect, only 
to a fum decmando. 

S. Tliat although the plaintiff in the original cause had a right 
to a decree for tithe in kind, because the defendants had omitted 
the day on which the modtaet were payable, yet now that defect 
was scqpplied by their cross^bifl^ bodi causes bdng now as but <me; 
and it would mtroduce great inconsistency in the decree if (he 
moduxi should, for that reason^ be adjudged rM in the original 
caus^ and estabUshed in the cross causey provided th^ are good 
in oiher respects* 
C 855 ] S. The garden penny was allowed. 

4. The Sd. for a cow, and ^d. for a heifer, were adjudged good ; 
though it was objected, that it was not good for the milk and calf^ 
for then it would be payable, although there was no calf; to which 
it was answered, that then the 4^2. and M. would be payable, for it 
was payable for all liie tithe a cow, ^. produces, which is only 
milk and calfl 

-5. To the 9^. 4idi for every score of Aeep shorn out of the 
parish, and so proportionably for a less number than twenty, or for 
a less time than a year, for the wool and lamb o( such sheep^ it 
was objected ; 1 • That this is too rank* 2. It is payable for wool 
and lamb, though the lambs might be fellen before the sheep 
were removed, and the tithe of lamb would be payable b^re. 
S* There is great uncertainty, because of the fractions which mi^t 
arise, when a small number were only removed. 4« It is liable to 
fraud ; for the parishioner might remove them out of the parish a 
little way only^ just before shearing time, and then bring them 
back again. 

To the above objections it was answered by the court; 1. We 
(a) cannot takj notice of this, nor enter into the consideration 
thereof. 2. It is payable at Easier^ and is a satis&ction for all the 
wool and lamb, and lamb before that time. 3. The same objection 



■I •■ 



(a) But tbe reporter aikswby not? Bunb, ITS. 
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might be made to arise from the doction^ where there was only 171M 

a small quantity of wool, and tithe in kind paid. 4. If fraud ap^ .. 

peared, as it would be taken to be, under the circumstances. put. io y» 



the objection, then the parishioners should pay tithe in kind, as ^nrfoSflrr 
well as if they had continued in the parish, to which the modus does 
not extend. 

So the defendants were decreed to account in the original CBUie ' '' 

for tithe of the ftirze and wood; but the bill was dismissed as 
to the rest, and the other meduses were established on the cross 
cause. 

But, upon a rehearing it appeared that the modus was allq;ed in Decne- 
the cross-bill to be payable at Easier^ or otherwise tohen the sheqp ^^^^f^ 
shall be scld^ which being uncertain, it was adjudged to be void by 
the whole courts and the ddendants were decreed to account fi»c 
the tithe of wool and lamb, (a) 



Tr. 10 Geo. I. A. D. 1724. Scac [656] 

Gumia/ V. Bttrt. [Bunb. 170.] 

Bill by the plaiati^ as lessee of the vicar of ThisUeworth^ for. B>^ ^ot 
tithes of peas and beans, set and sbWed in rows, drilled, hoed, ahdl peas, ^ 
hand-weeded in a garden-like manner, against the lessee of the cndowmem 
impropriator, (the dean and chapter of Windsor)^ as being a small du!%^ 
tithe. The defendant insists, that a great part of the parish is """f^ 
converted into this method of cultivation, and that this tithe was iiiimtonj ' 



nefer paid to tlie vicar, but always to the imprc^riator. ^^ 

Tlie cases of ^Stephens against f Jfor/m, and of Nicholas against Bm.9m* 
JSUaty w&^ quoted by the counsel for the plaintiff The counael ^j *^ 
Sat the ddfendflnt answered, that it did net appear in the first case, • Su^ra 
that the impropriator contested the matter, nor what the endow** i^r^L- 
Bieiit was ; and that as to the second, there was a proof of usage i58i« 
by ibe vicar for forty or fifty years receiving tithe p^as and beans^ 
where plough and spade were used ; but, where the plough only 
was used, the inqE>ropriat6r received them. 

By the court. — There being no endowment produced, nor usage 
proved id the present case, the bill must be dismissed, as to (be 
demand of peas and beans. 



M. 11 Geo. I. A. D. 1724. In Cane. ^ 

Webber v. Taylor. [Sel. Cas. in Ch.] 
Bill was brought to establish a modus^ which was laid thus, for ^^^ ^ 



(a) Hie jdaintiffs in the crost-Ml likewise decreed to account for Easier o4ftriiigs, aad'llMir 

stated that defendtot was tetitled to 2J. a head, crosft-bill to eatablish the custoimtfy payneiit was 

for loiter ofterinss horn ev«y inhabitant above dumiaiedy bat without costs on dttier itfde. 

■ikfeen yters old, wliich the defendant admitted 3 Wood 350. 
hy his answer; but tlic plaintiffs were likewise 



8A6 GASES. 

ITfi* ftffpn&at of fndi a turn of moo^ ; buty if in the hands of any 
pafBon^ to pay tithe in kindy or th^ moneyy at the election d the 




Booijr or litlM in lciad» ilL 

Lord CShaocellour* I will neter establish a modus against the 
parson without a trial at law, if he desires it (a) ; but this modus is 
deariy ill : for a modus cannot.be desultory. 



M. 11 Geo. L A.D. 1724. Scac. 

Chapman v. Barlaau [Bunb. 188.] 

Bill by the rector otltadHagey in the county of Buckingkam^ for 
tbetithe of head-lands^ of a mill and cherries. 

The defendant insbts the head-lands were only laige enough to 
torn the plough upon, and as to ihis, the bill was dismissed, {b)' 

As to the mill, no tithes thereof having erer been paid, and beii^ 
an ancient milly it was a^Qoumed, to consider wfaedier the tithe of 
a water conwnill waa a predial or personal titha (c) 

As to die Uack cherriesy the defendant innsted. they grew wild in 
Iie4gei» and waste places, and served foir fencing his grounds; but . 
die defendant was decreed to pay the tithe of these dietries. 



H. 11 Geo. I. A.D. 17^. Scac. 

Jones Y. Barrett. [Bunb.] 

lisMM Bill by the vicar of West Dean, in the county otSussex^ against 
^SUmS^ ^ defendant, who was sequestrator, for an account of the profits 
|gyt>» received during the vacancy. It was objected for the defendant, 
a^nfMi* t^ ^ bishc^ ought to have been made a par^, since the seqQea- 
fff^ *^ trator b accountable to him for what he receives by statute of 

J^^i|&, The court seemed to diink die bishop should have been a parQr; 
but by consent this cause was referred to the bishop of the diocese. 



«M. 



Sift 




H. 11 Geo.I. A.D. 17M. Scac. 

BUye w. Oixbuf. [Bunb. IM.] 

In a bill for tithes of wood by die' rector of Wkipmeed^ in the 
county oiBedfifrdj the question was, whedier btrch was esteemed 
dmber in this county, whidb went to an issue to try. (d) 

€fjy4ftiif. ac. sWoodssT. 




(«) Oe tfrii polit, M ^Afant ▼. Jtau^ 4 Pri. 
lib e^H ^A B« MtUmtm ▼. M nr tl ^, imflm ^&t of a Hni Ml tWMit ««t 
live. O^sim ▼• jBwrf, Aimr. SSO.; 7 Bf, aoai^ wm, a MBit k» §tkmQmM{ 



y.a lOS. ai dL ii|^ 14St. acftie 

JAmmt>^timm4a7. (fi It afPtsit hmm tte i wrf si f i w d 

If a* Mfll is ilMirton 1PM SI tnffaemwll, bo*, dwt te ipovdi^ «* rdinW i» • frwT 

ii— fWfsMtJJKfcwMasuHlrtli, Hw •Mbr/-MiMckml;»tfcslitMMti 




omesj aw 

** '■ " ■■' " ss;«&™Tifc,p,."cBSit.''isS'i'' '■'^ "' ■"'"' i;s* 

Bill by the rector of Harrow, in the cawty .itfiAf^Wr ^OSjSiif^dS^wl^^ 
tithe of corn, ^c The defeiidaut.insinted that he set out tb^ 



cording to the custom of the parUh. The custom he ^oftU have J,''?"''^' 
proved, was, that the dcfemlant's cart was brought hito the fic^d, im,, hk- 
and he threw niuc sheaves, into tlie cart, and left the tenth for "^'J,J"'^j 
the plaintifF. l.«viii^ ai» 

The guesfioq was, whether this custoniary method of titliing [u^'^rtL 
the com was good^ for it was insisted upon, on' Befiillf of the "w^iiC^, 
plaii^tiff, that nine sheaves ought to be set out on the ground, !in'J'5^,^ng"o5t 
the tenth lefV out, atid marked with a green bougli for the plaintiff; the tenth U 
and that they ought not to bring the cart in ths-field, aHdthroifr'' 
the nine sheaves into the cart, before the whole ten afe set out; 
for the phiintiff ought to be able to view and jtidge, whether he has' 
a fair and just part. 

•"XnJ'tKe" ieourt ^vould (jotiet thle deftnaftrit'in^tai#6|^i8 ffy-^ 
tfMa^'cM^nu Upoh Hils'^ei^f affegatl^^ 
accoiint;*^or Wey llibiiglit'Tftff ffliillfbi teh-mi|w^ 
beibre the nine are thrown into the carL (a) 

.-,{■^6 '-■^^' *'' ' • - -^ " H 
H. 11 Gba^I. A^B,\l7^ik' Scac. 
iuxm^u .Smaliet rt'MaTwma»,;et e coiiira, [Buob. ISGL^ .' .;,:/3 mmwiI 

itMS fictile rtetorbrAMctknit^ in tite Isle ^ f^Sgktt^b»ltbii^Si 
oMfXlfVt'Soi^amptbR; iaet iiw-'f^tigBt andmiall UthM of ii.'.faiiyT*" 
cMBi*aiiiMiP»ir«;H thtjdtfsaduit'frposKAlfui.- q":'.-] --^L- i««h'> 

belonged to the abbey of Quarrt that the abbot of-^iontLVAf itwMF^hM 
8«»M%i»ft#oflbeth*nM8nd&rffio^4c.>nd;aU-«he^titbH.nwlr- ^S'j^ 

by surrender, and by stat. 27 H. 8. c. 28. came to the crown; that ? WyiJ^ 
after king /fftayk^UemM^'i&e^nmfe descended to kiij^ Edward the ^^^ 
sixth, who, io the aercnUi. jvBr of bi^ Xeign^ by his letters patent 
gijBUfld «.'.litf!ia^on,pf,/^«i(a5 aad.(j/-^ngf,^,4l'^'^ fy.*ili"*.?'^ Aj>m% 
tf^lW^.pf titfi^ 4c. .j^^thp^sa^d^ manor pi.j^n*^ff^,^(^<., W^n t»W+» 
of the revemffis,^ ^%^,J?'S,4*'*^y-^l%SAi^k^^^ tt^HZ 

— , 1—: : '. — nian,^ 

WM altimauly directed Tbe decree wu, " ihat be repofiB t^ftftlty. trA iM- ^'^^l f mm \ m U 
tfaa JrfMilint do conw to an KCounC with the braixwr do lak* the ■iwiUDt, and tbu tba^coitk In. 
pUintilTfuc thr;v:>Iu.:s of []].' tiLlm of wood Sat rewnd. ^ JVwid'i J>cr. S»8. 
Iht! lliue 111 iljt bill, (tiu-tiit fur onk, nsli, and ' " *' ^*^^ * u.^X ■.« _■ j^ 

iuiiJtiUrii^ofbct-.-li,ubu»i.t"ciit>v,-flr'gro>vili), 
•ml With vix.A jrnn-ci'ilnij; fri>iri'MoDh nriglnnlly 678 
maidwi u-iii^afbtuli, 4I10M' lii.inj jints gmwlh; MO. in^ H3B. 

'u»iasioUii'lFiIiL'iora-!iU-i:u.surar.yoll.ermhi- 5J.,Mft(U.Tri- i^. . ,^'' "^^ ^ ^ '^ 
H^fMtj difficulty JiaU opppur, tia- uime shall '1^^^^ , jl i^l^ ~' ** *V 

Vol. I. U r '" 




" ''Mllifcl *-.-ltl 
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Others; and so derives the title down to Knight^ to whom the de* 
fendant was lessee for twenty-one years; and in his answer he set 
forth the clause in stat 27 H. 8. c. 28. s. 2. ^< That all persons^ 
4 c. who should have by any letters patents, any lands, Sfc. tithes, 
Sfc. belonging to any monastery, Sfc. dissolved by that statute, should 
hold the same, in like form, manner, and condition, as the abbots, 
8^0* held the same, and might have held the same, if the sdd abbies 
had not been suppressed." 

This cause was heard February 11, A. D. 1724, and the de- 
fendant carried his proof down, from the year 1289, in a regular 
method to the hands of the defendant's lessors the Knights. But 
note, all the written evidence produced mentioned the tithe only 
by '* all and all manner of tithes,'* Sfc* but in none of the instru- 
ments was mention made of a portion of tithes ; upon which the 
plaintiff founded his objection, that no title appeared in the de- 
fendant ; a portion of tithes being a thing distinct from tithes in the 
general acceptation. Note, there were never any tithes in kind 
paid. 

But the proof being so clear, the plaintiff's bill was dismissed by 
the whole court, and the party had a decree on his cross -bill to 
-enjoy his tithes pursuant to his grants, Sfc. 
Copy of A copy of an agreement between the abbot of Qjiarr and the 

between monks of Lt/ra was produced in evidence ; to which it was ob- 
rJ!Ji*?i!^^ jected for the plaintiff, that by the rules of evidence, it could not 
be read, being neither a record nor a public thing. But the de- 
fendant producing a copy of the statutes of Oxford^ that no book, 
S^. should go out of the Bodleian library ; the court gave him leave 
to read this copy of agreement in evidence, though they admitted 
it not to be within the general rules of evidence, upon the very 
particular circumstances of this case. 



QfuarrwaA 
monks of 
X,yra9 ad- 
mitted to 
be read 
upon the 
imrticular 
circum- 
stances of 
the 



though contrary to the general rules of eridence. 



Tr. llGecL A.D. 1724, Scac. 

Harrison v. Sfiarp and Hurst. [Bunb. 174.] 

A modui of Bill by the plaintiff, as vicar of Grantham^ in the count)^ of 
Lincoln^ who therein demands tithes of lands in the vill of Har* 
ronsby ; the defendants insisted on moduses, viz. that when any of 
the inclosed pastures in Harraaoby were ploughed and sown with 
com or grain of any kind, or laid for meadow and mown and 
made into hay, tithes in kind were paid to the rector; but when 
eaten and depastured with sheep or cattle, then the occupier paid 
to the vicar one shilling in the pound of the yearly rent or value 
thereof, and no more, upon some day after Michaelmas^ yearly^ in 
lieu and satis&ction of all tithes whatsoever. Per cpinianem totius 



Is. in the 
pound of 
the yearly 
rent of the 
land,Yoid. 
8.C. 
2 Wood 
224. 
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this inbdns was adjudged upon the authori^ of the case of 1724. 



uncertainty of the day. 587. 

P. 11 Geo- 1. A.D. 1724. ^ ^^^ ^ 

Johnson v. Firebrace. 
Ths deputy remembrancer reported, that the number or kinds Agistment 
of cattle agisted could not be ascertained ; but, it appearing to him be Aluei*^ 
that the lands were rented at 110/. per annum^ he had allowed to In Haw- 
the plaintiff Is. 6d. in the pound of the said rent. The court con- Joyce,' HU. 
firmed the report, which was special, and ordered payment JJ*^* "^ 

£>. 1 i. agutment tithe was decreed at the rate of 2j. in the pound of the yearly rent of the lancL' 
See Startup v. Dodderidge, tvpra 587. 



Tr. 11 Geo. I. A. D. 1724. Scac. [661 ] 

Sir Edward Elacket v. Dr. Finney. [Bunb, 176.] 

Bill suggested, that there was a modus of ^d. a score of all Injunction 
sheep going on Gayerfieldj in the parish of Byton^ in the couniy of ^^ ^^^ 
Durham^ in lieu of tithe of lamb and wool ; that the defendant to staj a 
libelled in the spiritual court for tithes in kind ; that the plaintiff tithes in 
moved for a prohibition in the court of pleas in Durham^ but per- Wnd,whe» 
mitted a consultation to go, and depended on relief in this court, ^d, a ioof» 
and prayed to have the modrn established. ^^"of^ 

The defendant, doctor Finney ^ insisted, that there was no such tithe of 
modusj but that the 4A was in lieu of the milk of the ewes, which J^ «^ 
was usual in that country. prayed to 

Now, upon motion for an injunction to the spiritual court, the ^^3l 
defendant's counsel insisted, that this was proper matter of sug- s Mod.s75. 
gestion on a prohibition ; and also the defendant had m the answer ^so. &C. 
denied the modus. 

But by the courts there being some dispute between the parties, 
whether the modus is as alleged in the bill, and as the spiritual court 
cannot try the modus, we will grant the injunction, {a) 



Tr. 11 Geo. I. A. D. 1724. Scac. 

JEgerton \. Still. [Bunb. 198.] 
It was decreed by the court in this cause, 1st, That the plain- Easter oT- 
tiff should have Easter offerings as due of common riffht, aldiouch >."ngsdue 

ijjj, ,," o'' & of common 

iie demanded them as due by custom. 2. That where there are right Odd 
above [or under] ten of calves, lambs, pigs, ^cthe tithe of the odd "^^ 

under ten calTes, lambs, &c to be tithed according to their Talues. 2 Wood's Deer. 251^ S.C 

Ca) An issue was afterwards directed on the nonsuited, and the bill w^s dismissed, with costs, 
^lodus, upon Uie trial of which the plaintiff was both at law and in equity. 2 Wood's Deer. 250. 

Rr 2 
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1 724. number above [or under] ten shall be paid according to the value ; 
* and not be carried over to the next year. 



[662] Tr. 11 Geo. I. A.D. 1724. Scac. 

La*arence \. Jones. [Bunb. 173.] 

Baaur BiLL by the vicar of Brackworth, in the county of Gloucester^ 

m^rof ^^^ tithes. It was decreed by the whole court, that Easter offerings 
cbmmon were due of common rifi:ht. at 2d. a head, unless it )iad been cus- 
are a com- tomary to pay more : that the vicar ought to have a decree ac- 
'pensation cordinffly, though there was no proof of Easter offerings ever 
tithes. having been paid, (there being a lay impropriator, who is not en- 

Not impro- titled to offerings, but he only who exercises a spiritual function). 
JJ^^p^y Butqiuere; and it was said by baron Gilbert^ that offerings were a 
compensation for personal tithes. 



titladto . 

inch offer- " ' 

^«^ M. 11 Geo. I. A. D. 1724. B. R. 

SejjeatU v. Trelawney. [MSS.] 
Where TnELAWNET^ rector of C in CommilU libelled against Serjeant 

suUfor* ^^ ^^^ ecclesiastical court for tithes. Serjeant pleaded several 

' tithes in moduses ; and thereupon moved for a prohibition, which Mr. Cruise 
'o6an|! and ^^^ ^^ defendant opposed, saying, the spiritual court have received 

> modus is the plea. 

prohibition Sed per cur. The meaning of that is, the spiritual court will 

■'*^8?» receive the plea, and thereupon give judgement against the de- 

fhewn that fendant there, that these are no good moduses. There is a great 

teen^iSow* ^^^®''^"^® between receiving a plea and allowing it. If the spi- 

•cd as well ritual court allow this plea, and the plaintiff* there confess it, they 

asreceiYca. Qygj^|. thereupon to give judgement against him, because he has not 

in his libel demanded the moduses^ but tithes in kind. But, if the 

. moduses be denied, there must be a prohibition to the spiritual court 

. in defeciu triationisy because that court cannot try it. But Cruise 

said, the plea was confessed and allowed in the spiritual court, and 

they were only going to give judgement for the payment of the 

moduses ; and desired some further time to prove this, which was 

granted till the first day of the next term. And then a prohibition 

was granted upon the plaintiff^'s motion, no one appearing for the 

defendant in prohibition. 



[ 668 ] H. 12 Geo. I. A. D. 1725. Scac. 

» 

Hanson v. Fielding. [Gilb. Eq. Rep. 225.] 

Of exemp- A BILL was brought by a lay impropriator claiming under a grant 
ci^tt" from the crown, after the dissolution of the religious houses^ for 
being par- tUhes within the parish and boundaries ofShilton and Bamade^ in 
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the county of JVaraneki the tithes of corns grain, wool, and lamb, 1 725. 
for the year 1 72S. Defendant, as to the tithe for wool and lamb, Canton 
9ays, that he is lessee of the vicar of Ansiis, and that the small v. 
tithes did not belong to the mother church, but were received by ' ^'^^^ - 
the chaplain of Anstis long before the dissolution of religious houses, eel of the 
and that after they came into the hands of the crown, they were JfrtJ^prfOT 
also enjoyed distinctly. As to the tithes of com and grain within of St. Jb4n 
the manor of Barnacle^ he says, that the lands were formerly part i^. 
of the possessions of the hospitallers of St John of Jerusalem^ and ^"*^^* ^^f« 
that his lands were discharged from the payment of tithes,, while ac. 
they continued in his own manurance and occupation; that his ^.Y^^ 
lands by virtue of some acts of parliament (27 H. 8. c. 21., SlH. 8. 
c 13., 32 H. 8. c. 24.) were vested in the crown, and were to be 
held and enjoyed by the king and his grantees, in as large and ~ t 

aix^)le manner as the late religious houses held them ; that he was 
a grantee under the crown, and consequently entitled to hold them 
discharged from tithes. 

Mr. Bunburj/f for the defendant, objected, that the lauds of the 
hospitallers of St. John of Jerusalem coming to the crown by the 
statute 32 /f. 8. c. 24. they could not claim the privilege of the 
clause of exemption, in the statute 31 U.S. c, 13., by which it is 
appointed, that all monasteries, abbies, 4*^. which before had come, 
or hereafter should come to the king by suppression, surrender, 4'<^ 
should be held and enjoyed by him, in as large and ample manner 
as tlie religious houses held them ; and whereas many of them were 
discharged from tithes, they should be held by the king and his 
grantees discharged, 4*^., and cited 2 Co. 47 a. archbbhop of Canr Supm 189. 
ierbun/s case, where it was resolved, that the clause of discharge 
should extend only to those possessions, whicli came to the king by 
thesiud act; and that it would be absurd, tliat the branch of the ^ ^ 

•act 31 //. 8. should extend to a future act of parliament, which the 
makacs of tlie said statute 3L H^ 8. without tlie spirit of prophecy, 
could not have foreknowledge of, and insisted strongly upon tlie 
case of • ComwaUis andSpurling, Cro. jac. 57. Moor 913. Degg. [ 664 ] 
436. as an express authority in point. 224. ^"^^ 

Serjeant Pengelly, for tlie defendant, made use of two ways to 
take o£f the objection ; first, that part of the land of the hospitallei^ 
of St. .J(^n oi Jerusalem, were vested in the crown by the 31 H. 8., 
and that the 32 H. 8. was only made^ because of the great compass 
of their estates (some of which were in Ireland) and to be so gene- 
ral, as to comprehend all that might be omitted in 31 //. 8., and 
then without doubt the branch of the act concerning discharge from 
tithes extends to them. But, if the court should think these lands 
passed only by the 32 H, 8. he thought, secondly, that even upon 
that statute the grantee should hold them discharged from tithes ; an4 

Rr 3 



664 CASES. 

1 725. seeing it had been resolved by some judges, that the clause of ex-* 

ffa^^j^ emption in the SI 17. 8. should not extend to latter statutes, (tfaouj^ 

V. at first that was a doubt upon the words ^^ or hereafter shaB comtT^ 

'^^' he would therefore wave tfiat, and rely upon the 31 H.B.bj whieh 

they were vested in the crown with all privil^s, 4^. Now one of 

their privileges was, that they should hold the lands discharged 

from tithes, whilst they continued in their occupation, which being 

continued to the crown by the said statute 31 //. 8. we say is a real 

discharge annexed to the land, and going along with it, and it has 

been accordingly expressly granted to us; for we have a grant 

dated the 15th December j 4 Ed. 6. of this manor of Barnacle^ <$r« 

with the very same words, as are' in the statute, viz. ^'with ,all 

privileges, 4*^." and we have enjoyed it ever since with benefit of 

luff* 1579. this exemption. And he cited T. Raym. 225. Fosset-nnd FrarMin, 

where it is said by Hale chief justice, that by reason of the word 

** privileges," they shall not pay tithes, and resolved accordingly 

by the court. 

Seijeant Cumins senior, and Mr. Ward senior, on the same ride, 
cited JDy. 227 b. pi. 60. (a), W. Jon. 182. Bridg. 32. Lot. 89. (*) 
and per Ward in TV. term, 1687, the case of Daniel^ vicar of Beng9^ 
in Hertfordshire^ and Sir John Gawer^ where, upon considering dl 
the cases, this court hdd all the lands discharged, and dismissed 
thebiU. 

Mr. Bunbury said in reply, that, in the case in Dyer^ the lands 
came to the crown by 31 H. 8., and then they were immediately 
exempt, asj Bridg. 32., Lai. 89., W.Jon. 182. As the case i^ 
pears, the court was equally divided upon the point of discharge, (c) 
As to 71 Raym. 225. it was a very short report, and it does not ap- 
pear upon what reasons the court went. The great stress is laid 
C 665 ] upon the word " privileges" in the statute Si H.S. and if that of 
itself had been sufficient, for what reason did they insert a particular 
clause of exemption from tithes ? He insisted upon the- case of 
Convmallis and Spurlingj which being determined upon a special 
verdict, the book also taking notice, that the like judgement was 
given upon a demurrer, is of great authority. 

Gilbert chief baron. Those privileges were granted to this ecde- 
siastical corporation by bulls from the pope ; but these discharges, 
for want of a special clause to continue them, were extinguished, in 
as many of them as were dissolved by the 2? H. 8., but that cramp- 
ing the king in his alienation, in 31 /f. 8., they put in a clause to 
continue to the crown the privileges that were in them as spedal 
corporations. Now the question is, whether the word " privilqj©/* 

'^— - 1- - fri ^1 .1 - - - ■ 1 -■_■-■ -.1 

(a) Stathome'z case, supra 132. (c) This assertion is incorrect; see the 

{hS WkUUm ▼• Weamif io which case the two tvpra 410. 
preceding references relate, ni/>m 410.; and see 
ComwaUii ▼. Spuriing, supra 224. n. 
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m 31 H. 8. has the smallest intent to carry all other privileges to 1126. 

the crown. If the point had not been resolved, we should not *]^~J^ 

have disputed it t. 

NiOa. It was no further settled, for when the phdntiff went into •^'*'*^* 

his proof of the grants of the tithes of these Jands, they appeared to ^^^^*j 
be grants of different possessions, therefore his bill was dism^usedf 
in that he fiuled in making out his title. 



R 12 Geo. I. A. D. 1726. Scac. 

CoUman v. Barker. [Gilb. Eq. Rep. 231.] 

The plaintiff by his bill demanded tithes for the depasturing of Tithes for 
Aeep on turnips, remaining on the ground unsevered. depasturing 

The ddendant said the sheep paid tithes of wool, and that tithes turnips, 4^'. 
ought not to be paid twice. 

It appeared, that after shearing-time the defendant fisd his sheep 
with turnips, whereby they were bettered 5s. a sheep ; that they 
went about five months on the turnips, and then were sold to the 
butcher; and the defendant brought in a like quantity of new sheep 
before shearing-time came again, so that the plaintiff always had 
tithe of wool of the full number. 

Pengelfy for the plaintiff said, that this improvement of the sheep 
by the turnips, was a new increase, and that consequently tithes 
ought to be paid for the improvement and increase ; and if the 
turnips had been severed, there had been no doubt but tithes had 
been due. He cited three cases which he relied on. 

First, The case of Nicholas and Hooper^ 1 Bol. Abr. Dism. 462. [ 666 } 
jL 7. where it is adjudged, that if a man pays tithe-lamb at Marks' 
tide, and afterwards at Michaelmas shears the residue of the lambs, 
viz, the other nine, he shall pay tithe-wool, although he had before 
paid tithe of the lambs ; for, says the book, it is a new increase. 

Secondly, The second case which he quoted was Eastnumd against Supra 558. 
Samfys a demand for tithe-herbage of oxen, which were depastured 
to be fatted. 

The defendant insisted, that these oxen had been used for the 
plough^ and so were exempted; that their labour improved the 
parson's tithes, and so to pay tithe for their agistment would be 
double tithing : but tlie court of exchequer decreed, and it was 
affirmed in the house of lords, that tithe-herbage was due for the 
time they were taken from the plough, they being then no other- 
wise beneficial to the parson in tithes. 

Thirdly, The case most relied on was a decree in this court, !^^**^'* 
Hill. 1 W.4^M. Dummer and Wingfield^ which was a demand of 
^the for pasturage of sheep, from tlie time of shearing till they 
were sold. The defendant insisted that by the sheep's depasturing 

Rr 4r 
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oa the land it was Improved, and the plaintiff's tithes bettereil 
thereby ; but the court decreed an account, and said, that this was 
no bar to the plaintiff's demand ; and this decree, upon rehearing, 
was affirmed. 

Ward and Btmbtny for the defendant, argued, that if this demand 
prevailed, it would be double tithing, which was contrary to the 
whole tenor of the law, and cited many cases for that purpose. 
But the court agreed, that it was a new increase ; that they could 
not distinguish it from the case of Dummer and Wingj^ld ; that 
the distinctions laid down in the case of Eastmond and Sandys were 
good, and decreed, that the defendant should go to an account. 
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P. 12 Geo. I. A. D. 1726. Scac. 

Ctdhbert v. fVeshcood and others. [Gilb. £q. Rep. 230.] 

Bill (a) against land-owners to establish a right of 40/. per arm. 
and in lieu of tithes ; which by a decree in time of Car. 1. was to 
be paid out of particular lands (which were formerly part of the 
forest of Braden) to the vicar of Cricklade in Wiltshire. 

'Two objections were taken for want of parties. First, that 
these land-owners were tenants to the crown, of lands lying 
C 607 3 within the bounds of the forest (which formerly paid no tithes), and 
that so the attorney-general ought to have been made a party. 

Answer. It does not appear by tlie bill that they are lessees 
under the crown, and the defendants have not insisted upon it in 
their answers, and so that is out of the case. 

Second objection. It is not sufficient to make the land-ownerd 
only, but they should have made the occupiers, parties to the bill ; 
for a decree against the land-owners could not affect them. 

Answered by Bunbury^ That it would be endless to make all the 
occupiers parties, and if that was necessary to be done, the plaintiff 
could never come at his right ; for there were great numbers of 
them, and any single one dying, would put the plaintiff to his bill 
of revivor, and cited the case of Brisco against the undertakers of 
the land bank, before lord-keeper Wright^ wl)o said he would not 
oblige them to bring all before the court, since the right might be 
determined by having a view; which the court thought reasonable. 

The Court. Though we can decree only against the land- 
owners who are before the court, yet that will affect the lands ; the 
40/. a year ought to be apportioned among the owners, and the 
original decree may be carried against the occupiers' land. 

Decree a commission should go to inquire into and ascertain the 
value of the lands, the owner and occupiers' names, and what pro- 
portion of the 401. per arm. each tenement ought to pay. 
^■■^— ^^— ^i^— ^■™~— ^■■^— ^■'— ^— ^^~^^~—»— — — — — — — ^■»-^— ^■^■^■^— 1^^— ^i^—^— — j—i> 

(a) By Uie ticar of Cricklade St. Sampsmt "S Wood 280. 
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[It was ordered by the court, as it appears by the decree-book, X7^* 
that a special commission should issue into the country, under the ciuhbert 
seal of this court, directed to such commissioners as the deputy ^^ 
remembrancer should appoint, to inquire who were the several mndotkerg. 
fiuiners and occupiers of such part of the said inclosed lands, for- 
merly part of the Forest ofBrm/don^ which lie within theparish of 
Crieklade Si- Sampsofij in the county of fViltSj and particularly what 
part of such lands each farmer or occupier severally held or enjoy- 
^, and of what yearly values the respective lands so held by them 
severally were ; the said deputy remembrancer to appoint the time 
and place of executing such commission; and the costs to be 
reserved. 

In pursuance of the said decree, and the deputy's certificate, a 
special commission issued, and the commissioners returned their 
certificate^ and certified the different lands, and the respective ^ . 

shares and values liable to the payment of the said 4*0/. per annum^- 
Bs set forth in the said certificate. 

Upon reading the said decree, order, and certificate, and the [ 553 ] 
several depositions taken by virtue of the said commission, and 
^pon debate of the matter, it was ordered by the court, that it 
-should be referred to the deputy remembrancer to ascertain what 
part and proportion of the 40/. per annum, due to the plaintiff from 
ithe defendants, each defendant ought to pay, according to the 
number of acres in his occupation ; and what was due from each 
defendant to the plaintiff for die arrears of the said 40/. per tmnum^ 
according to the like proportion. The costs to be reserved. 

In pursuance of the said decree, the deputy remembrancer made 
his report therein, dated the 12th of Jtdy 1728 ; and, on the 18th 
oijuhf 1728, upon hearing counsel on both sides, and reading the 
decree and report ; the court ordered the report to be confirnled, 
and the several defendants to pay to the plaintiff the several sums 
reported due to him, and all the defendants, except the Westwoodsy 
to pay to the plaintiff his costs of this suit, to be taxed, but the 
saM plaintiff was to have no costs against the defendant Westmood; 
and that the several defendants should for the future pay to the 
plaintiff 40/. per annum^ according to the proportions in the said 
report mentioned.] 



P. 12 Geo. L A.D. I726. Scac. 

Quilter v. Mussendine. [Gilb. Eq. Rep. 228. •] 
A BILL was for a discovery of tithes by the lessee of a parsoU. Non-resi- 

dence 

* The editor has allowed this case to stand, as general point by the operation of stat. 57 Geo, S. 
U liivolTeB in the debate a question of jtleading at c.d9. s. 1. 
*9iUhes¥ It>has olbrrwiae bHKome obfolete as to itf 
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1 72d. The defendaat pleads 1 3 iSS^ c 20. agidnst non-residenoe in bar* 
qinriiTr '^^'^ fo'' the plaintiff, objected to the plea. 

First, That it was bad in substance, for that it did not shew, that 
he was not of necessity, or justifiably absent, (barely saying he was 

^ voluntarily absent not being sufficient}) as be might have done^ 

bar to a"' according to Butler and GodalPs case. 6 Co. 21 b. 
^^ Secondly, Thie time of absence the statute requires to avoid the 

lease is eighty days and more, which ought to appear to be a con«> 
tinual absence for eighty days altogether, and at one time* 1 But' 
sirodey 3. Shepard v. TownsHe^ Moore, 436. 

Thirdly, Though the plea should be thought good in substance, 
yet it could be no bar to the discovery, though it might as to the 
rehef. To prove which he mentioned the case of* a modus pleaded 
in bar to a bill for tithes, in which case it was held, that although 
[ 669 ] the plea was good as to the relief, yet it was no bar as to the dis- 
' covery ; but that the defendant must answer, and shew the, quantity, 
quality, and value of the tithes ; and the reason upon which that 
has been so resolved is, because if the defendant's plea in bar 
should prove to be &lse^ the plaintiff then is to have a discovery 
firom the defendant upon oath, and they will not let him run the 
hazard of losing such discovery, which he might do if the defendant 
should die in the mean time ; and that in Hilary term last, the 
court would not allow a plea of the statute of limitation to be |i 
good bar to a bill for tithes. 

Fourthly, Edlin objected that they had set out the year wrong 
in the plea, and that it did not appear, that be was absent above 
dghty days in any one year, taking the year to commence accord- 
ing to the computation of sera upon the 25th March, as he insisted 
it might 

Bunbwy and Bootte for the defendant, to what had been said, 
gave the following answer : 

As to the first objection, that if he had any good excuse for his 
absence, it being a thing lying entirely within his own cognizance 
they need not take notice of it, but he must shew it in his rq>lic»- 
tion ; and the whole court held the same. 

Secondly, The construction they contend for would entirely de- 
feat the statute, for at that rate he need only be there five days in 
the whole year. As to the opinion in Bulstrode, it is only that of 
two judges obiter ; and as to Moore, 436. the insimul acpariter are 
in the special verdict, but no notice taken of it, that it was necessary 
they should be in. 

Thirdly, They distinguished this from a plea o(sl modus, for that 
admits the plaintiff's title to the tithes, but only avoids the payment 
of them in kind ; for that by custom he was to have S9methii^ else 
in lieu of them : in that case the demand is allowed to be just; 



CASES. 6fl» 

and the only question is^ in what manner that demand is to be 1786. 
satisfied? But the plea in the present case denies and defeats all ^^^^^^^ 
the plaintiff's right and title to the tithes and to any manner of ^^1^ 
satisfaction for them. The plea of the statute of limitatifm was 
also very diflerent firom this, for that statute could not be extended 
to a demand for tithes* 

Fourthly, That the year was to be 365 days, without reckoning 
it from the 25th March; and they insisted upon the case of Ethe* 
ridge and MiUs (a) in this court, being in point. 

Gilbert chief baron. The case oi Etheridge and MiUs cannot be C ^^^ 3 
distinguished from this. 

Secondly, The case oi Btdstrode is not law ; for that would defeat 
the statute causa qua supra. 

Thirdly, That this was a good plea in bar, both as to the dis- 
covery and relief. As to the case of pleading a modus^ that allows 
the [daintiff's title, and so that is pleading against what you allowed 
before. 

The reason why the statute of limitations was not allowed to be 
pleaded in bar to a bill for tithes was, that tithes were not of the 
nature of those demands that are intended to be barred by ^ the 
statute ; besides, that plea allows the tide. Years shall not refer to 
the asra, but must be intended a solar year of 365 days. 

Price baron agreed the year shall be 365 days, and the absence 
any 80 days within that compass. 

' As to the second objection, how inconYenient it might be to 
allow such a plea a good bar as to the discovery, for that supposing 
the jAcBL to be false, if the defendant should die, the plaintiff might 
lose the benefit of a discovery, the answer was very plain ; for the 
defendant having here shewed that the plaintiff has no title to the 
tithes themselves, he in consequence can have no title to a discoveiy 
conc^ning them. 

Page baron. The plea of a modus is an acknowledgement of the 
title of the plaintifi^ and is in part a discovery itself; for it sets oilt 
he is to pay so much for com, so much for pigs, ^c. and then it is 
nothing strange he should be compelled to go on a littie farther, 
and shew the quantity and number of his corn, pigs, 4*^. 

He took the distinction to be between a plea acknowledging the 
tide, and one that absolutely denies it. If a bill be brought by an 
heir, claiming by descent against another, suggesting some fraud, 
and praying a discovery, there, if the defendant pleads he is a pur- 
chaser for a valuable consideration, such plea, which goes to the 
plaintiff's titie, is always good, both as to relief and discovery. So, 

in case of a bill for an account against one as bailiff, suggesting 

' 

(a) Boa, 210. 
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1786* fraud, if the defendant pleads, that at such a time be did account,. 
HuiHer ^ T^oed not go on and set out an account. And be also agreed as 
^' to the computation of the year* 

Hale baron. That the plea is a good bar to the discovery, and. 
that the case of a modus bad been rightly distinguished from this. 
[ 671 ] As to the statute of limitations, he thought it might have been 
pleaded in bar to the discovery, if it could have been pleaded at all, 
which it could not; for that specialties are not barred by the statute, 
and tithes are of a higher nature. 

And he farther said, that no construction would be too liberal to 
make parsons reside, and take care of their parishes. ^ 



(a) Tr. 12 Geo. I. A.D. 1726. 

Xiouge V. Clarke. [Seij. HilFs MSS. voKxxii. p. 91. From 

Mr. Cox^s MSS.] ^ 

Ti» tithes Bill for tithes. The defendant insisted that the plaintiff as rector 
•cm of • ^ entitled to the hay of three acres of a meadow, as a real com- 
™^|^ >* position in lieu of tithes of a park, and the demesnes of a manor 
compodtioii which were near five hundred acres. 

I?^-^^ In arguing for the plaintiff, it was admitted that real composi- 

ofapoik tions are' the true discharge for tithes {a\ yet this is not a good 

demm of discharge, because the recompence is so very small, and though, 

a manor as to pecuniary modusesy the smallness of them makes them the 

of^l^riy better, because supposed to be more ancient, (in respect of the 

JKX) acret. great value of money formerly,) yet this case is to be distinguished, 

fot there can be no foundation to suppose there could be such 

agreement as to take three acres in discharge of five hundred, and 

cited a case of Mason v. HoUon^ Tr. 1 709. where a real composition 

of five acres for tithes of one thousand five hundred was adjudged void, 

because it was impossible there should be any such agreement. 

PricCy B. As to the value it does not differ this case, for it is 
no ingredient in a composition whether the value be great or 
small ; before the council of Laterauy the whole was in the posses- 
sion of the lord, and the composition supposes that this by agree- 
ment was allotted to the parson for his tithes. If there had been 
a cross-bill we must have established it. 

Pc^e^ B. It is as strange to say, thata composition is too little 
as to say that a modiis of money is so ; all these demesnes might 
have be^ uncultivated and worth little at the time of the compo- 
sition made. The case of Mason v. HoUon, was for all the meadow 
of the same value, but here it is for the demesnes, which might be 
common fields, 
r Bill dismissed with costs. 

r(a) 2 Intt. 490. 
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Tr. 12 Geo. I. A.D. 1726. ^?^^- 

Unfnell v. AcUand. [Serj. HilVs MSS- vol. xxii. p. 91. From ^^^y^ai 

Mr. Carer's MSS.] JctUuuL 

On a bill for tithes, the defendant insisted on a modus of 2d. 2d. per 
per hogshead of cyder in lieu of' the tithe apples that made that ^^^i^ 
cyder, and also on 2d. per hoard for all apples had and kq3t by kept bj 
erery occupier, tenant of an orchard within the parish, which pter»good 
moduses were found on an issue and now established per cur. modut, 
though objected that 2d. per hoard was uncertain, for that is not 
a certain quantity; but 

Per Price and Page^ B. The word is known in the country, and 
was well understood by the jury. It may be compared to a smoke 
penny which is in lieu of all the wood burnt in the house, so a 
hoard of apples is all the apples the occupier keeps in his house for 
bis own use that year, and mentioned a case of Bjcnsie v. Bishop of 
Exeier, HiL 1719. (a), where such a modus was established. But 
Hale^ B. seemed to think it unreasonable, for one man may have 
all the tenements (orchards) in the parish and pay but one modus. 



Tr. 12 Geo. I. A. D. I726. Scac. 

Someroille v. Wise. [Decree-Book, 5th July. 2 Wood 263.] 
Bill by the vicar of Adderbun/j in Oxfordshire^ for the tithes A cuitom 
{inter aL) of hay, and of milk. The defendants, as to the tithes of ^'^^^'^ 
hay in certain meadows, called Lott Meadows^ insisted on a modus nun'ssmth, 
of 2<2. a mower or man's math, and so in proportion for any other titheJiaj, 
quantity of meadow, in lieu of all tithes thereof, payable at Michael^ ^ l>^ 
mas. And with respect to the milk, they said, that the vicars 
had immemorially taken every tenth meal, or morning and night's 
loiU^ from all milch cows in the parish, from their first going 
upon the common^ which happened usually on the Sd of Men/f for 
ten tithe meals or turns of morning's and night's milk, in lieu of 
all tithe milk. The court declaimed both customs to be void, and 
decreed the defendants to account. 



Tr. 12 Geo. I. A.D. 1 7 26. Scac. 

Thompson v. Holt. [Decree-Book, 23d June. 2 Wood 269.] 

The rector of Loughton^ in the county of Bticksj claimed the T®*.***^ ^ 

tithes of garden stuff, apples, pears, pigeons, cows, milk, lambs, gardenia 

sheep, wool, faggots, furze, calves, and the loppings of oak, ash, ^pp^^ 

and elm. pigeom, 

cows, lambs, sbeqp, wool, fud, oUtcs, and wood. 

The defendant Holt, said, that he held an ancient garden in the Thede. 
said parish; but that no tithe in kind was. due. to. the rector for the ^y.^^ 

II for all 

<a) Bunb. 57. • '^g****** 
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1786. fruit thereof; forthat» time out of mind, gardens in the said parish 

y^^^ ^^^ had paid, and ought to pay, to the rectors of the said parish, at 

T.^ Easter yearly, one penny, called a garden penny, in lieu of alt 
garden stuff or fruit (except apples and pears) yearly arising in such 

•04 fruit, gardens ; and be tendered the same, with his proportionable costs. 

^p^2 1 ^^ ^^ admitted, that he had several dozen of [ngeons ; but denied 

•PplMaiid that he had sold any; and insisted, that no tithes were due for 

j^^|?»* them. He also admitted that he had sereral cows, which he had 

pennj it * kept Sometimes upon his inclosures, and sometimes in the conmion- 

^^1^ fields belonging to the said parish ; and insisted, that he was not 

tbatnotiaie accountable to the plaintiff for the tithe of such milk as was milked 

ii due tor bom the cows while they were depastured upon the common-fields ; 

tw thero ^^^ ^^^ ^^™® ^^^ ®^ mind, there had been due and payable to the 

is m modui rector of the said parish for the time bein^ at Christmas yearly^ 

€f s^ ftr gjj. gygyy jjg^ milch cow, 2d. and for every old milch cow, l^rf. 



mOdi cow, depastured on the common-fields, which he, by his answer, ten- 
fyf J^ dered accordingly, as also a tenth part of the value of the milk 



oldmilch milked fi*om his cows while depastured on his inclosures, with his 

Hm com- piroportionable costs. He also set fprth that he had two lambs, and 

moo BMb, tendered the plaintiff a halfpenny a-piece for them. He also stated, 

tiie tUto that in April 1 72S, he had brought into the parish several sheep that 



^ had been wintered in other counties, and were by him shorn in the 

n^ibrA P&rish in that year; but he insisted, that he was not accountable 

Imb; ibr the tithe wool of them ; for that, time out of mind, there had 

ffff* '^ ^^^^ ^"^ ^^^ payable, at Christmas yearly, ScL a score, and so 

diecp win. proportionably for a greater or less number which were so brought 

^p^^ into the parish, and not wintered there, in full satisfaction of the 

ridiM, in tithe wool of such sheep so brought in. He also said, that in the 

'"'*■ ^ said year he had caused several hundreds of furze fagots to be cut 



Id. ibr all ^V^^ Loughton Ccmmon ; that some thereof were sold, and the rest 

Sre-wood bumt in his fiutaiiy ; and that there bad been due and payaMe^ sC 

2J,,^S|^ Easter yeariy, to the rector of the said parish, one penny, called a 

CbfiwMw, smoke penny, in lieu of all wood, furze, and fuel, bumt and spent 

In 1I10 in the house of every inhabitant within the said parish ; and he 



tendered the same by his answer, with his proportionable costs. He 

also said, that the said parish of hmighton lay within the hundred of 
^ no Neooport Pagnell ; and that no tithe for wood of hedges, hedge- 
'fewood T^^h bushes, willows, and furze, which were either .sold, or used 
cutintiie for firing, were ever paid within the said hundred ;, that he had 
Newport lopped from oak, ash, and elm trees, of above twenty years' growth, 
Pagndii several hundred of faggots ; had sold some, and spent the rest in 

his bmily ; and insisted, that no tithe was due for the same, or any 

. thing in lieu thereof He also set forth an account of his calves, 

rmodMof ^nd the price for which he had sold them; and stated, that two 

limyZif thereof were weaned for the pail; and he insisted, that a modus of 

lid. a calf for each calf weaned for the purpose aforesaid was due 
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to the rector in lieu of the tithe of such calves, which he also ten- 1726* 
dered to the plaintifi. Tkompton, 

The other defendants, by their answers, also insisted upon the ▼• 
said momses. 

The court ordered the defendants to account for tithe milk in ^^^^ 
lund during the time the defendants' cows were kq)t on their in- from cowt 
doted grounds and pasture lands ; for the tithes of their wood and f^Jj^JI^ 
ibrEe (except for the loppings and toppings of timber trees above and of 
twenty years growth, or burnt in their houses, or used in fencmg) ; ^SIl*^"*' 
fiv the tithes of apples and pears, lambs, Easter offerings, pigeons pigeom, 
sold, and such dry cows as were altogether unprofitable, and ^^.^^ 
through which no tithe did otherwise accrue to the rector of the creed, 
parish ; but as to the other matters, they were ordered to account, 
according to the moduses set forth in the answers* 



Tr. 12 Geo. I. A. D. 17«6. 

Bemey v. Cftambers. [Decree-Book, fo. 480.] 
The bill stated, that the plaintiff sent a cart and horses to fetch The tit 
away the tithe of wheat; that the cart being loaded and goiug out a right to 
of the field the defendant locked up the gate, and would not suffer ^"^^^^ 
it to be drawn out, but at length permitted the horses to go out, but though ' 
stopped the cart, and that on the third day after, the plaintiff was ^•™"«« 
obliged to take away the same by replevin, whereby he suffered the dover 
great damages, and brought his bill for the value of the tithes, ^'u^^*'^ 
The defendant, by his answer, confessed, that he on the Saturday 
stopped the cart and horses as they were carrying away the tithes, 
and locked up the gate, they being trespassers and damage-feasant, 
because the cart wheels were shod with iron, which, as he was ad- 
visedy ought not to be, because such wheels cut the soil and much 
spoiled the clover sown among the com, but he permitted the 
horses to be taken away immediately : that being told he could not 
justify the detaining of the cart, he on Monday morning early sent 
notice to tithe-gatherers that they might take away the cart, 
and tendered 5s. for damages for stopping it, but the plaintiff 
Would not take it away tiU Tuesday ^ when he brought a replevin : 
that he had since offered to pay the charges of the replevin. The 
court ordered the deputy remembrancer to inquire into the damages 
Bostained by the plaintiff by the defendant's stopping his cart and 
horses, (a) 

(a) On the puion's right to fetch end cerry Mountford ▼. iSSdZey, S Bulstr. Sf0. Ji^pm 4ai. 
W$ hb tithe, lee HdUeu ▼. Bai$ey, supra 468. Boaworth ▼. LimMck, ififra llOl. 1109, 
OMw.AOy, S Boe.&Palf. N. R. 466. m/hi, ▼d.ii 
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1727. 

'- P. 13 Geo. I. A. D. 179?. Scac. 

. Mar tun 

V. Marston v. CUypde and others. 

and others. BiLL by a lay impropriator for tithes for about twenty-tour 
Hie statute years. 

^^" The defendant, as to such part of the bill as prays discovery 

21 J«c. 1. and relief, for any time before six years next before the filing 
pleKlable to ^® ^^^9 or serving the subpanoy pleads the statute of limitations, 
'•^^<* and that he did not promise to make any satis&ction for any tith« 

before the said six years. 

This plea was now argued, and over-ruled by the whole court; 

for the defendant, as to the tithes, is in nature of a receiver <Mr 

bailiff for the plaintiff, in which case the statute of limitation does 

not operate, (a) 

Tr. 13 Geo. I. A. D. 1727- Scac. 

QuiUer v. Lomides. [Bunb. 211.] 
ncftoffcr. Defendant pleads that he preferred his bill in the court of 
^^^[^ chancery to establish the modusj Sfc. that issues were directed and 
ber of de- found for the modusesy and decreed thereupon to be established, 
iiii,^ ^ and pleads the same verdict and decree in bar of the plaintiff's now 
allowed. demand ; and the plea was allowed by the whole court. 

Bokcnbam '^ ^ 

▼.Bent- =====^=^^= 

S^ "^ H. 1 Geo. II. A. D. 1727-8. Scac. 

Bemetf v. Chambers. [Bunb. 248.] 
Antwcr Leave was given to amend an answer to a tithe bill, wherein 

^^'^^antii^ ^® defendant had sworn, that such a close contained nine acres, 
*"**'^ by making it seventeen, though issue was joined, and a com- 
acrci, after ii^ission had issued (which the reporter never knew done before) ; 
^»« J«n- but it was upon the defendant's paying all the costs since the answer, 
payment of swearing the answer over again, and taking out a new commission 
"**^.'®" at his own expence. (b) 

sweanng * ^ ' 

answer, and taking out a new commission, at party's own expence, but very unusual. 



M. 1 Geo. II. A. D. 1728. B. R. 

[675] Fletcher X. Wilkinson. [MSS.] 

Court will Serjeant Comyns moved for a prohibition to the spiritual court 

^roiubition ^ ^^^ ^ ^"'^ there for tithes in kind of wool ; suggesting a cus- 

. where the tom for paying the tenth pound of wool, and not the tenth fleece, 

. Minmrtfed *^ demanded by the libel in the spiritual court 

(a) See stat. 53 Geo. 3. c. 127. s.5. day of p^rmcnt of a modia, althou^ issue was 

{Jb) But in a subsequent case of Mr. Wortley not joined, and the day set right in a otMS-bill. 

HvnXagM ▼• , the court refused to let the Id, ibid. As to amendment of answers, vide 

defendant amend his answer, by only altering the 1 JBac. Abr. 170-1, 5th edit. 
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Per cur. This is no modus, but only a difierent way of paying 1 726. 
tithes in kind. And where the custom suggested appears to be ^ ^ 



void, unreasonable, or insufficient, the court will not grant a pro- void or 

unre 
mble. 



bibition. And the motion was denied. unreason- 



H. 2 Geo. 11. A. D. 1728.9. Scac. 

Stone V. Rideout and others. [Bunb. 262.] 

Bill brought by a lay impropriator for tithe-hay in the parish of ?^®.****!^ 
framfield in the county of Sussex, who derives title under a grant paid fori so 
of 3 Jac. 1. which expressly grants the tithes of hay. foTSem b 

To this bill the vicar was made a party, and the plaintiff had no impropria- 
proof that he, or those under whom he claimed, ever had received ^!^"^^f ' * 
tithe hay. The defendants (parishioners) insisted he was only en- jne. 1. 
titled to com and grain, and that the vicar was entitled to tithe- '^"*'"*«*^*^- 
bay ; though there was no evidence that tithe-hay had ever been 
paid either to the impropriator or vicar, but the farms of the de- 
fendants were under ancient moduses or customary payments ; and 
the defendants insisted, that the hay was covered under the moduses ; 
and to corroborate this gave several instances of payments of mo- 
^«ses to the vicar by several parishioners, who had nothing but 
ineadow ground, and, Consequently, could pay only for the tithe 
of hay. 

This cause was this day heard, and though there was no proof 
of payment of tithe-hay in kind to the vicar, but only presumed to 
he so by the moduses ; yet, since there was no instance of the im- 
propriator's having received tithe of hay for one hundred and* 
twenty years since the grant of Jac. 1. the bill was dismissed by 
the whole court. 



Tr.2&3Geo.IL A. D. 1729. In Chan. [676] 

Carleion v. Brightwell [2 P. Wms. 462.] 

In a bill for tithes in kind, the defendant insisted upon several A f^' 
mduses, one of which was, that the inhabitants of such a tenement, ^om, for 
with the lands usually enioved therewith, had been accustomed to »*•« inhabit- 

1 .i^.i . K antsofsudi 

pay such a modus for tithe-com. {a) a tenement. 

>Qd the lands Uierewith luually enjoyedy Toid in the opinion of his honour the master of the rolls for 
ttocertaioty, in regard the tenements may be uninhabited, and the lands afterwards Hhifted, and let 
with oilMr fiuina. 

Court. This is quite uncertain; the house may fall down, or 

(a) By the registrar's book no such modus for <' houses above the same lane or on the south side 

*itbt-com appears to have been in question in the <' thereof, with the lands usually occupied there 

<«use; but the defendants, by thdr answer, in- « with, have time out of mind \yM^d, yearly for 

"isted that " aU occupiers of farmhouses below or •* each cow," in lieu of tithe of milk in kind. Hi^ 

'* on the north side A a lane called Burfidd Lane, honour declared this modus to be unceifaiii, and 

** with the lands iaua% occupied therewith, have directed an account. Reg. Lib. A. 17!37. fol. 

« time out of mind paid Sd. at Michaelmas in each 417. 2 Cox*s P. Wms. 
" ytM* for each cow, and aU occupiers of faip- 

Vol. I. ' S s 
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1729. be uninhabited) and then no modus will be payable. Also nothing 
"T^ can be more uncertain, than lands usually enjoyed with the tene- 
V. ment, since the lands let with a fami-house may probably be often 
?!*'«*• shifted. 

titiMbley 2. Tithes being demanded of turkies, it was objected that in 

**"* "^'d^oT ^^ ^^^9 {Hugtan V. Prince^) it was said, that turkies were things 
eggs, then fercs naturcB^ and not tithable any more than partridges, and that 
^^to-** turkies were not brought hither fix)m beyond sea before queen 
chickens. Elizabeth's time. 

^^^*'^**' Court I cannot see, but that turkies are birds as tame as hens 
or other poultry, and therefore must pay tithes. It is true, if 
tithes be once paid of eggs, there can be no demand made a second 
time in respect of the chickens hatched afterwards. 

3. There was another demand made by the bill of the tithe of 
• Supra ^^^^ mills, and it was insisted that every tenth toll dish was due. 
596. 1 Show. Rep. 281. Gumble v. Falkingkamj Carth. 215. 

^?f ,*^ . But it was replied, that this matter was determined in the case 

tithableybut . . «• 

they are to of * Ckamberlatfie against NewlCy in the house of Lords, upon an 
pay only appeal from a decree of the court of exchequer, where the bill was 

a personal ^^ iri n t * • . 

tithe of the brought for the tithe of a malt mill in Tiverton in Devonshirey and 

^rST^' t where the lords determined, with the assistance of eight judges 

manner of (whereof Holt C. J. was one), that mills were tithable, but that the 

^^[^^ same was a personal tithe, and so ought to be paid out of the clear 

t[ 677 ] gain after all manner of charges and expences deducted ; upon 

which authority the master of the rolls decreed the mill in question 

to pay tithes, but that they should be paid only as a personal 

tithe. 

In a bill for Note. In this case it was said, and admitted, that in a bill 

exchequer brought by a parson for tithes, though the right thereto be never 

the court ^q plain, yet in the exchequer the decree is not, that the defendant 

crces pay- shall pay tithes for the ftiture, but that he shall account for and pay 

??"* f^ ^'^^^ ^^^® ^ ^"^ ^^ ^® ^™® ^f bringing the bill, but in the coiut 

the future, of chaucery it is to the time of the decree (a). 

but cfaan- 

eery does* *^"**^^^^^'*^"™*"™** 



Tr. 2 & 3 Geo. II. . A.D. 1729. Scac. 

The Bishop of Hereford v. the Duke of Bridgwater. [Bunb. 269.] 

Motion to Doctor Egerton, bishop of Hereford^ who had preferred a bill 

|^2^q£ for tithes against his brother the duke of Bridgwater and several 

defendant's tenants of his manor, moved to have an inspection of the court 

^^£it°. rolls of the manor to see what proportions they paid of a modus 

proportion insisted on ; but denied by the whole court. 

of tithes - 

waipaid, 

dsniacT. (a) Vide ArchbUhop of York v. StapUton, 2 Atk. 136, :n/Wi 773; and Bell ▼. lUtii, 

li Atk. 590. infra 804. 
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M. S Geo. II. A. D. 1729. Scac. ^^^^' 

Price, Clerk, v. Pratt and others. [Bunb. 27S.] ^* 

The plaintiff preferred his bill, as perpetual curate of Berrington, cmiloSkw. 
being a chapel annexed to the church of Hemel Hempstead in the curate, 
county of Hertford, against the defendants, inhabitants, and occu- ^^ 
piers of lands within the said chapelry. He made his title under petual, 
a nomination to his curacy in the year 1716 by Cornelius Price, '^^TT 
then vicar of Hemel Hempstead, who also gave him by the same at pleasure, 
instmment the small tithes in Berrington, with power to sue for ^^^^* 
diem in his (the vicar's) name ; and he also set forth a licence to 
preach from the then bishop o( Lincoln; and also that Topping 
(Price^s successor) in June 1722, granted him a new nomination to 
diis curacy, expressly for life, with like power to sue for the small [ 678 ] 
tithes in both their names ; but though he took a second nomin^ 
ation, yet that by the first and the bishop's licence, he was suffi- 
ciently entitled to the tidies, because by such nomination he 
became perpetual curate. 

But by the court, (lord chief baron PengeUy and baron Carter 
only in court,) the bill must be dismissed, for no title appears in the 
plaintiff; for though a curate is appointed by a vicar, either ge- 
nerally, or expressly for life, yet such appointment is, in its own 
nature, revocable by law, even without any cause assigned, and 
by the ecclesiastical law upon cause shewn ; so that the plaintiff 
had not such a permanent interest as to claim any tithes (a). 

Nota. By baron Carter, if a bishop grants such a licence to a 
curate to preach, and afler is translated, there is no necessity for a 
new licence by the succeeding bishop. But qtuere this, for it , 
seems otherwise. 

Nota. In this case Topping was made a party, but not brought 
to hearing, which, by the court, must have been done before the 
plaintiff could have a decree, if he had had a title in the other 
respect 



M. 3 Geo. II. A. D. 1729. Scac. 

QiiaintreU v. Wr^ht. [Bunb. 274.] 

Plaintiff brought his bill as lessee of the bishop of Norwich Usage a* to 
of the rectory of Ingham in the county of Norfolk, and produce<l explain a 
bis lease dated May 8, 1723. The defendants set forth, that lease of a 

— * I ■■ II I. II ■ I I. ■ , I I Mil., .1 I . .,. 

(a) This doctrine seems incorrect, if the curate to be made irUer alias to the curate. It may 

was sirictfy perpetual, which is by no means clear, also be observed, that by tats. 1 Geo. 1 . s. S. 

See Attorney General v. Brereton, 2 Ves. 429. c. 10., perpetual curacies augmented by queen 

JUartin ▼• Hmd, Cowp. 440. Tamberkun ▼• Anne*B bounty become benefices presentative, and 

Humfrmf, infra 1345. See also 31 Geo. 2. c 12., obtain all the qualities of the same, 
by which payment of tithe of madder is directed 

Ss 2 



WiighL 



07« GASES. 

1729. ihe bishop of Nm-wich at Michaelmas in the year 1693 demised. 

QuaintreU ^'^^ Graiuge farm with all tithes thereto belonging or therewith 

j-^ usually letten; that this lease was surrendered July 7, 1724-, and a 

new lease made the next day by the bishop of Norwich to the per- 

fanii, with gon under whom the defendants claimed with the same words ; so 

aII tithes. 

against the insist, that at the time of the grant of the rectory the tithes could 
rery words, ^q^ p^gg ^q ^jjg plaintiff (of this farm) they being before expressly 
granted by the lease in 169S, which was subsisting at the ime of 
the plaintiff's lease. 

But note, there was proof that the lessees of the rectory had 
usually received the tithes of the whole parish, &rfn and all, and 
no proof on the defendant's side of the lessees of the farm ever 
receiving tithes. 
C 679 ] Therefore by the court (lord chief baron PengeUtfi and baron 
Carter ovAy in court) the defendant was decreed to account; for 
usage shall explain this matter; and these tithes cannot be said to 
belong to Grainge toxm^ or to be usually letten with it; and the 
word tithes was taken in only as a word of course, and from tl)e 
old lease : if there had been a dispute between the bishop himself 
and the lessee of Grainge farm, it might have had another consi- 
deration, {a) 



H. 3 Geo. 11. A. D. 1729-30. Scac. 

Hayes v. D(yoose. [Bunb. 279.] 

Vetches The court scemed to think, that vetches and clover cut creen, 

II •' 

cut greeni ^"^ given to Cattle used in husbandry, should pay no tithes, (i) 

and given to cattle of husbandry, pay no tithe, as it seemctb. 



Moduses of 
nine cart 



H. 3 Geo. II. A. D. 1729-30.. Stac. 

fVool/erstofi v. Mainwarirtg and others. [Bunb. 279.] 

Bill by the rector of Drayton Basset in the county oi Stafford^ 
loads of for tithes. The defendant insists, that the lord of tlie manor, time 
a^horo?' out of mind, for himself and his tenants, on Ascetiston-day^ gave 
head of and delivered to the rectors nine cart loads of logwood in lieu of all 
2d.aii'aCTe- ^^^^^^ > ^^^ by the whole court adjudged a good modus j as well as 
dii held a modus of a hogshead of cyder, which is equally uncertain, yet both 

held to be good. 

Nota, In this case one of the defendants insisted on a modus of 

2d* an acre for eighteen acres, but set forth no day of payment, nor 

by whom ; but this being likewise found for the defendant, was 

established, being after a verdict : which note. 



good. 



(a) Sec Meade v. Norbuty, 2 Pri. 338. infra, vol. ii. 

(b) Sec Maniell ▼. Pmne, infra 1504. Stevent v. Jtdridge, 5 Pri. 334. injro, vol. u. 
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H. o Geo. II. A.D. 1729-30. In Chan. 



1729-30. 



Chapman and others v. the Bishop of Lincoln^ Mounsotij and Dobbs ; and^^^^s 

et e contra. [Mos. Rep. 266. 279.1 ▼• 

. , The Bishop 

Mr. Willes for the plaintifTs. This bill is brought by the plain- of Lincoln^ 
lifi, the occupiers of several parcels of meadow and pasture ground "^"J^' 
in the parishes of Bwgk and Winthorpe^ in the diocese of* Lincoln^ ^ modus 
against the bishop of Lincoln who is seised in fee of the impropriated ^or out 
tithes, Mr. Mounson^ lessee of the bishop for three lives, and Mr. pay 4d. an 
Dobbs his under-tenant, for the establishment of two moduses ; and *V^"^ ^^J ^^^ 

titlic oi h&v 

Mr. Mounson files his cross-bill, to have tithes paid to him in and the 
kind, (a) One modus is, that it has been a custom, time out of mind, '^e'l^ageof 

DAStlirC 

for the occupiers of land in Burgk^ and who do not reside in Burgh lands oc- 

or Winthorpe (b\ to pay 4rf. an acre for the tithe of hay (r), and the ^^^^^^J,^ 

herbage of pasture lands, not ploughed or sown, on Good Friday^ parish, is 

or so soon after as demanded. The other modus is, that all those f^ a^^ 

who occupy lands in Winthorpe^ and are not inhabitants of ff?n- 367. pi. 2. 

thorpe or Burgh^shoxAd likewise pay 4<£.an acre, S^c. and the plaintiffs^ i igfpl. 5. 

though they occupy lands in the parishes of Burgh and Winthorpe^ 2 P.Wms. 

yet they live in other parishes. The modus does not relate to those Barnard 

that reside, but to those that have lands, and are not resident; KB, 293. 

s c 

these two parishes contain near eight thousand acres of land near #Y q^q -i 
the sea, and the inhabitants are not sufficient to cultivate and manure 
^hem, so these moduses were settled to encourage the inhabitants of 
the neighbouring towns to occupy the lands. They pay likewise 
sud contribute to all the parish duties ; the same custom is ob- 
served in several adjoining parishes. We have proved a payment 
of this modus for fifty years, and that the parishioners who paid 
tithes in kind, on their removal to other parishes, have paid only 
this modus ; and the defendants have not been able to prove, that 
tithes in kind have ever been paid : and therefore as our evidence 
is sufficient, we have a right to have these moduses established. If 
the defendants deny these mOduses^ the court will first enter into 
the proof of them ; and if they are not fully satisfied w^ith the depo- 
sitions, will send them to a jury; but, if they insist they are not 
good in law, they must admit them to be well proved. And this 
is the constant course of the court of exchequer, and it was lately 
so resolved in Gwavas^s case to establish a modus for fish, because 



(o) 7 G. 2, A.D. 17S3. Fencher v. Bishop of (6) It appears by^thc Liber Regis that these two 

EieUvj Scacc. Mr. Coaw's MSS. Vol. N. 142. parishes are united. 

In this case also the original bill was to establish (c) In P.Wms. it is <' in satisfaction for uU 

a modus, and the cross-bill for tithes in kind, tithes ;** and in £q. Ca. Abr. it is '* in lieu of 

But by later decisions, this practice is held to be tithe* of those lands.** Mr. Cox has not varied the 

incorrect. See Lord Coventry v. Burslem, infra statement in P. Wms. in his edition of that book, 

1596. Howell v. Franklin, infra 1348. Gordon therefore I take it to lie correct. 
V. Simpkinson, 1 1 Ves. 509. infra^yol. iL 
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1729-80. they would not trouble themselves to give their opinion on an^un- 
Ch^n certain fact. 

and others Mr. Sob'citor General for the defendants. We have two de- 

The Bishop f^nces, and if we prevail in either, the court must decree for us that 

qfidncoin, there are no such modusfs^ or, if there are, that they are not good 

and Dobbi. ^^ l^w. But they say, if we controvert the legality, we must admit 

* C 681 the modus. But the old course of the exchequer was, to ^consider 

the legality of the modus^ on a supposition it was proved, and not 

on admission of it; and why should the court put the parties tp the 

trouble and expence of trying a thing that is not material? By 

these moduses a difference is made between inhabitants and strangers 

in a manner I never heard. In cases between residents aqd out^ 

dwellers, the modus is generally in &vour of the parishioners ; and 

what reason is there for these moduses? Why must the first extend 

to all strangers, but those that live in Winthorpe^ and the secon, 

to all but those who live in Burgh? And they cannot be good in 

law, because it would depend on the occupier, whether he would 

pay tithe in kind, or not. 

A man indeed, by changing the course of his husbandry, may 
change the nature of the tithe ; for he cannot be supposed to do it 
to defraud the rector, but it must be presumed, that every man will 
turn his land to the best advantage. But here, though the land 
continues in the same plight and condition, the tenant by removing 
out of the parish has it in his power to alter the dthe ; and in 
1 Lev, 116. Bawdry against Bushel, a prohibition was moved for 
on a suggestion of a custom, that all the occupiers and tenants of 
Skegnes, that were inhabitants of any place out of the parish, should 
pay to the vicar only ^d. a year for every acre; and it was alleged 
that the plaintiff occupied lands in Skegnes, but lived out of the 
parish. And the court denied the motion ; because the custom was 
unreasonable to give a greater privilege to foreigners than to in- 
habitants, who are at a greater charge, in respect to their resiancy, 
to repairs and vestments for the church. This case is reported 
likewise in 1 Keb. 602. Cos. 76. and it is there said per curiam^ that 
this was an unreasonable custom, and only invented by the country, 
to cheat the parson, and that it was a leaping custom^ not fixed to 
any person certain, or to the land, nor of any permanence; and 
by Keelifigj there is no precedent of any modus so variable and 
dancing. And this case shews, that the court, on a supposal of 
the fact, determined the law before the modus had been proved, 
and would not let them try the modus, because it was void in law. 
These moduses are in &vour of foreigners, and would subject the 
rector to the greatest firauds ; they have not proved that they con- 
tribute as much as parishioners to the charges of the parish, and 
vihf then should they be eased as to the tithes ? And it is un- 
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KBsoBaiAef that by their removal the impropriator only should be 1729-30. 

Lord Chancellour. It is contrary to the rules and methods of and other* 
all courts to determine the law, undl the fact is either admitted or 2«a« Bishop 
proved : on a motion for a prohibition, the court is not possessed ofXAncUn^ 
of the cause, which makes the difference; but, if it is once granted, aJuSS^. 
the defendant must either demur, whereby he admits the modus^ or 
plead the general issue; and if the &ct is found against him, he 
lias afterwards the benefit of the law. The court therefore declares, 
the plaintiffi have proved the modus to their satis&ction; but 
liaving a doubt, whether they are good in law, will be assisted by 
two judges on Monday next, and defers giving an opinion until 
that time. 

Mr. Solicitor General for the defendants. The question is. 
Whether these moduses are good in law? There is something on 
the fiu» 6S them extremely particular ; they do not draw a line be- 
tween the parishioners and the out-dwellers, but he that lives in 
either of the parishes in question, and occupies lands in one of 
th^DQ, pays tithes in kind ; but, if he lives in neither of the parishes, 
be pays only 4^. an acre. 

No rule is more established that relates to a modusj than that it 

ought to be certun in respect of the lands, the person, the time, 

and the sum; and that it ought to be as certain as the tithes in the 

room of which it comes. But this modus is uncertain in all these 

respects : if to-day the lands are occupied by the inhabitants of 

either of the parishes of Burgh or Winthorpe^ tithes are to be paid 

in kind; if to-morrow they are occupied by strangers, this modus 

<mly is due. Suppose these lands were jointly occupied by two, 

fDne of whom lived in either of these parishes, and the other in 

Neither of them, how are they to pay tithe ? either both the tithe 

in kind, or both the modus f or one of whom lived in either o^ 

these parishes, and the other in neither of them, how are they 

to pay tithe? either both the tithe in kind, or both a modus? or one 

tithe, and the other a modus ? or suppose the occupier lives one 

time of the year out of these parishes, and the other in one of them, 

what is he to pay ? And is a modus to depend on the residence of 

the occupier, which is variable and uncertain, and entirely in his own 

breast; ? The impropriator could not follow so variable a right. 

And as a modus ought to be certain, so it ought not to be sub- 
ject to any fraud : tithes must follow the nature of the lands, and 
only change as they do ; but here the change depends on the will 
of the occupier, whether he will reside or not. How is it possible [ 683 ] 
for the rector to deal with these people for his other tithes ; if they 
cannot bring him to their terms, they will threaten to remove to 
another parish, and may cheat him by removing only to the otiier 
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1 729-SO. side of the hedge ; and we have proved this to have been really 

Chapman ^^^^ ^"^ ^^^^ ^^® ^^"^ *^^ hwlt a house on the other side of the 
and others road in another parish. 

The ^Bishop ^^ these THoduses then have no reason to support them, and are 
a/Lijicoifh liable to this fraud, and we have proved it to have been put in 
aiMijSSS. practice, your lordship will not establish them. 

They say there are like customary payments in Sk^nesy and 

other neighbouring parishes, with this difference^ that the modta 

extaids to fdl strangers. But the custom as to Skegnes was ad- 

Suprafisi. judged at law to be a void custtnn, 15 Car. d. in the case of Benih 

drie V. Busha. 1 Keb. 602. Case 76. 1 Lev. 116. 

Mr. Luttxnfche. There must be a certainty in a modns^ that the 
parson may know what to demand, and it may be sued for in the 
spiritual court ; but can any one tell in this case, what the parson 
witl be entitled to ? A modus supposes an ancient contract to have 
so much yearly in lieu and discharge of tithes, and it must be per- 
petual ; but diis custom is desultory. 

There ought to be a certun and perpetual rule for the parson to 
go by in his demand. Hiis modus is uncertain too, as to the place* 
It may be converted to arable land, and than it* must pay tithe; 
but, when it is pasture or meadow, by only stepping into the next 
parish the occupier, instead of paying tithe is <mly to pay this 
modus; and the parish may combine together; ^ you shall live in 
my house, and I will live in your's ;'' and there is no reason or 
foundation for this custom. If any privil^^ is to be allowed to 
the occupiers, the parishioners ought to have it in respect of the 
burthensome offices they undergo ; and as this is a discouragement 
to the inhabitants, so it is a loss to the parson too ; for the more 
inhabitants there are, the greater are his small tithes. In the case 
of Bawdry v. Bushel, the court were so clear as to the illegality 
of the modus, they would not grant a prohibition ; and this case is 
stronger, because the plainti^ pray to have these moduses esta- 
blished. 

Mr. Peere Williams. Tithes are the revenue of the church, and 

due of common right, which it is unreasonable the parson should 

be defeated of by the act of the tenant, and so slight an act too» as 

a removal ; whereas no modus is good that depends on the act of 

the party, without it be some benefit to the parson. 1 Rol. Abr. 

[ 684 ] 6^^- to repair and beautify the body of the church, and to find 

necessaries for it, is no good modusj because the parson has no ad* 

g^ vantage by it, yet that is a pious and expensive work ; but what 

' 163. does the parson gain by the removal, or what expence is the party 

put to ? and though a reasonable commencement, if it cannot be 

shewn, it is not a good modus. The modus is to arise, though the 

occupier takes only a lodging in another parish, and though he 



CASES. • 684 

leaves hb house empty ; what reason, what foundation can be given 1 729-SO. 
for it? it tends to depopulate and desolate a parish, for interest "T 
will always be a prevailing motive : a good rnedus must arise from and otken 
the consent of the parson, patron, and ordinary, but how can we jv^Mop 
ever su[^x)se the parson would consent to these tnoduses f ^Lmeoin, 

It is a rule as to a modus^ that no custom introductive of fraud J^^^^^l^^ 
is to be allowed. 1 Leon. 99. Stebbs v. Goodlack^ the custom was, supn 158. 
that the parson should have for his tithes the tenth land sowed with 
any manner of com, and he was always to b^^ his reckoning at 
the first land that was next to the church, 4^. The parson shewed 
that the defendant by fraud and covin sowed every tenth land 
which belonged to the parson very ill, and with small quantity of 
com, and did not dung and manure it as he did the other nine 
parts, by means whereof whereas the other nine every of them 
yielded eight cocks, the tenth yielded but three cocks; and for 
thb matter the parson libelled in the spiritual court, and confessed 
the custom, but for abusing the custom, prayed to have his tithes 
m kind. The defendant prayed a prohibition, and the parson a Moor 913. 
consultation, and the opinion of Wren^ chief justice, was, that the * ^^^ 
custom was against common reason, and so void. Cro. EL 4t4t6^ 
it was adjudged m Sir Charles Morrisorls case, quoted in the case Supn 1S5. 
of Gfiyiffiait against Lewes, where one prescribed to pay the tenth 
part of com in the sheaf, for the tithe of all which is in sheaf, and 
of aU which is raked, that this was an unreasonable prescription, 
fiur then he may put the less part in sheaves, and leave the greater 
part to be raked 

Another rule is that a modus ought to be certain and permanent. 
2 Salt. 657* Startup against Doderidge, a modus to pay 2s. in the Supn 587 
pound of the improved rent was hdd naught, upon a motion for 
prohibition, for that is to rise and &I1 as the land is let, and the 
parson cannot know it. 

. And this custom is unreasonable, as it gives a greater privilege 
%o foreigners than inhabitants. 1 I^ev. 116. And though the reason Siipn68i. 
^ven in that book is not law, yet the inhabitants are subject to 
IburthensOTie and expensive offices, from which non-residents are [ 685 ] 
exempt; for by the 43 Eliz. the overseers and churchwardens are 
to be diosen out of the inhabitants, and therefore there is more 
reason to favour them.. Is leaving the parish a good consideration ? 
the plaintifis do not set out for what time there must be a non-resi- 
dence : will a week or a fortnight be sufficient ? 

Mr. Attorney General for the plaintifi. Notwithstanding the 
defendants have said that a modus ought to be more clear and posi- 
tive when the plaintiff prays to have it established, than when it 
is.set out by way of defei^ce, yet in both cases it must be proved, 
and must be good in law, which is sufficient. We have proved 

/ 
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1729-SO. these moduses beyond contradictioii, and the defisndants have not 
^^^^ produced one instance that tithe was ever paid in kind, and there- 
and cthen fore they must shew very strong arguments against the lq;ality of 

2W BukM ^^'^^ ^^^ ^^^ ^^ ^^^ usage they must not be set aside on sli^it 
^UmcUfh grounds, to the prejudice of those who have purchased the lands, 
^^^lixSSi. ^^^ whose interest must be considered as well as the parson's. 

Two things are necessary to a modus: 1st, immemorial usages 
and payment of quid pro quoj which we have proved ; and secondly, 
a reasonable commencement. And it is suflBcient to shew that a 
modus might have a rcsasonable commencement, though we cannot 
possibly prove what was the reason of it The fiurt is, that these 
laige parishes contained a much greater quantity of ground than 
could some years ago be occupied by the inhabitants ; tibevefine 
that the lands might not lie waste^ which would be a loss both to 
the parsons and owners, for the encouragement of strangers to 
occupy these lands, and that die parson might have somethii^, the 
parson, patron, and ordinary came to an agreement with them for 
the payment of this annual sum, and it is sufficient for us to shew, 
that this might have been the reason for these moduses^ but it is not 
necessary for us to prove it was so. 

As to the case in 1 Lev. 116. the law makes no difference, whe- 
ther the modus tends to the encouragement of the parishioners, or 
of strangers, and if the custom had extended to all strangers, it 
would have been more prejudicial to the parson, and the reason of 
it might have been to prevent any fraud from the two parishes lying 
so contiguous. 

Most of the defendant's objections arise from the case of Bawdry 
and Bushelf but no conclusion can be drawn from that case that 
will govern this. Keble has not set forth the modus for pasture and 
meadow ground, but generally for every acre of land. 
C 686 ] Their first objection is, that these moduses are unreasonable, 
but 1 have shewn there might have been a very good reason for 
their commencement, and therefore such objection to them is of no 
weight, and the same might be made to many moduses^ which have 
been adjudged good in law. 

Secondly, it is said that these moduses\yKere invented to cheat the 
parson : but this is no objection unless they can prove that such a 
use has been made of them, that the occupier removed on any 
quarrel with the impropriator, or to distress him, as to the other 
tithes. All moduses are liable to fi^ud, but it is not easy for the 
parishioner, or probable, that he would leave his abode on this 
account, and he would lose more by quitting his house, than he 
could save by the tithes. 

Thirdly, diey say these moduses are not certain, as to the persons, 
or as to the lands ; but a prescription for a modus decmandi need 
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not be more fixed than for a non decimando* The Cistetiiam were 1729-30. 
discharged of tithes quamdiu in prcpriis manibusj S^. which was a ^ 
variable prescription as to the persons; why may not lands be omAoiktn 
liable either to pay tithes or a modus, in respect of the occupiers as ^^ siAm 
well as by course of husbandry? GodboU 194* BrawrCs case there afLmodn^ 
was a modus for tithe-hay in a particular field which was sowed ^^ dmI. 
for seven years. That does not destroy the modus, but the rector 
sball have the tithes of the com, the vicar the modus for the hay. 
It might be said in that case, shall it be in the power of the occu- 
pier^ whether he will pay tithe in kind or not, or to whom he 
will pay it? that is as variable and dancing as the present custom, 
and puts it also in the power of the occupier to whom he will pay. 

Such a modus has been allowed good at law. In Cro. Elix. 136. 
Cot^fird against Pease, the parson sues the defendant for tithe in 
specie of certain pasture in N. the de&ndant for a prohibitioii 
surmises that he was an inhabitant in S. and that time out of mind 
every inhabitant there that had pastures in N. had paid tithes for 
thera to the vicar of 5. and that the vicar of & had paid the parson 
of N* 2d. for every acre, and the court held, that the prohibition 
did lie : for it is, as if he had prescribed to pay 2d for every acre^ 
and there are many cases in the exchequer, in which this modus has 
been established, {a) 

The case in BoUe^s Abridgement, that the occupiers use to r^air 
and beautiiy the church, and therefore ought not to pay tithes, 
amounted to a non decimando; but here the parson has 4td. an 



The case of Startup and Doderidge was to pay 2s. in the pound [ 687 ] 
of the rack rent or best improved value^ which was uncertain, hare 
the sum to be paid is fixed and certain. 

Mr. JViUes. The constant usage proves that there^ was such a 
contract, and we have proved that the same modus has been con- 
stantly paid in the parish otSkegnes, notwithstanding the prohibi- 
tion was denied in the case of Bawdry and BusheL And the in- Supr»68i. 
habitants have more benefit than strangers, they have the instruc- 
tion of the minister. 

The first objection is, that these moduses are uncertain, which has 
been fiilly answered; for they are as certain and permanoit as 
many others which have been established. Where a modus is for 
tithe of hay, and if the lands are sown to pay tithe in kind ; in 
that case the parson cannot tell before-hand, how much he shall 
have the next year ; he cannot tell whether it will be mowed or 
sown, while the lands are occupied by a parishioner, ^c. Tithes 
in kind are to be paid, if by a stranger 4fd, ^c. a modus is not per- 



(a) See alao Hicku v, Jproud, tttpra 267. 
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]729'-S0. manent, when any one year nothing is to be paid to the parson^ 
becaose that wonld amount to a rum deanumdo : bat here some- 



and others HAog most be paid. And these cnstoms are certain as to the 

rke'suum ^'^^'^ * ^^^ '^^ ^^ meadow and pasture ground; and as to the 

^Lmednt persons too, they mnst be paid by the oocnpier. 

^i^S^ The. second obgecdon is, that thqr are liable to frand. But 
moduses more subject to fraud have been established ; for if they are 
made use of to cheat the parson, the court will relieve him, and 
make them pay tithes in kind, which accounts for the case of &0&fe 

Si^rm 158. and Croodlackf where the court would not grant a prohibition in 
support of a cheat, though the modus was confessed; but Moor, in 
the report of that case 913. case 1290. says, a prohibition was 
awarded, notwithstanding thecovinj because the parson might have 
an action on the case for the fraud at the common law. The gleb^ 
does not pay tithes to the vicar, yet if the impropriator put cattle 
when yeaning on that land, the vicar shall recover the tithes because 

Suprm 166. ©f the fraud, Mxir 909. case 1277. Cro. EUz. 467. Moor 863. case 

gupr.J75. ijgg^ Hob. ^9. {a) 

The other objection is, that the parson must have a benefit ; so 

he has by these moduses. They cannot mean, that he must have as 

much as the tithe, for then the objection would run to all moduses^ 

but that what came in lieu of the tithes must be paid to the parson 

himself. 

L o88 J ]yf j.^ Creuse. There are many precedents of such a modus being 

adjudged good, Hill. 16. c. a. 1 Rot. 1548. in C B. 2 Brcmf% 

Entr. 194, 195, 196. 'The vicar libelled for tithes in the spiritual 

court, and a prohibition was granted on suggestion that strangers 

who occupied lands in the parish should pay the modus of 10^. an 

acre, and there are many decrees for the payment of such a modus in 

ItisAffood the court of exchequer. Tr. 12 Car. 2. Piggoi against Zjoodf the 

^^^J^ vicar brought bis bill to be paid tithes in kind, and the defendant 

radde out suggested a custom for foreigners to pay ^d. an acre, for the tithe of 

pj^rj^ ^ meadow and pasture, and an issue was directed, and a verdict found 

pay lod. for the defendant, and the bill was dismissed. Both these resolu- 

the landi^ tions were prior in time to the case of Bawdfy and Bushel, which 

they occupy was in the 15 Car. 2. and there have been many such decrees since 

that time too. HiU. 25 Car. 2. the rector filed his bill for such a 

customary modus of 6d. an acre, and the modus was established. 

Aihfordby Jr. 80 Car. 2. a bill was brought for payment of tithes ; the de- 

comen. fendant pleaded such a custom as in this case, and two issues w»r& 

1 Wood's admitted ; one, whether there was such a custom ; and the other^ 

IjGcr 18Sa 

what lands the def^dant occupied : and the court decreed ao* 
t^^^ cordingly. 32 Car. 2. The bill was brought for tithes, and die 

comeu. - 

1 Wood's 

Deer. 207. (a) See also BlitKoe ▼. Barksdale, Cro. £liz. 578. supra 197. 
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defendant pleBded a modus of 12d. an acre for land newly con- 1729-30. 
▼erted to tillage, and 4rf, for antient pasture. There the court "^^ "^ 
were of opinion, that the modus was well proved, and ordered a and otken 
case to be made for the opinion of the judges, who were of j^]^^^^^ 
opinion, that this was a void modusy and certainly it was so> for o/Lmeobh 
being coupled with the I2d. for the new converted ground, it could ^„|2j^^ 
not be good. But afterwards, Mich. 2 fV.liM. Claxton agunst xhi, ^f^^ 
Lofistonu the successor of the plaintiff brought a bill for tithes in ^ ^^ "^ 

® , , *^ ® the same 

kind, and the defendant insisted on the modus oi^d. an acre. The manner as 
plaintiff confessed the custom, but claimed the benefit of the ^P''«<^- 

' • inff case 

former decree, and declared that to be his only inducement for between tiic 
bringing his bill. But the court declared it to be a good custom. ^® ^^' 
In the case oi Roe against the Bishop oi Exeter j a modus to pay i Wood's 
U. a hogshead for cyder was established, (a) In BoU^s Abr. 649. ^^^^^^ 
pi. 8. 650. pi. 9. it is said the custom would have been good, if it 2d. a hogs- 
had been to repair the chancel, because that would have been a '^^^^^ 
benefit to the parson ; here the thing to be paid is certain, and that good. 
is the certainty requisite in a modus. 1 Keb. 612. ca. 86. (&) a pro- Amodia to 
hibition was refused on suggestion of a modus to pay 45. for every ^|^^ i, 
* day's ploughing of wheat, and 2s. for every day's ploughing of 99^ 
barley, for the uncertainty. But, if the modus had been so much 4«.*?or 
for every day's work, with an averment tliat it was certainly ©▼wydfy** 
known, and how much it contained, it would have had sufficient uno^^; 
certamty. but to pay 

Mr. justice Fortescue. I think there is no difficulty to determine every day's 
this question, whether these are legal moduses or not, and I am of '^^^^> "^^ 
opinion that they are. First, I would observe on what moduses are ment of 
founded. The books say they are real compositions; they are ^5"*!'^' 
^Uowed both by the canon and civil laws; they are founded on agree* that it'was 
'^Jents; they must be contained in some instrument, and if it is J^JJJ^^jg 
^<>st the parties are allowed to prescribe. And this was the reason good. 
'^td chief justice Holt went upon in the case of Startup and supTa587. 
'^^h)deridgey (though he was against the modus) that as it was a con- * [ 689 ] 
^^%kX between the parties, it was hard to break through it, when it 
^^as well proved. 

But the defendants say, that these moduses are unreasonable. I 
^ave seldom known this objection made to a modus, because nobody 
^lui tell at this distance of time whether it was reasonable or not at 
^ts first commencement; but the law supposes it was, 8 Ed. 4. IS b. 
^ut they are not imreasonable, they are an ease to the parson, for 
^e is not bound to attend foreigners. But it is said, that they take 
^ore notice of foreigners than inhabitants. • Put was it not in the 



(a) 



(a) The same established in MaOock t. JBromef Ambl. 433. tif/ra 905. 
Took T. LedfienL 
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1729-80. power of tbe parson, patron, and ordinary to give them what privi- 
Tr^~ leges they pleased? they create no burthen on the inhabitants. 
mnd oiken But it is ofcgected, that they are uncertain ; and if they are, then 

T%» ^Sifkm ^^^^ ^^ '^'^ °o^ S^'^ ^ point of law, for they would amount to 
^UmeOn^ a fum decimando. But can any case happen in which the parson 
aiidjjSSi ^' '^^ either have this modus or the tithes ? and there is no uncer- 
tainty, but what is to be paid on every contingency is fixed. In 
Sottas Abr. 965. a modus to pay a shilling or thereabouts for every 
acre of arable land was adjudged uncertain. And as the customs 
are laid with relation to the parishes, they are an advantage to the 
rector, and a foreigner may come and reside in the parish, and 
then he will pay tithes, as well as one who occupies lands, and 
is a parishioner. Here is no uncertainty in the modusy but the 
only thing uncertain is, whether the moJUis or tithes in kind are to 
be paid? 

In this case the parson has a benefit, he has 4(i an acre, and 
I do not know but once it might be a fourth part of the value of 
lands. The modus to repair the church in lieu of tithes could not 
[ 690 ] be good, because the parishioner was bound to do it without such 
a modusy and doing it was no benefit to the parson ; but, if it had 
been to repair the chancel, it had been a good modus, for that would 
have been an advantage to the parson. 

I cannot rely on the case of Bawdry and BusheU. It was deter- 
mined on a motion, and the prohibition might be denied for other 
reasons; it is a strange resolution. Sure a man may ^ve up his 
right on what term he pleases. And tlie reason mentioned in Lev. 
is not good in law, for it is a settled point, that foreigners are 
bound to contribute to the repairs and vestments of the church, 
and to pay all parish duties, and Mr. Creus^s cases are expressly 
in point ; and in the case of Bate and Hcmdand decreed in the court 
s Wood's of exchequer 1726, a modus to pay 4^ an acre for high land, and 
^^* *^^* SA an acre for low land, was adjudged a good modus. 

Mr. jusdce Reynolds. A modus is a real composition run into a 
prescription, made concurrentibus its qui de jure requinmlur, who 
might dispose of the rights of the church as well as private persons 
of theirs, and if the contracts now appeared in writing they would 
be good, and the memorials being lost, the parties may prescribe 
and shall have the advantage of them as if they appeared. If these 
customs were universal they would undoubtedly be good, and then 
the question will be, whether the restrictions shall make them void ; 
and if they would be good generally, shall the parson object when 
the restrictions are for his benefit? and it cannot now be discovered 
whether the parishes were not formerly united, or did not partake 
of sacramentals. But, if these moduses are so uncertain, that the 
parson cannot know what to demand, I allow they are bad. All 

18 
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the certainty requisite to a modus is this, that when the circumstances 1 729-SO. 
are the same, there shall be the same modus. And it is not uncertain, chmman 
because the parson is now to have a modus^ and now to be paid and taken 
tithes ; for that is as certain as the cases of non decimandoj where j^ sukop 
the parson has sometimes tithes, and sometimes nothing* And this ^Lmeohh 
is no loss to the inhabitants, they do not pay more, though the ^J")^^ 
parscm has less, and the surplus is not thrown as a load upon their 
estates. 

The ringle authority for the defendants is the case ofBawdryand 
BusheUf which was determined on a sudden motion, and no rule 
given to shew cause, and is founded on reasons that are not law ; 
and though we have the contemporary reports of Siderfin and Bajf^ 
numdf they take no notice of that case. And I believe the par- 
ties bad recourse to another court that granted a prohibition be- 
cause the custom has subsisted in that parish ever since, notwith- 
standing the prohibition was denied. And that case ought not to [ 691 ] 
be regarded, since it stands single, in opposition to so many con- 
trary resolutions both before and since that time, many of which 
authorities have been cited by Mr. Creuse. 

Lord Chancelloun I am of the same opinion. The plaintiffi 
haye proved these moduses to be time out of mind, and the de- 
fendants have not produced a single instance of the pajrment of tithe 
in kind ; and as they relate to so many parishes, it would occasion a 
great confiision to set them aside. Every modus supposes a com- 
positbn, which being lost, runs into a prescription. Suppose the 
ccHnposition had been for all occupiers, by the case that has been 
<3ted by Mr. justice Fortescuej that would be good, and why should 
I't make the custom unreasonable to restrain it to those that live out 
^f the two parishes / does making the composition with part only 
^ the occupiers make it illegal ? they might contract with whom, 
^^d on what terms they pleased ; and though Keeling in the case 
^f^Bcnodry against BusheU says there was no precedent of such a 
^'^^)dusj Mr. Creuse has produced two resolutions before that time ; 
^^t they not being in print, I suppose he had not seen them, and 
^^t case was adjudged on a sudden motion. 

There is no uncertainty in these moduseSj for then indeed no 

^ime or usage could make them good ; they are no more uncertain 

^lian the prescription by the Cisteriians in non dedmando. Does not 

^e tithe alternately belong to the rector or vicar, as they are great 

^r small tithes? These customs therefore being no way uncertain, 

^nd Jbaying held so long, must be established on the original bill, and 

the defendant Mr. Mounsoirfs cross-bill for tithes in kind must be 

dismissed, without costs, in case he submits to the modus. 
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H. 3 Geo. II. A. D. 1729. Dom. Proc. 



Gwowu 

T. Owavas v. Kdynatk and others. 

Xeiynack 

and oiheru A BILL tot the tithe of fish was preferred by the plaintifl^ as^ 
lammS^ owner of the impropriate rectory of the parish of Paidj alias 
rdudtmu Poidij alias PauUfij in the ootinty cS Cornwall^ which is an an- 
bvon^^* dent rectory adjoining to the sea, and extending into Mounts Bay, 
the tttbe of and hath time immemorial been a fishing town, stating that with- 
^' P^~ in the said rectory and parish, there is, and time out of mind hath 
cuatom, to * been used and approved the following custom, and which was in- 
^^^^^'^ sisted upon, viz. that every parishioner c^ the said parish, beii^ 
though the proprietor or occupier of any fishing boat, fishing net, or other 
J^vT^** fishing craft, which has been usuaUy tied, moored, or kept, with- 
eyn^^BDce in any part of the rectory or parish, (when not used in fishing) 
^^ and ought to pay to the impropriate rector the tenth part of all great 
though* and small fish, takai in the bay or adjoining seas with such 
decree in boats, nets, or fishing craft (except fish used for bait fishing and 
K^^^ fish meashed in the sleeves of nets, called saynes) ; and the plaintiff 
^^»\^m^f^ set forth in his bill a decree . obtained by his grandfiith^r (a) 
in for many against about one hundred and thirty parishioners, which was 
s Brown made upon a very solemn hearing, and thereby the custom, as al- 
Bntit^ leged (except as to the exception of fish meashed in the sleeves) 
pL sii. was established. 

ph sss! ^^^ plaintiff also insisted, that, a year after the decree, one 

s Wood hundred and thirty of the then defendants, by indorsement on the 
S.C.^aucc. decree, acknowledged the custom. 

** [ 692 ] And from the time of that decree tithes were paid, agreeably^ 
to the custom, to the plaintiff's father during his life, and after 
his death, to the plaintiff's mother, who held the rectory, as her' 
jointure, and firom the time of her death, to the plaintiff himself 
until the year 1722, when some of the fishermen refused to pay 
their tithes of pilchards and herrings caught in drift nets, and 
their example being soon followed by many others, the plaintiil^ 
in Hilary term 1724, exhibited his bill in the court of excheqjoer 
against the defendi^nts (two of whom, viz. John Tregurtha and 
John James, were defendants in the former cause) for a discovery 
and satisfaction of the tithes of pilchards and herrings taught by 
the defendants since the 25th of March 1722 in Mounfs Bay,' 
and at or near St. Ives Fawey, Mevagissey, and other fishing 
places, in the seas adjoining, by and with fish craft kept within 
the said rectory, as aforesaid. The bill charged the custom to 
be as above stated, and to have been established by the former 
decree, and that the defendants had so taken within that time' 



(a) Gwavat t. Teage^ 1 Wood 303. 
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great quantities of pilchards and herrings^ but refused to pay 1 729. 
tithes thereof pretending that there was no such custom, espe- cyMvat 
cially near St. Ives Ftmey^ 4^. or other remote fishing places, or in v. 

dnraignets. andlthtn. 

The defendants put in their several answers to this bill, and al- 
tfaooghy by the last of such answers, they said they had paid all their 
tithe fish to the plaintiff or his agents up to the S9th of September 
1724, yet by the first answer they denied, that they knew or be* C 693 ] 
lieved that there was such a custom as aforesaid, of paying tithe^ 
and insisted, that such custom was unreasonable, and that they 
hoped to be relieved firom it, for that the defendants had no land 
in the said rectory whereon to moor their boats, and they were 
fcroed to pay others for such liberty, and also port farm to the 
duke of Cornwall^ and were at great charges for boats and nets^ 
which would not last above four years ; whereas saynes^ being 
used near the shore^ would last a man's age, and that the tenth fish 
was sometimes half, and at other times the whole profit. They 
also insirted, 1. That the former decree was not binding on them^ 
there being only two of the present defendants, vix. John Tregur' 
ika and Jokn James^ who were defendant in the former cause ; 
and they said, that they conceived that decree to be hard, and 
therefiire not binding on them* 2. That the custom did not ex- 
tend to driving nets, which of late years had been mostly used, and 
aaynes n^lected. 3. That it was unreasonable to extend it to 
inhabitants and others, and into adjoining seas, out of the parish, 
and therefi)re prayed an issue. 

But the plaintiff's counsel insisted, that here was sufficient found- 
aticm fx a decree, without sending it to an issue. 1. The former 
decree bdng so solemnly obtained. 2. The indorsement by one 
hundred and thir^ of the then defendants, two of whom were then 
living, and defendants to this bill. 3. Constant usage and acqui- 
esoenoe since until the year 1722. 

Isalie bong joined, several witnesses were examined on both 
ddea^ and oa the 3d of Jidy 1727, the cause was heard; and 
thtoi^ there seemed to be no evidence^ by the defendants, against 
the'cdstoin, and though the plaintiff had the formeir decree signed 
fay'idifiirclLone hundred and thirty parishioners, testifying their ac- 
quiefeence in the decree^ yet directions were given for trying tlie 
cnstooiy and the court sent the plaintiff to an issue at law, reluctante 
barm Hakf at the next assizes for the said county ; and in the 
mean time, the defendants were, by consent, to pay their titheii 
m usualy of late years, before the suit began, without prejudice. 

In the next term, Gwavas prayed for a rehearing of the cause ; 
because the custom, as set forth by his bill, was allowed and con- 

Vot. I. T t 
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I7^. firmed by the decree in his Cither's cause^ which appeared to him 

Q^ggggg been made on very solemn and mature debate, and to have been 

▼. acquiesced in above forty-seven years; so that it was become very di& 

J^dSa^ ficultto shew by Uving witnesses what the custom was previous tb 

[ 594 3 that decree; and also, because it appeared through the whole series 

of depositions on both sides in this cause, that there was not the least 

colour or doubt, but that the tithes of pilchards and herrings cang^ 

in the codds of saynes^ or the tenth penny of what the same hid 

been sold for, had been continually paid ; and that the only donbt^ 

if any, wad about the tithe of fish taken in the drift nets, whicfc 

was a matter fully settled by the former decree. 

On the 9th of May 1729, the cause was re-heard. 

The Lord Chief Baron, and Carm/ns baron, seemed to think 
thb a sufficient ground, to decree for the plainti£^ Hale bartm 
doubting; and upon great importunity of the defendant's counsel 
who still insisted to try the custom at law, the court directed an 
issue, and that a trial should be had, at the bar of the said courts 
by a special jury of the county of Middlesex^ to try, whether therb 
Was such a custom, as was laid and insisted upon in the billy or 
not ; which issue came on to be tried at Weshninster^ in the court 
of exchequer on 6th N(wember following, viz. 1729, whereupon 
Several aged witnesses brought from Cormoatt were examined 
on the said trial, which lasted fourteen hours, and afler a long de- 
fence made by the defendants, the jury gave their verdict for tfie 
plainti£^ though the defendants gave pretty strong evidence^ that 
drifl nets were as ancient as saynesj and no tithes had ever been 
paid for drifl fish ; but the authority of the decree (when the matter 
was fully considered) and an acquiescence for fi)rty-one jrears since^ 
was too strong to be got over, and the verdict (which was tb tbh 
satisfaction of all the court, but baron Carter) found that there was 
such a custom as aforesaid. 

On the 5th December following the cause was heard upon the 
equity reserved, wh^n the court declared that the custom was good 
at law, and decreed that the same should be established; and that 
according to such custom the defendants should account fi:>r the 
value of the tithe, or the tenth part of pilchards and herrings bjr 
them taken since the 25th of March 1 722 to the time of exhi- 
biting the bill ; and that the plaintifiT should have his costs bodi at 
law and in equity, to be taxed by the deputy remembrancer. 

From this decree the defendants appealed to the house of lor^ 

and on the behalf of the appellants it was contended, that by the 

variation of the first order of the decree, in directing the issue i6 

be tried by a jury of Middksexj instead of a jury of ComwaU^ the 

appellants were put under great difficulties and disadvantage^ Ml 

[ G95 ] bringing their witnesses firom io great a distance as near three 

10 
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kmidred miles, and egpeciaily such of them as W^re aged and infinnr, ¥t29. 
wad that a jury of Middlesex^ who were entire strangers to the pim^rt 
costoms of 'Comwall, and to the manner of fishing there^ could t. 
not be so well able to judge upon the matter in issue, as a jury of ,^^j^^^ 
duit county ; that the custom was unreasonable and Toid, inasmuch 
as it required the tenth part of the fish to be paid in kind, without 
ny allowance or deduction to be made for the charges and ex- 
pences in catching the same, or in prioviding boats, nets, and othet 
filling ciaft; whereas the tithes demanded in this case, could only 
be due by custom, and claimed as a personal tithe, and as such^ 
all esq^ences and charges of that kind ought to be deducted ; but 
whichj though it most commonly amounted to the half, and some- 
times to the full value of the fish so taken, was not provided for by 
tbb decree, and though the mooring, tjring, and keeping of boatSy 
oeCs^ and other fishing crafi, in the parish, when not used, were 
assigned as a reason or consideration for the custom; yet the 
respondent did not find or provide any convenient place for that 
pnrpose^ or contribute towards the charge thereof; but the appellants 
were forced, at thdr own expence, to procure proper places for 
hepii^ their fishing craft, both when used and when not used ; 
and to make yearly payment to the owners of the soil for the 
aame ; that by this custom, the appellants are obliged to pay tithes 
in kmd for all fish not excepted in the custom which are taken 
not only in Mount* s^y^ but also in the adjoining seas, which is 
mdimited and unconfined, and in consequence thereof they are 
oUiged to land their fish in the said parish, and not elsewhere, to 
be there told or tasted, and the tithes to be paid in kind before they 
can core or dispose of them, though taken in places ever so remote ; 
whidi many times, from great distance and stormy weather, is im« 
Practicable, and puts them under great difficulties and hazard, either 
^keeping the fish so long, as to render them unfit for use or 
being deprived, by attempting to land them, of the opportunity and 
advantage of catching those quantities, which they otherwise 
Alight take : that if this custom should prevail, it would tend to 
the ndn of the appellants and their families ; and they would be 
Under the necessity of breeding up their children to other business, 
in order to enable them to get a living; whereby a very valuable 
nursery for seamen would be destroyed, which has in all times 
sflbrd^ a supply of the ablest men for the publick service, in time 
of need; and the fishing trade in those parts, so advantageous to 
the nation, would be in great danger of being lost It was [ 696 3 
Qierefore hoped, that the decree would be reversed, or at least so 
altered, as that the appellants might only account for the tenth 
penny of the profit made of the fish by them taken, first deducting 
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1729. their chaiges and expences in catching such fish, and in providitig 
g^ boats, HetSf and other fishing craft, and for mooring and keeping 
T. the same when not used. 

^^!j^ To all this it was answered, on the other side, that the custom 
wouhl be vain and fruidess, if it extended only to such as were 
owners of any fishing craft with which the fish were taken ; be- 
cause in that case every one might exchange with his neighbour 
the use of their craft;, and none catch a fish in his own craft; that 
the distance at which fish might be taken and brought to shore 
fresh and good would sufiiciently limit the extent of the custom, 
as to the fish taken in Mcuni^hay^ and the adjoining seas, bnt any 
other limits would wholly fiiistrate the custom, since it would be 
impracticable for the rector to discover whether the fish were taken 
within or beyond such other limits; that no direction was given by 
the decree as to landing the fish, it only established the custom 
and directed the appellants to account for the value of the tithes 
demanded by the respondent, and there was nothing, either in the 
custom or decree, which obliged the appellants to do any thing 
impossible or unreasonable. That the tithe of fish being payaUe 
only by custom was admitted; but that it could be claimed only 
as a personal tithe deductis expensis^ was denied ; for where, as in 
the present case, tithes in kind are due only by the custom, it seems 
impracticable to deduct the expences ; that the statute of Edax, 6. 
which gives remedy for predial and personal tithes, enacts expressly 
that tithe-fish be paid according to custom ; and therefore this is 
within the reason of predial tithes, where no allowance or deduc- 
tion is made for the rent of the land, ploughing sowing, reapinj^ 
Sfc. and the answer in this case is, that no such expences are allow* 
able by the custom* (a) 

llecne After hearing counsel on this appeal, it was ordered and ad- 

^?f^» judged, that the same diould be dismissed, and the decree therdn 

▼d. S3. ' complained of, affirmed* 

C 697 ] P. s Geo. IL A.D. 1729. In Cane. 

Fox and others v. Ayde and others. [2 P. Wms. 520.] 

A modui This was a bill brought to establish a modus in fiivour of the vo^ 
^ habitants of the parish of Sturkm in Nottinghamshire i the modug 



^ P*™^ was in consideration, that after the grass was cut, the parishioneic^ 
tbfl tithe- At his own costs and charges, did make the tithe-grass ioto hay 
hiT'tfam. ^y strewmg the gri^ss upon the ground, (which is called tedding 
fmtiiepa- it), and afterwards gathering it into weeks and wind-rows; 

(a) See D^gge, p. S. c. 8. mOianu r. Barm, WbotT^ Decrees, in which Tirious cuatomi hlf« 
infra 90S. There are alio serenl caeei «>Bong been otebtiihed as to tithe of fith. 
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dieKfinre the persons that inhabited within this parish (which 1729. 
parish i^peared to be the greatest part thereof meadow hind) ^j^j^. 
were to pay no tithes for the herbage of dry and unprofitable inbabitanti 
cattle. witj^the 

^^ pariah, were 

to ^uf no tithes for the herbage of dry and unprofitable cattle, and th^ prored, that the panahionersy 
tiae oat of mind, had paid no tithe of this heitage ; yet the court held it to be a material obje^ion oa 
^ wudui, that foreigners living out of the parish made the tithe-grass into hay, and yet paid tithe 
Mm^ flligib. 53. pL S. S.C. 

Bat» though it was proved in the cause, that the parishioners had 
not, time out of mind, paid tithes for the herbage of dry and un- 
profitable cattle, yet there was no evidence, that this excuse for , 
not paying tithes of herbage was in consideration of the pa- 
rishioners making tithe-grass into hay ; on the other hand, it was 
proved, that foreigners, those who lived out of the town, made the 
tithe-grass into hay, as well as the inhabitants, and yet paid Uthe- 
heibage; also it was proved by the plaintiff, that the grass was 
tedded and spread, and not divided into he^s or cocks, until the 
same was made into hay; and in this parish there was a vicar 
endowed with the small tithes, the rectory an impropriation, and 
the vicar had WL per annum out of it. 

Lord' Chancellour. 1st, This may be a good custom or modusy ^P**"* 
to excuse the occupier of the same land wherein the parbhioners be avoid 
made grass into hay firom paying tithe of after-herbage ; but it can T!'^^^ 
be no good modus to excuse the herbage-tithe of other land ; for the tithe- 
at that rate a ihan might mow and make into hay a small parcel £[^J2^j 
of ground, containing about a quarter or half an acre of land, not only 
«nd by thb means be excused from the tithe-herbage of 100 head ^^J^**^ 

gT cattle. ftompay. 

ingtithea 
j^MMge, but that perhaps a smaU quantity of meadow ground, by making the grass thereof into 
^^1 ahould excuse the greater part of the ground of that parish from paying tithe-herbage. 

My, It seems to me a material objection against the custom, [ 698 3 
"iHt ibrdgners living out of the parish, though they have no pri- 
^lege of being tithe-firee as to their herbage, yet have made 
Ae tithe-grass into hay, which looks as if it was the usage of 
uiat parish for the parishioners to make their grass into hay of 
coarse. 

Sdly, It seems material what some of the witnesses have proved, 
thit in this parish the parishioners, when they cut down the grass, 
did not divide it into tei) parts, until such time as they had made it 
Ukto hay; for, of consequence^ the parson could not have any oppor- 
tunity of making his tithe-grass into hay himself. 

But, 4thly, It being objected, that the consideration of making 
the tithe-grass into hay for the benefit of the rector, could be no 
consideration as to the vicar, who was entitled to the small tithes of 
ketbage; 

Tt 3 
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171^9. Lord Chaacdlour fiaidy that is nothing (a); for origiadfi 

• y^^ ■ of common right the parson was entitled to all the tithes, I 

mui others small -as great, and the tnodus (supposing it to be a good one] 

J^^ have been time out of mind, and, consequently, must have] 

und others, while the parson was seised of the small as well as of the 

A modus in tithes, and when afterwards the vicarage was derived out i 

the tithes parsonage, and the parson by consent of the patron and ore 

due to the endowed the vicar with these small tithes, this shall not pnq 

be a good the parishioners, or deprive them of the benefit of enjoying 

bar to the modus* which they before were entitled to. 

payment of ^ 

a gmall tithe* due to the Ticar, because aU the tithes did at first belong to the parson, daris 

time he might agree to this modus, 

Fkrishion. 5thly, It was objected, that the parishioners de jure, 01^ 
Mrs only make the tithe-irrass into hay. 

bound to o .» 

cut the But the Lord Chancellour declared the law to be othc 

tola* iT^ ^^^ interrupted the counsel when they began to speak to thii 

into heaps ing, that all the parishioners were bound to do was, to cut 

but not^ ^^® grass and divide it into ten parts, after which the parse 

bound to to make it into hay; and that this had been so resolved in ai 

J^^^"*° skiye case' (the case of one Ma/noldsj 1 1 Ja. 1.) ; however, in i 

C 699 ] foreigners, having meadow land in this parish, made their 

grass into hay as well as the parishioners, and yet paid tithe 

herbage, and by reason of the other objections above-menti 

it would be too much in a court of equity to establish this ] 

especially where it was insisted upon (as in this case] th 

parishioner making tithe-grass into hay did not only excw 

herbage of that ground from tithe-herbage, but also the 

herbage that the parishioners were to pay for any land he depa 

* within the parish, nough it might be a great parcel of pastun 

and though the same might be fed all the year. 

Dismiss the bill with costs; but without prejudice as to ai 
gation, that may be made touching the same at law. (b) 



P. 3Geo.IL A. D. 1729. Scac. 

Tai/lor V. Walker. [Bunb. 267.] 
Although Bill was preferred by the plaintiff, as rector of Checkley 
SSTofMi ^^"^y ^^ Stafford^ for tithes of five closes, in that parish, 
issue di- defendant's possession. 

(a) In the case of WintaH r. Child, a prohibi- a declaration by KeeUng C. J. that a mc 

lion was prayed to a suit in the spiritual court by to the parson is no discharge against the ^ 
the vicar for tithes, upon tfaa suggestion of a •{¥) See Hall v. Fettyjylace, Cro. Jac. 4 

modus to pay so much yearly to the parson of the 222. Johnson ▼. Awbret/, Cro. Eliz. 6& 

parish, in discharge of tiUies, which plea had 473. Andrews y. Lane, supra 477. 

been there disallowed. Th? Whole court agreed, ¥. Booty^ Lut. 107 U supra 571. Wood 

that this modus between the plaintiff and the par- rtson, infra 970. Tennant ▼. Stuibingt : 

son, would not discharge him from the payment 640. infra 14B8. BatcheUor ▼• Sm^ 

oi tithes as to tha vicar, and therefore awarided a S Madd. ^2. ii^, vol. ii. 
•oosultatiQii. The case in KeUi m no more than • 



CASES. C9D 

, The defendant by his answer insisted, that there was a modus of 1729. 
Sf. M. in lieu of all tithes, arising on the same closes, and that no ^ 

tithes in kind were ever paid. t. 

Upon the hearing, the court directed an issue to try the modust ^°^^ ' 
and upon the trial it appeared in the evidence, that tliis modus was noted by a 
jpayable, not only for the five closes, but two closes more, parti- ^Sty^ 
cularly named. Mr. Justice Probyn^ upon this evidence (at Stafford) eridence 
directed the jury, who accordii^Iy gave a verdict for the plaintiff 5J[^to 
against the modus. extend to 

Now, upon the return of the postea, it was moved for a new ^j^^^^ .^ 
trial ; for that this being an issue to inform the conscience of the "Jj^ j", 
^XHurt, the defendant ought not to be held so strictly, especially since ings, yet 
no proof of tithes in kind being paid was given; and therefore ^"•**' 
though it extended to two closes more, yet it was less than really 
the prescription was, which he insisted on, and therefore he ought 
to have had the benefit of the proof, as to five closer only. 

For the plaintiff it was insisted, that a modus ought to be certain 
being in bar of common right, and therefore he has failed in the 
defence he insisted on ; and Mr. Justice PrcbyrCs opinion, as certi- [ 700 ] 
fied by baron iJofe, was relied on. But, by tiie whole court, a new 
irial was granted ; and they said, they could not distinguish this 
from the case of a prohibition, (a) 



Tr. 3 & 4 Geo. II. A. D. 1729. Scac. 

Bree v. Drew. [MSS.] 
A RECTOR brought his bill for tithe of wood, stating, that the tIhj rector 
defendant had bought great quantities of young oaks under twenty ^^ ^^ 
years' growth, and other underwood in his parish, which he payer of 
tithed in a very irregular manner, viz. in rows before it was made ^ cma^m, 
into feggots or stacks of equal size or dimensions, pretending that the tenth 
it would be a great expence to him to make it into stacks, and then f^J^ 
to tithe it ; and that he converted the same into smart-hoops, mop- ^^^ ■» 
staves, charcoal, and small coal, without setting it up in stacks. ^ ,^q^ 
The defendant admitted, that he bought sixteen acres of under- 
wood, and cut it, intending to convert it into hoops, mop-staves, 
broom-staves, charcoal, small coal, faggots, bands, Sfc. and set 
out the tithe fairly, and converted the residue to the uses above- 
mentioned : but, that the plaintiff refuse4^ to take away the tithe, 
insisting, that the defendant should convert his part so set out for 
tithe, to the same uses to which he had converted the nine parts : 
that the defendant refused to comply with so unreasonable a re- 



(a) See AuUen t. Pigot, Cro. Eliz. 736. 9ut>ra CvUufth «nA« ''44. Harnng^ t. Horton, 
817. Bm/t. rrf6, Cro. Eliz. 819. lupm 220. 1 Bro. P.C. 140. tupra 594. Markham r. 
LaUhes t. Ckmtian, iupra 740. WUUamt t. Hudeif, infra 1499. 
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1730^ qii^fl, . the charges of such conversion being the foil value of 

wood; and he insbted, that he was not by law bound to be at 



' t; thai expence. 
^^^^f: On reading a decree of this court, 18th Naoember 1672, in 
iw - 't' Braboume v. Eyres {a\ and another decree of this court in WtH 
t^^\%^erman'v* Jones ip)^ lSih%fune 1705, the court dismissed die faiU 
-:. =? with costs, (c) 



Tr. 8 & 4 Geo. II. A. D. 1730, Scac. 

Benson V.Olive. [Bunb. 284.] 
S. C. aft 
Niw pjciin. Bill by the impropriator of Bromley St. Leonard! ^ in the county 

^^JSsa ^^ Middlesex^ for tithe-hay, 4^. 

▼oi. 38^ The defendant, in his answer, does not deny the plaintifP's tide^ 

nrfiwiiin ^^^ insists upon an exemption, as being parcel of one of the greater 

n0<da^i9iiig abbies, which came to the crown by statute 31 iiT. 8. c 13. 

title, a« ' Now, upon hearing the cause, the lord chief baron thought, that 

im^hropiift. where the defendant admits the general right, and insists only upon 

tithHiiy, l^U exemption, such admission is sufficient to put the defendant 

bottac^. upon proving his exemption, and the plaintiff (although a lay 

exemption, itnpropriator) is under no necessity of proving payment of tithes 

must firit tp hin,^ 

^^^J. 2. A decree in 1673, was offered to be produced in evidence. 



TtfimAiB wherein the then impropriator was plaintifi^ and Semain defendant, 
XiJ^S^^^ and wherein the plaintiff's titie was affirmed; but the court would 
^oiMmr^ not permit tiiis decree to be read, because the now plaintiff could 
lands or * ^^ot shew, that the defendant claimed either the same lands, or under 
titl«. the same tide as Semain* 



(a) In Brdbourfie ▼. Eyretf the defendant of Shmpeld^ against the impropriaton and their 

stated in his answer, tliat <' as to the tithe of wood lessee, to establish several customs of tithing, the 

since I^Behadmas 1669> he did then, as he had plamtiA stated {inUr al.) this custom, vis. " that 

done in the preceding years, cause the tithe-wood when anv coppice-woods or shawes have been 

to be made up into faggots, upon the plaintiff's felled and made into faggots, hoops, bavins, hop- 

prondse to pay the charge ibr faggoting ; but the poles, and hurdle-rods, and the tenth had) been 

pUriauMr i|iid reused to perform his promise; duly set out, that then the tenant, occupier, or 

yrlmtHam he had omitted to ftggot any more other person, so cutting and setting out such 

tith e ^ipoo d for the plaintiflT; that since the year tithe, hath been paid in money the fuU tenth part 

1669, *fa0-had cai|sed a luU tcndi part of such of the charge of making such fkggots, ^e, by the 

wood, as was titfaabie, to. be set out for the plain- impropriator or farmer of the said rectory." The 

tiff; but that the plaintiff left the same on the lessee, in his answer, said, ** he beliered aU sudi 

defendant's gronnd, refosing to take it away wo6d Might to be put into a tiUiable conditidn^ 

because it was nqt made up into faggots and and that the tenth faggot, bavin, hop-pole^ and 

•tack-wood for falift, whidi the defendant contends hurdle, ought to be paid ; but as for hoops, the 

he is not bound to do." Tlie court, upon read- same ought not to be made for hoops, but that 

ing the depositions in the cause, and after great what are designed for hoops are to be tithed before 

«lebate, declared, that the defendant ought to nave worked, or, if worked, the workmanship to be 

stacked and faggotted the wood which he set out paid by the impnmriator.*' Hie court made no 

fjr the tithes ; and that the plaintiff ought to be decree as to wood made up fit for market. 1 

relieved for his tithes for the years in which the Wood's Deer. 463. 

dofiepdaot^did not set them out. 1 Wood's Deer. (c) See also Degge, part 2. c. 4. Get v. 

1^. \ Pearch, tmpra 581. Knighi v. Haligy^ mfra 1561. 

ii}.|b this case, which was a biU filed by the The 1attercaae,though rating to the niode of tithing 

vicar, owatiB^ and oecupien of landsy ia tba pariili hops, may by anak^ be rcfeired to aaan iuitiiori^* 
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S. It was objected for the pluntifl^ that the defendantfs (m>» 17S0. 
dacmg ministers' accounts 84 & S5 H. 8. was not suflBdent» being 

subsequent to stat. 31 H. 8. c. 13. but that he ought to shew the ^t7 

sorrender, or when it came to the crown ; but this objection was ^J^^ 



OYer-mled* aoocmntilB 

* 4. A deed was produced by the pluntifi^ dated d(Hh3fan:A 1690, ^^^5 
smd if was admitted it was old enough to be read without proof; nittel to 

be read. 



] 



but Baron Carter objected, that the plaintiff should j^ve some ao- ^J!^^ 
count how he came by it ; but the Lord Chirf Baron said, he could ^v^ 
not see the use of ^that, and it would be very inconvenient ; for then y^^n old 
there must have been an interrogatory to prove this matter by depo- ^|^^ 
sidiMis; for it could not be inquired into on the order to prove ex- no pmf b 
hibits; and the deed was read at last, but by consent; thou^ ^STI^TdL 
Ae rest of tlie barons seemed to be of opinion with the Lord Chief iwriy had 

Bamn.(«) ^i^^X 

5. Another deed in 1694 was offered, but objected to by the it. 
defendant, as not being old enough to prove itself; and by the Deed ^ 
court, this deed was not admitted to be read ; for thpugh som&- J[^^^ . 
times thirty-five, or even thirty years, have been thought suffi- pioreitKli: 
dent, yet not where it is objected to; but the usual rule is forty 

years. (&) 

6. The plaintiff had brought an action on the statute of 2 4* 3 Verdict not 
Edw^S. c. 13. and obtained a verdict, which he offered now in P'T^^ 
evidaiic6; but it was opposed, because this was a matter which the mum 
hi^>pened after issue was joined in this court ; and the pbuntiff not j^^f^ 
bang able to prove^ that that trial was for the same lands, the court Im 
Infused to admit it 

Note. At last the bill was retained for a year, and the pUuntiff to 
be at liberty to bring his action in the mean time. 



M. 4 Geo. IL A. D. 1730. Scac. 

Hooper v. Lethridge and others. [Bunb. 2910 

Bill by a lay impropriator for tithes in PiUon in the county Bin dii 
of Devon. Some of the defendants insisted by their answer, that ^^^^ 
part of the lands, of which tithes were demanded, ought to pay partieb 
tithes to Mr. Indedonj who was entitled to a portion of tithes in 
PiUon. Other defendants insisted, that they were tenants to 
Mr. Eotte^ and that king Henry the eighth granted to his ancestors 
their lands and the tithes thereof prior to the grant of the rectory, 
under which the plaintiff cldmed. Neither Mr.Indedon nor 

Mr. JBolle being made parties, it was objected, that the plaintiff 

—' • ■■ ■ I ■ ■ ■ ■■ 

(a) But QM-WhetlierberoB Carter*swai» not the Fry ▼. Woodf 1 Selw. N.P. 492. iianiy t. Cmr» 

better opinion. Mr. J. £ii/fer wta of this opinion. Hs^ 1 Fri. 35S. infrof toI. it' Bertie t. Beam^ 

BoU. N. P. 2SS. moHi. S PH. SOB. infrih toL ii. MuUem ir. MOckek 

(6) The usual rule it.<iltrly years. Gcvemarof 3 Fn. 399«9 4 Dow. F.C. 297. fij^, voLii. 
Ckebea fTaierumrkiT. Cowper, lEsp. N.P.C 275. 
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1730. cotuld not proceed as to these l^ds respectively; aad tfa 

^ Mr. Incledom was before the court as plaintiff ii\ the cross-bi}] 

T. that praying an exemption as to other lands, both objections 

J^^l allowed by the whole court (a) 



[708] M. 4 Geo. 11. A.D. 1730. Scac, 

Anpn. [Bunb. 294.] 

On rector A RECTOR agrees with a parishioner for his tithes for a cc 

h^^Hh sum, payable yearly at Michaelmas ; the rector dies the b^ir 

i»nrf»«»en oi September; the agreement determining by the death of the 

ftnd dying s^^) ^^ successor shall be entitled to tithes in kind only firoE 

be^ end death, and the executor of the last incumbent to a proportion 

h&m the ' cording to the agreement, till the time of his testator's death ; 

ShSTbe**"* ^^ ^^ ^y ^^ equitable construction. (A) 

Wtween the successor and executor of incumbent. 

H. 4 Geo. IL A.D. 1730. Scac. 

Leigh V. Maudsley. [Bunb. 296.] 

Held suffi- A LAY impropriator by his bill sets forth, that in the year 1 

dent on a jjg ^^ seiscd in fee of all the impropriate tithes in the towi 

impropria- of WeUhoughton in the parish oi Dean in the county oi Lancm 

^'SiM^his Upon the hearing, he went no further in his evidence ol 

onlyproving title, than that about thirty-four years ago these tithes were ref: 

belong to ^® belong to the Andertons of Lostock, under whom the pla 

the Ander. claimed : it was objected for the defendant, that here was i 

whoInTe " suflBcient title shewn, since a layman was not capable of tith< 

claimed; penian(^, but from the crown since 32 H. 8. c. 7-, and therefc 

a^nenJ^ was incumbent on the plaintiff to shew how he derived then 

exemption of the CroWn. 

onra^artial By the wholc court. — If he had set out in his bill a title u 
one cannot ^^ crown, and derived it down, he must have proved it, as he 
in proof. Set it forth ; but since he has not, this proof is sufficient. [^ 
See Penny note, and jiiicre former practice.] 

Bunb. 11*5. The defendant in his answer insisted, that his lands were 
cfaiMlged, 98 being parcel of the possessions of the abbey of Ckx 
sandf dissolved by stat. SI ff. 8. c. 13., but there having been s 
ral instances of the payment of tithes of com in kind, they fui 
alleged, that since no hay had ever been paid, that as to 



add. 53. 



(a) On this disputable point, see Lewis v. Gif- Walk. 513. Cook ▼. Butt, 6 

ford, irrfra 1270. WUtiana v. Price, 4 Pri. 160. vol. ii. 

tn/ra, vol. ii. CaHe v. Ball, 3 Atk. 496. tn/9ti (6) See WUHams v. Powell, 10 East, 269. 

797. WalUi v. Pain and UnderhiU, infra 749. vol. ii. Hawkins v. A'ielly, 8 Ves. 308. 

Clarke v. Stapler, ir^ra 926. Kershaw v. Isles, voL ii. Ayndey v. Wordsworth, S Yes. 4 J 

jf|^ 860. rrO&imion v. Lard Lonsdale, Pan. 331. irifra, vol. ii. 
^71. infra, voL ii. fiawt v. Bcnti, 1 Jac? & 
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speides of tithei they ought in all events to be discbarged» as against 1730. 
a lay impropriator. -;£— 

* But by the court. — Although a defendant ipay in equity insist t. 
on seyeral defences, which are consistent, yet having undertaken •r*!^Jv?'-i 
to prove a general exemption, and failing in that, he cannot have 
the benefit of the other point; so the d^endant was decreed to ac- 
count generally, (a) 



P. 4 Geo. IL A. D. 1781. Dom. Proc. 

Pratt v. Hcpkins and others. [8 Br. P. C. 521.] 

The defendants were proprietors and occupiers of several parcels Lands 
of land, formerly part of Glastonbury common, and conunonly ^J^^^. 
called or known by the several names of Commothmoor^ Black'-acre^ m being 
and South-moor alias Atder^moory and were inclosed by virtue of an a^^es of 
act of parliament made for that purpose in the year 1721. •^ andent 

The plaintiff in the year 1719 obtained a lease from the bishop t^^^J* 
of Bath and fVells of the rectory and parsonage of St. John Baptist^ <^^^ by 
with the chapel of St Bonning in Glastonbury^ and other chapels liament, 
therein mentioned, and of all tithes thereto belonging, for three ^^'J^V^ 
lives; and after the indosure of the commons, viz. in Michaelmas to tithes by 
term 1724, he exhibited his bill in the court of exchequer against ^J^^^ 
the defendants and others, in order to compel them to account with ^ act. 
and make him satis&ction for the tithes arising out of the new in?- 
dosures, and particularly out oS South-moor. 

The plaintiff being well apprized of the defendants' defence with 
relation to their lands in South-moor j viz. that the same were 
exempt from the payment of tithes, as having been part of the de- 
mesnes of the. great and antient monastery of GUistonlmryj did in his 
bill allege, that South-moor was not part of the demesnes of the said 
monastery; but if it was, .and might for that reason have been 
exempt from tithes before the making the act for inclosing the said 
commons, yet the same were made liable and subject to the pay- 
ment of the tithes by th^ following clause in that ac^ : 

f ' Provided always, and it is hereby declared and enacted by the 
authority aforesaid, that nothing herein contained shall extend, or 
be constructed to extend, to prejudice any right or interest which 
the lord bishop oS Bath and Wdls^ the impropriator of the rectory 
or parsonage of St. John Baptist in Glastonbury aforesaid, or his 
les»3e, hath, have, or may have to any tithes which shall belong 
or may accrue to thetn or either of them, out of the said new in- r i^q^ n 
closures hereby to be made; and that such impropriator, or his 
lessee for the time being, shall have and receive all tithes, of what 



(a) See 6 Bac. Abr. 768* Oarkt t. Pmier^ cited, 3 Tri. 620. 
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1T81« kind soever^ of tnd fixmi the said new indosures, as he b or shaD 
' be by law entitled to have and receive the same, as rector or im- 



▼• proprialor of the said parish ; notwithstanding any modusy or pre- 
tSiSSu ^"^ ^^ * modus or composition iQ any other parts of the said 
parish or any exemption whatsoever." ** And it is hereby further 
enacted by die authority aforesaid, that the said Bbhop of Bath and 
WeUsf the impropriator of the rectory or parsonage of St. Jokm 
Baptist in Glastanburtfy tot the time being, or his lessee, as the said 
bishop or- lessee shall be respectively possessed or endded to the 
tithes of the said new indosures, shall for a further augmentaticm 
and better provbion for the curate of the said parish church of St. 
John Baptist in Glastonbury^ pay or caase to be paid unto the 
curate of the said parish and hb successors for the time being yearly 
and every year the full sum of \2L of lawful British money out d( 
the tithes that shall or may arise out of the said new indosures 
hereby to be made free from all taxes whatsoever." 

To thb bill the defendants put in their answers, and thereby ad- 
mitted the plaintiff's right to tithes out of all such parts of the 
new indosures as lay in Common-moor or Black^acre; but as to 
such pcurts of them as were taken out of South-moor , they insisted 
that the same were exempt and free from tithes ; the said common 
called South-fnoor^ which had heretofore been of much greater 
extent dian what was intended to be inclosed by the act, having 
formerly been part of the danesnes of the aforesaid monastery, and 
no tithes having been paid or answered for any part thereof: and 
the defendants subnitted to the court that the act, as passed, had 
not given the plaintiff any right to the tithes, to which he was no( 
before entided by law. 

In Trinity term 1726, the plaindff replied to the defendants^ 
answers, and soon afier came to an agreement with them to ao» 
cept what was due for dthes arising out of Common-moor and 
BtadcHscre^ together with hb costs ; which being stated together at 
1 IL 9s. 2d. were accordingly paid to the plmntiff. 

After this^' the plaintiff and defendants proceeded to examine 
their witnesses touching the demand of dthes out of South^moor^ 
and the depositions being duly published, the cause came on to be 
heard before the barons on the 19th of July 1728, and was heard 
in partf and, by consent on both sides, adjourned over to the next 
C 706 ] term ; and upon a fiill hearing on the 14th o( November following^ 
the barcMis unanimously delivered their opinions, that the defend- 
ants had fully proved the exemption insbted on by their answers; 
and that the act for indosing the commons had given the plaintiff 
no new rig^t to tithes out of the said lands in iSbu^A-maor, and there* 
fore decreed that the jdaintiff's bill should be dkmissed with costs. ' 



CASES. 70S 

Vtom diis decree the plaintiff appealed to the Houae of LcudiBi l^Vll 
cmtondin^ that by the express words of the act the impropriator ^^^ 
or his lessee for the time being was to have. and reotife' aH ▼: , 
tithes of what kind soever arising from the new indosures no6« J^^'Qj^ 
withstanding any modus or composition in any other parts of the 
parish, or any exemption whatsoever, and that diese last words 
would be of no manner of use, if the indosures in Soidh-^noor 
were to be exempt from the pajrment of tithes, it being admit* 
ted by the reqxnidents' answer, that the other two ooomions ought 
to pay tithes; that, according to the act, a certain quantity of 
the commons, containing ten acres, was to be indosed, as a bet- 
ter provision for the curate of the parish; but no distinction 
was ever made as to Soutl^moor^ so that the allotment might as wdl 
be made of lands in South^moor as in either of the other commons: 
whereas if Sondh-moor had been exempt from the paymaat of 
tithes, and had not been iqtended to be subject to tithes after the 
indosures were made, the curate's allotment ought to have been 
confined to the other two conmions, which were confinsedly sub* 
ject to the payment of tithes. That the impropriator imd hit 
lessee were expressly obliged, as they should respectivdy be eut^ 
titled to the tithes of new indosures, to pay the curate of the 
parish the yearly sum of 12/. free from all taxes out of the said 
tithes; whence it was plain, that the act never intended to mfkft 
tfiy distinction between the conmions, the tithes of all new inckw 
sores being equally made the fund for payment of this 12/. ptr anm 
that there was an express saving in the act, that nothing therein cob* 
tuned should extend to prejudice the right and interest of one Mr. 
Strodej in respect of an inclosure of one hundred acres made by 
him in SonUh'tnoors and this saving would have been equally e9L- 
tended to the residue of the moor, unless it had been intended to 
be subject to the payment of tithes ; that though the pn^rietors 
and. owners, who had indosed the commons, had greatiy improved 
thdr own estates, yet it appeared from the evidence^ that the rectolry 
was thereby lessened in value for want of sufficient flocks of sheep [ 707 ] 
to manure the arable grounds ; by which means, and by the annuid 
payment of 12^ to^e curate, which the appellant had constantly 
paid, he must be a considerable loser, if exduded from the tithai 
of the indosures in SoutkHnoor^ and therefore it was hoped that the 
decree would be reversed. 

- On the other side it was said, that the question concerned only 
the . incisures of the common called SouihrmooTi which by the 
pyppft in the cause appeared to be. part of the demesnes i^ the 
monastery of GlasUmbunf^ and, as such, exempt from payment of 
tithes: that no tithes had ever beai paid for this common, though 
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at' different times improvements and inclosnrea had been made o 
several parts of it, so that there was no roojm for the court ft 
doubt, but that, at the time of passing the act, the lands in quea 
tion. were exempted fi*om the payment of tithes ; that the fiist daiiai 
insisted on by the appellant, was only a general saving to the bish^ 
and his lessee of their former right to tithes ; and as to the latte 
part of that clause, which the appellant chiefly relied upon, acti 
of parliament were to have a reasonable construction ; and taking 
the whole clause together, it appeared calculated merely to pre 
serve die impropriator's right notwithstanding any pretence of f 
tnodusj S^c. in other parts of the parish : and it would be ve^ 
extraordinary by the general words, or any exemption whatsoevtt 
at the end 61 this clause, to destroy a clear legal exemption, whec 
the whole drift of the clauses was only to preserve such right ai 
the bishop, the impropriator, or his lessee then had ; that then 
could be no reason in this case to take away an exemption ii 
&vour of an impropriator, because the act did not intend to diminial 
the tithes ; but, on the contrary, the tithes arising frmn the vak 
provement of the other commons would greatly increase the ye«A\ 
value bf the impropriation. 

After hearing counsel on this appeal, it was ordered and adjudged, 
that the same should be dismissed, and the decree of dismission 
therein complained o^ ajB^med. And it was further ordered, that 
the appellant should pay to the respondents 30/. for their costs in 
rei^ect of the said appeal. 



P. i Geo. II. A. D. lySl. Scac. 

Kennedyi clerk, v. Goodwin. [Bunb. 301.] 

Rector brings a bill for tithes, in the parish of South Okenden^ 
in the county of Essex. 

The defendant insbts upon a modus of 4/. 10^. payable yearly^ al 
such a day, for his fiurm called Quince Farroj which was of the 
yearly value of SO/. 

It was objected for the plaintiff, that this modus was too rank; 
and of that opinion was the whole court ; and the defendant was 
decreed to accompt. (a) 



Tr. 5 Geo- II. A.D. 1731. Scac. 

WiUiams v. Pecke. [Seijeant Hill's MSS. vol. 24. p. 16.] 
The case was, Haverley Park lay in three parishes, and was part 
of the antient possessions of the crown, and never had paid any 
tithes, or modusj to any of the three parishes, except a buck and 



(a) Nott| bere tba defendant bimielf stated the ndue of hb fans. 



CASES. 706 

f _ t f • V 

ft doe to tbe parscm of Hcmchurch. The plamtiJB^ bang pardoii 17S1. 
of SUMeford Abbots^ filed his bill to have tidies of so much of th^ "ar^ — 
park as lay within his parish. r. 

"S. B* Pedke^ the defendant, was assignee of the lessee of the ^^' 
erown, and the original lease was for ninety-nine years. nant for 

Booik Serjeant said, The question wbs^ whether the king could pre- ^^^ ^ 
scribe in turn decimando; but the court seemed to be clealr he mighty 
nor was it controverted by the other side. {Lord Hertford v. Lee^ 
Sir Wm. Jones, 387*) Second, Whether lessee of the crown should 
take advantage of such prescription. 

WHbraham argued for the defendant. 

B£jfndlds C. B. The prescription is sufficient ; it is for the king^ 
his fiurmers, and tenants ; had it been for the king only, it could not 
be extended further. But as it is, why should not the king^s lessed 
be in as good a condition as bishops' ? The king is both a spiritual 
aad a lay person. If a bishop's licence would be discharged, why 
not the king's ? and there is no ground for the former, but an extra- 
judicial opinion of Hob. 309. But in this case it is clear, that a ^pns75. 
prescription to discharge the king's tenant for years is good, and so 
decreed by all the barons. 



Tr. 4 & 5 Geo- 11. A. D. 17SI. Dom. Proc 

Webb V. Giffard. [4 Br. P. C. 212.] 

The plaidtiff was rector of the parish of Stoke next Guildfin-d in ^ *.•"*'- 
the county of Sunyy and the defendant was a farmer and occupier umbs the 
«f lands in tbe same parish. defendant 

tniHfftf OQ A 

In Michaelmas term 1729, the plaintiff exhibited a bill in the modtu of 3d. 
court of exchequer against the defendant, setting forth that he ^^^^ 
was entitled to all the tithes arising, in the parish, or to some able on St. 
recompence or satisfaction in lieu thereof, and that the defendant ^^*l^* 
from die year 1726 to the time of exhibiting the bill had occupied after as de- 
great quantities of pasture land on which he kept great numbers of ^[^f^^duf 
sheep, from which he had lambs yeaned, the tithes whereof were » not rM 
demanded by the bill. Tbe defendant, by his answer, admitted ^ ^dii^ 
the plaintiff to be rector, and that the defendant occupied a &nn of itahaUbe 
aod lands in the parish, consisting of twenty-^ht acres of meadow by a jury, 
and two hundred and forty acres of arable land, but no pasture 
ground, except as his arable came round in course of husbandry 
to be sowed with grass seeds, when sowed with summer com: 
be also admitted, that about Michaelmas he bought a number of 
ewes with lamb, and had frx>m them great numbers of lamb% 
which he sold ; but insisted, that the plaintiff was not entitled to 
tithe m kind of lambs, for that there had been the following antient 
asage and custom approved within the parish, m* that every ocea* 
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1731. fier of lands and tenements within the said parish, having a lamb 

j^^ or lambs yeaned within the said parishi ought, and for time out of 

▼. mind had used, to pay to the rector of the said parish for the time 

^''^ bdng, or his lessee, for every lamb so yeaned within the said 

parish, the sum of Sd. and no more^ as & moduSf and in lieu and 

full satis&ction of the tithe of every such lamb: and that 

the same was payable yearly on Saint Marias day, or so aooa 

after as demanded ;^ and that the same had been accepted by the 

rector of the said rectory for the time being, in lieu of tithe of 

Iambs. 

On the 14th of July 1731, the cause came on to be heard; when 
it was, among other things, decreed, that it should be referred to a 
trial at law, to try the modus as set forth and insisted on by the 
defendant in his answer at the then next lent assizes for the county 
of Suny in a feigned action ; and the usual directions were given 
for that purpose. . 

This decree was made by two of the barons only; and therefore^ 
in order to have the opinion of the whole court, the plaintiff by 
petition, alleged that he conceived himself aggrieved by the said 
decree; for that, admitting the modus to be in fact as insisted on» 
yet that the same was void in law, and as such ought not to be 
allowed ; and to have a trial of that, which in itself was void In law, 
would be fruitless and vain ; and therefore prayed that the cause 
might be re-heard, as to the demand of the lambs. 

This petition was argued before all the barons on the 29th No- 
vember 1731 ; and they being of opinion, that the said modus for 
tithe lambs was not a void modus in law, refused to grant a re- 
hearing on that point, but left the plaintiff to try the modus at law 
if he thought fit 

The plaintiff declining to go to a trial pursuant to the said order, 
it was on the 28th November 1732 ordered, that the plaintiff should 
shew cause at setting down the causes after Michaelmas term^ why 
the modus^ as insisted on, should not be taken pro confisssoi and no 
cause being shewn, the order was on the 9th December following 
made absolute. And on the 8th of tdruary 1732 it was ordered^ 
a^udged, and decreed, that so much of the (daintiff's bill, aa 
rdated to h'ls demand of tithe lambs in kind, should be dismissed 
mth costs. 

From these decrees the plaintiff appealed to the house of loids^ 
and on his behalf it was contended, that the Issue to try the modms 
ought not to have been directed before the objections to the validity 
and legality of the m^dus were considered by the court, because if 
the objections were allowed, there had been no fonndati<Hi to jMid 
C 710 ] such issue to be tried ; and on the other hand, if such issue were, 
triedj and a verdict obtained, establishii^ tfie fiwt of ibem o <M % a ii4 - 
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afterwards, cm hearing the objections, the court should be ^f IV^^t^ 
cpiiiioo, that it was not a good modusy the parties would then have ^^ 
been put to great charges and trouble to no purpose. It was t. • 
lowever siilmiitted, that after the issue was taken pro confessd P^ * 
against the appellant, the objections ought to have prevailed, and 
the modus been set aside ; because a custom or usage to pay a sum 
of money in lieu of tithes must be immemorial; but, if it can be 
shewn by evidence, or from any thing in the nature of the payment, 
that it is not ancient and immemorial, then it is not a modus, but 
only a composition, which may bind the parson that makes it, 
but cannot bind the successor without his consent It is well 
known, that in ancient times, and long within the time of legal 
memory, the price of cattie and other commodities was so much 
lower than at present, that a lamb, which now may be worth 2s. 6^*, 
200 years ago would not have been worth more than 6d. or in 
such proportion. But in the present case, the sum of Scf. insisted 
on to have been anciently and immemorially paid in lieu of every 
lamb (which sets the price of every lamb at 2s. 6d.) is so near the 
Talue of such tithes, even at this day, that it proved itself to be 
a modem composition only, and not an ancient, customary, imme- 
morial payment or modus i and therefore ought not to bind the 
appellant, who had a right to his tithes in kind. 

On the otiier side it was argued, that the modus being a matter 
of fiict, if in anywise doubtful, was properly triable by a jury, espe- 
dally as the appellant, at the hearing of the cause, refused to admit 
the fiict of such modus ; and the court would not bar the appellant 
of his right to tithes, until the respondent had established the fact 
of the modus he had insisted on in the most solemn manner by a' 
trial at law. As to the objection, that the modus upon the state of 
it was void, Imd ought not to be allowed ; and that therefore the 
trial bf such an issue would be vain and fruitiess ; the ground of 
the objection seemed to be, that the modtis was so great, and so* 
near the^value of the titiieable matters for which it was paid, that 
it could nb(t be presumed to be well established as a modus or pre-* 
scriptive payment, but must be a modem composition^ considering 
the decrease of the value of money for two or three centuries past ; 
bat this objection arising upon a matter of &ct, was very proper to 
be considered by a jury, who would inquire as to the value of 
lambs in the place where this controversy arose; and therefore 
it was hoped, tiiat the decree and orders would be affirmed, and [711] 
the qypeal dismissed with costs. 

Accordingly, after hearing counsel on this appeal, it was ordered ^^fg^^^^ 
and adjudged, that the same should be dismissed, and the decree Lords Joiar. 
and 4rdiers therein complained of^ affirmed, (a) p. 542. " 

(a) See Lampdi ?• Mnticknapftf tupm 560. n. 

Vol. I. U u 
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P. 5 Geo. II. A.D. 1731. Scac. 



J*ff^w Th« Bishop of Hereford v. Cffucper. [Sir Clement Wearg's MSS. 
▼• 3 Sw^nst. 158. n.] 

Jdodut that '^^^ plaintiflP, as rector of Whitechurchj brought his bill for tithe- 
theoccu- hay and potatoes in kind, and for tlie agistment of barren cattle, 
towndiip Against the claim of tithe-hay a modus was pleaded in bar, viz. 
had time that within the parish of Whitechurch there were several townships, 
paid certain ^^^ that the ocpupiers of each township time out of mind had paid 
sums in lieu certain sums of money in lieu of tithe-hay, which sums were col- 
which sums' lected by the respective constables ; and thus the whole, which 
T^^^ amounted to 155: ^d. was by some of them paid over to the rector 
the respect, s^ a modus for the whole parish. Eyre Serjt pro quer. objected to 
U* ^^iT" ^® vioduSf that as it was laid that the occupiers of each township 
the whole have paid the certain sums, if any occupier of land in a township 
£e i^t^as ^** "^^ P*^^ ^^ share towards making up the sum belon^ng to 
a modus for that township, it will be a variance, and it appears that several of 
parifOi.^ ^^ lands have never been rated. Besides, to make any modus 
Held good, good, it is necessary to shew how the rector may recover the satis- 
faction, for he tliought the rector could have no remedy against a 
division or township. 

Reynoids chief baron observed, that according to this modusj the 
rector was only concerned with each vili in general, and in the 
same manner must have his remedy against each, which Carter B. 
said, was no more than what was done every day in case of chief 
rents ; but afterwards it appeared by the proo&, that it was usual 
for the ractor to deliver schedules to each constable to collect bv : 
and by some of them it appeared how much each inhabitant ought 
and was used to pay towards the sum. On this the chief baron ob- 
served, that in such case the rector's remedy seemed to be against 
each particular landholder for his share. Ordered to stand over 
till next term, the baron going to the house of lords. 

Note. None of the plaintiff's proofs were read, but abdut half 
of the defendant's. 

Trin. 6. Geo. 2. 

The proo& in the cause being read» and observations n^ade 
thereon by the counsel, Reynolds chief baron said, wherever a fiict 
is litigated, and the law resulting from it is dubious, we will always 
have the fact determined before we judge of the law arising from it 
This moebis seems to extend no further than the townships, and the 
rest to be an historical account how it is raised, and that the several 
proporti(ms have been collected among the occupiers. There is no 
reason why this modus as alleged should not be good, for it has all 
the requisites of a good modus. This must be the case where there 
19 a modtts^ for a great quantity of landt which after is disposed of 
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into different bands, though the remedy becomes more intricate, yet 1731. 
the rector must have it against all those who have the land. The Bishop 

Bat teverti &cts appearing doubtful to the court, the principal of of Hereford 
which was, whedier all occupiers of the lands in each township had ^L^. 
cuu trUm ted to the sum to be raised by the respective townships, an 
iisiM at Itfw was directed to try the modus. 

N* B. — Mr. Bitnbitn/ said, when the matter was before the court 
sefiral years ago, it was adjudged against the defendants, because 
the modus was laid to be payable by the owners and occupiers, which 
was hdd to be oneertidn, because an owner is very different from 
anoeoii^ier. 

M. 5 Geo. II. A. D. 17SI. Scac. 

Brincldtm and others V. Edmunds. [Bunb. d07.] 
A BILL was exhibited by the landholders, Sfc. to establish several S.C. 
modus^ in the parish of Newion LongoiUe in the county o( Buck' 314, 
if^Utm. ^odiu of 

1. That tithe-milk ought to be paid by every tenth evening and in kind, 
moming^s meal in kind from Hoe Monday to the second day of No- ***"*« ■ .* 
vem fTf to commence upon the evening of Hoe Monday (that is the part for Um 
Mondcy fortnight after Easter^day) and the morning following, to r^' ^ 
be taken by the rector, at the place of milking, and no tithe-milk ^^ ^on- 
to be paid for the residue of the year. <%> ^ 

But by the court, this is void upon the &ce of it, being only fortnight 
payment of part for the whole, (a) ^^ ^^^ 

2. The second was a modus of a halfpenny for each calf in lieu of j^^^^ of 
calves^ payable on Wednesday before Easter. This was admitted by an i»lf- 
the defendant, and established. P^"^^ 

S. The third was a smoke penny, in lieu of fire-wood burnt in established, 
thdr respective houses, which was also admitted and established, ^^e ^^ 

penny for fire-wood, good. 

4. The fourth was a halfpenny, payable on shear-day, for the uoiu» of 
wool of each sheep dying between Candlemas and shear day, which * \^^* 
WBi likewise admitted and established. the wool 



of each 
sheep dying, established. 

5. The fiflh was 4(2. a month payable on shear day for the tithe lio*Uu of 
of wool of every hundred sheep shorn in the parish, which were ^SwSthc 
brought into it afW the second day o^ February^ and kept till shear- of wool of 
ing day, and after that rate for every less number of sheep, and for J^^"^***" 
li less time. parish, 

As to this it was objected for the defendant, that the witnesses *j^^ . 
differed in their evidence as to the time of payment, one proving it objected 
to be payable about Easter^ the other a few days after shearing-day ; ^J?17^ 



^i'» 



{a ) See Dodd r. Ingteton^ tuffra 5S9. n. 
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om, notwithstanding this objection, it was established, the defetidant 
having no proof in the cause. 

* 6. Where the parishioner has ten lambs, the tenth is due to the 
rector on St. MarVs day ; if nine, the rector is to have one, and 
pay the parishioner a halfpenny ; if eight, he is to have one, and 
pay the parishioner a penny; and when seven lambs, the rector is 



eifnaw&ot 

P«g«- 
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and otken, 

Edmundt, 

Modut 
dedmandi 

• r Y22 1 ^o have one, and pay the parishioner diree-pence halfpenny; but 
for a. less number he is to have no lamb, but is only to have a half- 
penny paid him for each lamb under seven. 

This was established(a), notwithstanding it was objected that by the 
case otReigfwlds agaiast Vincent (6), a payment on St. Marias day 
was adjudged void. But note, it was proved in this cause, that the 
parson had a benefit; for when there were ten lambs, afler the 
parishioner had taken two, the rector Was to choose his one. (jc) 

7. The like modusj as to pigs, was established. 

8. Three eggs for every cock and drake, payable on Wednesdaj^ 
before Easier ; and for every hen and duck, respectively, three eggs, 
in lieu of tithe-eggs, and chickens and ducks, hatched in the parish, 
established all, as above, without trial, the defendant having no proof. 

Na luch lS[ot to extend to turkies, because brought into England lately, {d) 

modtitfoir ^ 

turknrt. 

M. 5 Geo. 11. A. D. 1731. Scac. 

Chamberlain v. Spencer and others. [Bunb. ^SSJ] 

Bill was preferred for glebe, common, and tithes. The case 
upon the bill and answer were almost exactly the same as that of 
Sweetajg^e against the Duke of Kingston; and the court was in- 
clined to follow the same rule in this ease as in tliat; but the plain- 
tiff agreed to have his bill dismissed as for the glebe and common* 
{The case of Sioeetapple v. the Duke ofKingston^ xxAich was in Tri-^ 
nity I Geo. 2. *was asfoUaws.^ 

A BILL was preferred by the rector of Fledborough, in the county 
of Nottingham, 1. For tithes, 2. For glebe, 3. For right of com- 
mon. 1. To the first, the defendants insisted upon a modus of Wh 
a year, although the lands now are not above 400/. a year. 2. To 
"ff'LSl""" ^^^ second, that the plaintiff never had any possession, though he 
ascertained produced an antient terrier of 1645 specifying his glebe. S. And 
law^aml** ^® ^^"°® answer as to the third ; and that both were proper at law.^ 

would not decree tithes till then, though the modut set up by defendant seemed Toid, as being to» 
rank. 



Court 

retained 

abillfor 

tithes, 

glebe, and 

oommona 



(a) Thefollowingis theRqK>rt of C. B. Reynolds*^ 
judgement in this case, Seijt.^itf*s MS. vol. 24. 
p.32. '*IUsfnoldtC.B. Acustomtotithefallkmbs 
on Saint mark's day is good, for though hereby 
the parson may have some lambs that are not 
able to liye of themselves, yet here is a sufficient 
consideration to the parson for it, for if other 
lambs are yeaned before Chrittnuu, tlie parishion. 
ers are obliged to keep them till St. Mark'i day, 



which is longer than the law compels them ; vndt 
of this opinion was the wbole coiut, who denied 
the case of Reignoldt r. Vincent to be law. 

(6) Bun. 1 33. 

(c) See Bum*s E.L. 444. 5. 471. Giib^ ▼. 
Goodman, Bun. 328. infra 735. Egerlon ▼•' 
Still, Bun. 198. tupra 661. Degge, part ii. 
c. 6. ITew/on ▼. JFest^ sufrra 541. 

{d) See noberit v. irdiiams, 12 East, ^5. 
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' By the court. We will retain the bill until the plaintiff has, by 1731. 

iction, ascertained his title at law. Though note^ he had prayed a ' 

commission as to the glebe and common^ and though the modus beriain 

seemed void, as being too rank ; yet they would not decree the tithes snmcer 

until the other points were settled at law. and others. 



H. 5 Geo. XL A.D. I7SI. Scac. 

Poor V. Seymottr. [Bunb. 313.] 

Bill for tithe-herbage for sheep depastured in the parish three T^' 
or four months after they had been shorn, and then were removed shaU not 
into another parish, and shorn there. ^ paid for 

* ' ^ sheep wutcn 

By the court. No tithe-herbage shall be paid for such sheep, have been 
because they ^e onimaliajructuosa {q). Separish 

paid tithes of wool there, though they are removed befbre the next shearing tTme into anotlMsr 
S.C. 8 Wood 321. 



H. 5 Geo. II. A. D. I7SI. Scac. C 7U ] 

Swinfen v. Digby. [Bunb. 3 1 4.] 

In this cause, the court declared, that where land is sown with Where land 

^mips after the com is cleared, and fed with sheep and barren "iJ^'JJ^j. 

^:atde, tithe shall be paid of such turnips; though it was insisted nips,afVer 

^pon for the defendant, that the soil in the county of Stafford was cleared°and 

^ry and sandy, and that this method of husbandry improved the ^^ ^>^ 

land) so that the plaintiff had uberioies decimas of com, and had barren*" 

(a) In this case, the bill stated, that the de- thereafter accrue. This point was deterniihcd in 

fendant hkd sold off* the farm in question a the case ofDummer ▼. Wingfidd.^ In that case 

nomber of ewes and other sheep, which bad been the court held {inter al.) that tlie year for sheep 

depastured there from the time of shearing for ends at shearing day ; and that for such sheep ma 

thiee, foor, or five months, and that there ought were kept after shearing day, and sold awayaAer- 

to have been paid to the plaintiff* one farthing a wards out of the parish, the parson should have a 

month for the tithe of the pasturage of each sheep, pasturage tithe. And both of these points were 

computing the same from shearing time until so affirmed upon a re-hearing. Note, there the 

sold. The defendant said, that the sheep he had parishioners insisted upon a modus for tithe of 

fed OD die said farm were only a few for manur- sheep from Candlemas to shearing time, vix, the 

ing the evm field lands, which, the country being sheep to be sold at Candlemas, and the parson to 

upland, were wintered at a great expence of hi^, have the tenth fleece,, or the value thereof, for all 

the tithes of which he had paid to the plaintiff'; of them, at shearing time ; but for such as are 

thst in 1727 and 1728 he sold ninety sheep in brought in after Candlemas^ the parson Ad, per 

each yetf, and that from shear time to the time of score per mensem for every month they are kept 

tbe sale was about three months ; that no tithes there to the sliear day following. — Note the 

hid been paid foe the said sheep for the said sheep for which the court decreed a pasturage 

time, nor had any ever been demanded ; and that tithe were brought in after Candlemas^ and sold 

a fitrtfasng fbr every sheep b double the value of out after shearing time, but no profit was made 

BQch tithe, supposing it to be due. The court of them. A bill of review was brought, and the 

did not decree any tithe for these sheep. — But, case long debated, and tlie diancellour of the 

it should seem, that this case cannot be law. If exchequer was there, and was against the decree ; 

•beep are depastured in the parish for any time but the other barons affirmed it, and allowed the 

after they heve been shorn, and then removed into demurrer to the bill of review. P,SW,^ M, 

another parish, an agistment tithe is due for them ; Baron Legge^s MSS. See also Jiatemanjr. Aitm 

fbr the tithe year ends at shearing time ; and tlie trojfjfe, infra 1048. Smith v. Johnson^ supra 

Uthe of wool, which b then paid, is in satisfaction G06. Howes v. Carter, Anstr. 500. infra 1424. 

of the tithes of the past year, not of any that may 

• Supra 666. 

Uu 3 
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1731. received the tithe of lamb and wool of the sheep so fed before. • But 
the court over-ruled this defence, and said it amounted to a tvm 
decimandoj as to turnips* {a) 



cattle, tithe 

shall be 

paid of fuch turnips. S.C. S Wood 318. 



Barren 
land, wliat 
within the 
statute of 
8 & 3 £. 6. 



P. 5 Geo. II. A. D. 1731. Scac. 

Dqyley v. Hornby. 
To a rector's bill for small tithes the defendant said, that three 
or four years before, he purchased forty acres of poor, barren 
land, naturally unfit for meadow, or to bear com, although after 
a very great expence he had converted part into meadow, and part 
to tillage, which before was over-run with fiirze, broom, heath, 
briars, S^c. and lay waste ; and he therefore insisted on the benefit 
of the statute of 2 & 3 £. 6. of being exempt firom tithes for seven 
years after such barren lands shall be improved, there being so 
little natural fertility in the said land, and the small crops produced 
thereon being solely owing to the soil, dung, and other manure 
which he had laid upon the same ; that he bad been a great loser 
every year by his improving the said lands, and believed no tithe 
had ever been set forth by any former occupier, and offered to p^ 
305. a year. Tithes decreed. (5) 



Notice to 
takeaway 
tithes 
screredy 
not neces- 
sary at com- 
mon law. 



Bury. Summer Assizes. A.D. 1732. Affirmed in Error, 

Hewhe v. White. [Seijeant HilPs MSS. vol. 29. p. 142. 

In case against a parson for not taking away his tithes off the. 
defendant's ground, after the tithes were severed from the nine parts, 
the plaintiff proved the defendant's induction into the living to 
prove him proprietarim of the tithes as laid down in the declar- 
ation, and then proved the tithes laid upon the ground three weeks 
afterwards. 

Objection for defendant That plaintiff has not proved he gave 
personal notice to the defendant (but only to his sister who lived 
in his house, the defendant not being at home) that he was going 
to tithe. 

Per Lee J. of assize. I know the ecclesiastical court hold notice 
necessary to be given the parson, but I diink it settled that it is not 
necessary at common law, though it is usually done out of civility. 
Chase v. Way is express that notice is not necessary, (c) 

Verdict pro qiier. dam. Is. 



{a) Ikmid r. Tuffhail, Rayn. 75. supra 537. 
Hail ▼. FiliM, tupra 606. Bordley v. Tims^ 
Mupra 540. 

(6) See Slockwett ▼. Terry, infra 823. JoneM 
▼. Le Dmrid, infra 1336. Byron v. Lamb, infra 
1594. Gawden v. Gilbert, I Wood 89. Jlcock 
T. HUyard, ibid. 279. HanHn v. Foiheringkam, 
2 Wood 84. Lmrd Sdsea r. PouvU, 6 Taunt. 



297. irifra, vol. ii. Kingtmill ▼• JBilUnf^tley, 
3 Pri. 465. injra, vol. ii. Warwick v. CMSfU, 
2 M. & S. 349. if^ra, vol. ii. 

(c) In a similar action, Ayletbury spring as- 
sizes, 1735>6, Serjt. Hill's MSS. vol. 29. p. 163. 
Tomkint v. Edmunds, Mr. Justice Thomson 
thought notice after severance to be sufficient. 
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M. 6 Geo. 11. A.D. 173«. Scac. ^^^^' 

Goodwin v. Wortley, et e contra. [Decree-Book, 6th December.] Gcwiwin 

Bill by the rector of Tankersley in Yorkshire {inter aL) for wv/fcy. 
the tithes of wood-lands, and of a water corn-mill. As to the ^^^^^ 
former it was insisted, that there was a modus of Is, Sd. a-year, for a mill 
payable at Easter^ in lieu of the tithes of all wood-lands lying in ^^^ni^ 
the manor of ffortley in the said parish. And as to the mill, a only two 
modiis of 25. payable at Lammas was insisted upon in lieu of the J^^^ 
tithes in kind of all grain ground thereat. A cross-bill was filed though a 
by the defendants to establish the moduses ; and in that bill they ^^^ ^^ 
stated the first modus to be payable at Lammasj not at Easter, added ;tiic 
Xasoes were directed upon the modttses; and upon the trial the jury carried by 
ioond a verdict for the plaintiffs on both tlie issues ; but as to the the original 
•fijst modus they found, that it was payable at Easter j and not at wheels, and 



w, as set forth in the cross-bill ; and as to the other modusj ^? ™\'^ 
t^liey found it as laid, but added, ^* that anciently the said mill had pabie of 
^ivo pair of stones, and no more, and that there hath been added working 

* , , , more than 

"^o the said mill one pair of stones, which are carried by the same two pair of 
Srame and wheels which carried the former stones; but \hat the »ton«^»t 

one time. 

^aid mill can work only two pair of stones at one time." The The court 
^::ourt ordered the original bill to be dismissed with costs both at law ^^Lwuh a 
amd in equity ; and established tlie modus for the mill ; but dismissed modus, 
the cross cause without costs as to the other modus j on account of pj^^g-* 
the mis-statement of the time when it was payable, (a) mistakes 

the day on 
which It 18 payable. Sed vide infra 1268. Anderton ▼. Dariea, and Gibb v. Goodman, infra 735. 
8.C. 3 Wood SSI. 



H. 6 Geo. II. A. D. 1732. Scac. 

Lady Charlton v. Sir Blunden Charlton. [Bunb. 325.] 

Lord chief baron Reynolds declared it as his opinion, that there Tlicrc can 
could be no prescription in non decimando against a lay rector, any ^^^\^ 
more than against a spiritual rector, and that they were equally non deci- 
entitled to tithes of common right (6), and that it was sufficient ]|^[||^' ^ 
for a lay rector to set forth in the bill, that he was seised of the ^r rector, 
* impropriate rectory; and if he made out his title to that, it would tfu^l^dna 
be sufficient, without putting him to the proof of having received ■ n>>rit»«l 
tithes; and to this opinion baron Comyn seemed to assent. But *r 715 i 




oonmRinicated 

original cause , _ , , 

by inserting Lammas instead of Easter day, and Roeef, Callandj infra 1620., may tuppoft ft' 
hnagiuingy from the inquiries he had made, that doctrine forming an exception to this rule, 
that must be the true day ; but tlie court, upon 
■WwJDg oauM, rchiscd to let Yam do it. 

Uu 4 
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V7^9* noiCi he distinguished between one who set up a title to the rectory, 
Xfufy *^^ ^^^ ^^^ entitled himself only to the tiUies, or any species of 
ChaHion tithes, within a parish ; for in this last case the plaintiff shall be 
Sir jBiMn- ^^'^ ^ strict proof, not only of his title, but also of the pnsscrip- 
den Chari- tiou of all Other tithes he sets up a title to. And in this present 
case, the plaintiff having set forth a title in Sir Francis Charlton 
(under whom she claimed) to all the tithes in the parish of Ludjbrd 
(except such small titlies as the vicar usually received) and not to 
the rectory ; and the defendant denying the plaintiff's title to the 
tithe-herbage, and the plaintiff not being able to prove any herbage 
tithe ever paid, though she attempted to prove the unity of posses- 
sion for above seventy years, the bill was dismissed. 



P. 6 Geo. II. A.D. 1738. Scac. 

Fox V. BdrdweU and others ; et e contra. [2 Wood's Deer. 338.] 

S-C. The plaintiff, as vicar of Lakenham in the counfy of the city of 

Buiib'. 327. ^(^rmchf preferred his bill, claiming all manner of tithes, except 

Com. Rep. the tithes of com and grain, arising from the lands in the occupa- 

2 £qu. Oi. tion of the defendants. 
Abr. 7ss. The defendants in their answer said, that the lands of which the 

The repuUi* . 

tion that Ticar demanded the tithes were parcel of the demesne lands of the 
kay^andall ™^"^^ ^^ Lokenhom; that the said manor and demesne lands, to- 
vicarial cether with the advowsons and rectories of Lakenham and of 
{Jjp^^ Brakendelly were parcel of the possessions of the priory of Norwich j 
the near, and holden as well by the prior and convent as by tlieir fanners, 
payment of before and at the time of the dissolution, tithe free ; that the prior 
them by the and convent provided a chaplain to officiate in the said church ; that 
parish, and the priory was dissolved in SO H. 8. and by the statute of 31 i/. 8. 
tiM? payment thg lands thereof were vested in the crown ; that H* 8. changed the 
or some ' priory and convent into a deanery and chapter, and granted the 
other sum ^i^ manor and demesnes to the dean and chapter ; that the dean 

as a compo- . , , ^ 

sition for and chapter in Jan. 33 H. 8. demised the site of the manor, and 

of^nai^ a 1 the lands thereto belonging, and also certain lands assigned out 

occupierji.ol' of the manor o{ Eaton^ to the manor o^ Lakenham^ and a close in 

^Jt'JI^J^ Ameringhale belonging to that manor, (except the water-mills in 

i6o ytfkn^ Lakenham and Lakenham Wood\ to R, Flint for 99 years ; that thqr 

fonn^%. afterwards demised the wood to him ; and declared that it was the 

£ 71t j meaning of the lease, that he should hold the demesnes discharged 

fiufjlus'jf ^ ^® payment of tithes ; that the dean and chapter surrendered 

tWvkw, the manor and demesnes and advowson of the church o^ Lakenham 

IJjJJjJjJJ* to Edward the sixth in the first year of his reign ; who refounded 

cf kkDoa of them, and granted to them the rectories of Lakenham and BrakendeU^ 

c^ten* ^^^ * reservation of the demesnes of the manor; ihoi Edw.6. 

dowmeat. granted the said manor and demesnes to T. Gresham and lus heirs, 
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ID hold them as the prior had holden the same ; that the lands In 1 7S9. 
ihe possession of the defendants were parcel of the demesnes, and 



JFov 

^ere then become vested in earl Berkeley ; and have ever since been y, 
hokien by the occupiers thereof discharged of the payment of tithes. "^T^k^ 
Hiey further stated, that the said dean and chapter, from their first 
ibundaUon by king Henry the eighth until the year 1610, had con- 
standy found a chaplain to officiate in the said parish as the late 
prior and convent had done, and had taken all tithes arising therein, 
except what belonged to the said manor and lands; that the smd 
prior and convent, in all their leases of the said rectory before the 
dissolutiqu, and the said dean and chapter until the year 1610, and 
a long while after, expressly demised '^ all tithes of com, hay, 
hemp, and flax, in the said parish,'* and all other tithes there, but 
always expressly excepted ^* all tithes belonging to the said manor 
o( LakenhamJ* 

The plaintiff set forth, by his amended bill, that the vicarage 
of Lakenham is a very ancient vicarage ; that there was a regular 
succession of vicars for many years before and until the year 1386; 
that there had been such regular succession ever since the year 
1610; that although the prior and convent of Naranchj and the 
dean and chapter there were patrons of it, and ordinaries of die 
place, and also owners of the manor oiLakenham^ and appropriators 
of the said parish, and did, for several years, suffer the same to lie 
TacBDt, and during such vacancy did let the vicarial tithes arising 
on die demesnes of the said manor, yet that they never demised 
the same while there was a vicarage regularly instituted, and par^ 
ticularly since the year 1610 ; and that their tenants had submitted 
to pay the vicarial tithes for the said year, and during the said 
leases^ or had made some composition for the same; that T* JVardf 
formerly occupier of the demesne lands, refusing to pay tithes to 
F. Fcichier clerk, his, the plaintiff's, predecessor, the said F. 
Fdchier filed a bill against the said T. Wardj demanding the said 
tithes, and obtained a decree for an account {a) ; that «/• Sherwood^ 

(a) Tbk decree, in the case of Foldder r. Ward^ granted the manor, rectory, and cfaurcfa of JLoAnt- 

b dated the 1 0th May 1699, in Batter term. Aam» and the advowson, patronage, and Ticanige 

11 W»B' The bQl ttated, that the plaintiff had of Laltenhamt and several other mearaagca ind 

been inadtuted vicar of Lakenham in the month lands in Lakenhaniy to Thomas Grethamf uad 

^December 1692, and that he was thereby entitled that thereby, or by some more ancient com p oal- 

to and demanded the tithes of hay, and all other tion, the said lands were discharged from tl)e 

tithca, excepting of corn and grain, which he payment of tithes. — The court, on reading the 

adnntled belonged to the impropriator, arising on deposidons and several ancient reoords, oraered 

the estate called Lalcenham Holly from the time of the defendant to account for the tithes demanded 

hb institution, llie defendant said, that the by the bill with costs. The defendant, hwiiig 

lands belonging to the said estate were the de- this opinion, proposed to pay the vicar SI. a year 

mesnes of tlw manor of Lakenhamg that no tithes for the tithes of Lakenham Hattg to widch tim 

hmA ever been paid or demanded for the same ; vicar assented, and the agreement was coiiJiiiisil 

that he had Ixmrd that the said lands were for- by Mr. Clwjiiin, the owner of the estate, and 

merly parcels of the possessions of some priory or made an order of the court by the consent of ali 

religious house in Norwich, and came by the dis- the parties. 

aolution of monasteries, to the crown ; that FkhoS. 
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17S2I.' then tenant of Uie said vicarage under P.Bwrough clerk, vicar 

— there, filed his bill also against T. Ward the son ; and the court 

▼. decreed an account for tithes {a) ; that the defendant BardweWm 

-mT^t tr t ^"^^'^^^ became occupier of the said demesne lands in the year 

1721, and readily paid the plaintiff all tithes thereon, except the 

tithes of com and grain, until his death in the year 1727* The* 

vicar therefore prayed the benefit of the former decrees. 

The defendants, in their answer to the vicar's amoided biU^* 
insisted, that all the lands in Lakenham and the tithable places 
C 719 ] for which the vicar demanded tithes, were parcel of the demesne 
lands of the manor of LaJcenhams that the other lands in their 
occupation were parcel of the several manors of Eaton and 
Ameringhal^i that the said manors of Eaton and Ameringhaie^ 
and the demesne lands thereof, and the several churches oC 
Lakenhatttj Eaton, and Ameringhalej and the rectories there and 
of Braiendelly are adjacent; that they had been part of the pos* 
sessions of the dissolved priory and convent of Norwich, evea 
from the foundation, and long before the reign of Richard the 
second; that the said manor, and the demesne lands thereof were 
before that time, and had been ever since, held tithe free; that 
in the year 1094, Herbert, bishop of Norwich, founded the churdi^ 
and in the year 1101 constituted monks there, and granted them 
the holidays which king William Bufus had given to them; the 
feast of Pentecost; the tithe of the said bishop's manor and 
iMkenham, together with all things to the said village belon^ng^ 
hesHAeig Amerii^hale : aU which the said ^t^i^/, bishop of ^orwiiciy 
gave to God and the church for food and raiment of the monk^; 
and all which were held tithe free; that between the years 1312 
and 1386, several persons were instituted vicars, at pleasure^ of the 
said church of Lakenham, on the presentation of the said pricn: and 
convent; that the prior of Norwich obtained a grant or licence 
from John de Grey, bishop of that see, some time after the 
twelfth century, by which it appeared, that the said bishop granted 
to the monks of Nmuoich the several churches aforesaid, to be pos* 

(•X This decree is dated the 24th of February and therebj, or otherwise, were exempted from^ 

17^ Bilarfftam^ 10 Geo, 1. The bill stated^ or the owners entitled to, the payment of tbo 

thai P. Burrtmgh had been instituted into the tithes thereof; that Edw, 6, granted tlie manor, 

Yicaraga of Lakenham in the year 1715; and by the rectory, and the advowson and patronage of 

laiie, dmed the SOth of February 1715, had the vicarage of Lakenham^ to Thomas Greshauh 

demiMd to the plaiatifF the tithes thereof; and and his heirs, &c. — The court, on reading a 

Im demanded of the defendant, an infant, aa copy of the grant from Edw. 6. to Greshamp 

•dnlBiatrstor to his father, the tithes, except of dated the 1st of July, in the seventh year of bis 

90Km Uid gnuif at Lakenham HalL llie defend- reign; the proofs in the cause of Fotchier ▼. 

am appeared l^ hit guardian ; and insisted, that ffard ; and an enroknent of the charter of Edw» 

tbe lands thereof were parcel of the manor of 6. granted in the first year of bis reign to the 

iMkenham, and formerly the possessions of the dean and chapter of Norwich, ordered Um* defend- 

cathadnJ diurch of Norwich, or some otlier rcli- ant to account for the tithes demanded by th« 

gious house; that on the dissolution thereof, the bill; and on the 15th of Jjml 1725, thu report 

manor, farm, and rectory, came to the crown ; tbercoa was confirmed. 
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ictsed to their proper uses, saving to the said bishop and his suc^ 1 7S2* 

cessors the pontifical and parochial rights ; and in particular gave " 

licence to the said monks, that when it should happen that the ▼« 

said church of Lakenham should be void, they might enter up<m the ^'^f|JL 

said vend possession, and serve it by their chaplain at pleasure; so ' 

that after the several statues of JBichard the second fer the endowing 

of vicarages, and that of king Henry the fourth, which prohibits 

all appropriations of vicarages, or any religious person to be vicar, 

the said prior and convent never after presented to the said church, 

nor the said dean and chapter until the year 1625 ; that from the 

year 1S86 till the year 1610, being two hundred and twenty-four 

years, there was not any vicar instituted and inducted therein ; but 

that during that time it was served by their chaplains removable 

at pleasure; that the said vicars had not any portion of tithes 

assigned to them, or received any out of the rectory or any part 

of the demesne lands of Lakenham^ they being always held tithe 

free ; that such vicars were only curates or stipendiary chaplains, [ 720 ] 

toCalfy tempted as well from the vicar as the said dean and 

chapter, as rectories impropriate, by the laws aforesaid ; and that 

the whiple tithes became incorporated in the inheritance of the land, 

and therewith did well vest in the crown by virtue of the 81 /f. 8« 

atiid from the said king in the said dean and chapter, and so passed 

&om them into the hands of Edward the sixth by the surrender 

^ybresaid, and were granted to Qresham in the same manner. But 

they admitted, that the defendant BardwetTs husband might, for 

ipeace^s sake, have paid his tithes to the plaintiff, as in the said 

amended bill is mentioned. 

Ixffd Berkeley and others, together with the said defendants, 
£led their cross-bill against the plaintiff Fox and the dean and 
chapter of Norwich, insisting on the matters and things set forth in 
the said defendant's answer to the original bill ; and they set forth 
their titles to the demesne lands, 4*^. in the said parish of Lakenham ; 
and prayed a ftdl discovery of the matters in question, and that the 
defendant Fox might account for what he had received, and that 
the said exemption lord Berkeley claimed might be established. 

The vicar, by his answer to the cross-bill, said, that the vicar- 
age oS Lakenham was an anciently endowed and perpetual vicarage ; 
and set forth tlie matters to the same effect as in his original amended 
bill; and also the contents of bishop Herberts charter or grant 
to the monks of the cathedral church of Norwich. He also stated, 
that some of the vicars might, for peace's sake, have accepted, of 
some compositions for the vicarial tithes of Lakenham Hall Farm ; 
that 50/. a-year had, for time immemorial, been constantly paid; 
to the vicars there for the tithes of Lakenham Water Mills and 
meadows, without dispute: and that the plaintiff Lackford^ the 
present occupier of the mills, tenement, and meadow, had always 
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17S9. peaceably paid bim tbe same as a composition for the tifbes of the 
""""Z said mills* 

▼. Tbe dean and chapter of Norwich answered and set forth, that 

the said Yicarage of Lakenham was, they beiicYed, an anciently 
endowed and perpetual Ticarage; that a succession of vicars were 
instituted therein in the fourteenth centuvy; that though tbe 
said vicarage might lie vacant for several years, yet they found, 
by divers ancient records belonging to their church, that the aaid 
vicarage was and continued subsisting and lawfully void ; and that 
the same perpetual vicarage had been agam fiUed up for many 
years, first by the crown, on account of lapse, and ever since by 
[ 721 ] the presentation of the said dean and chapter; and thqr set forth 
the several grants and leases as before stated ; and said, that they* 
bdUeved that they had been at one time deprived of their rights 
and possessions, but were restored to them on the restoration of 
Charles the second, with the like charge upon loi^ Berkdey of lOL 
per anman for the tithes of the demesne lands of the said manor; 
by which means the owners thereof had ever since enjoyed the 
tithe of corn. 

. In both causes the plaintiffs replied, and the defendants rgoiae^ 
and witnesses were examined on both sides ; and upon hearing 
counsel for all parties, and on reading the answers (a), the court 
ordered the defendants to the original bill to account with the 
plaintiff for all the tithes demanded by the said bill* arising^ 
happening, and renewing on the lands in their respective oocch 
paUons in the said parish of Lakenham^ and for the values of the 
tithes of nil such tithable matters and dues for and during the time 
charged or required in or by the said bill; and that the cross-bill 
be dismissed with costs* 

' The plaintiffs, in HUary term, in tbe seventh year of George the 
second 1734, petitioned the court for a re-hearing; but the court 
thought proper to refuse a re-hearing, because applicaticm was not 
made for that purpose within six months after prcmoundng the 
decree, although tbe decree was not then passed* 
4 Br. On tlie 18di of March 1735, the defendants appealed to the 

P.C.831. 1^^^^ Qf lords, insisting, tliat though vicars might have been 
anciently instituted in the church of Lakenham^ yet no vicarage 
being endowed, they were not entitled to any tithes, for tithes are 
not due of common right to a vicar; and in the present case, there 
was not the least evidence of any endowment, neither was there 
any proof of the payment of tithes by the occupiers of the demesne 
lands, till Ward was forced to it by Folchier by a decree made upon 
a mistaken and improper defence, and in a suit to which the owners 
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a) Note, none of the depositions were read, as appears as well from the I>ecre«- 
' tatroitt^t)M«p^clUot\i^te. 
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of the inheritance were not parties, and who should not therefore 1 752; 
be bound by any decree ; that the tide of the appellants tp the ex- ^^ 
emption insisted on depending upon old records and other written ▼• 
evidence) and also upon a great variety of facts, whidi they were ^^^ ^^^^ 
ready to make out, and strongly insisted to try by a proper issue 
at law, the right was now, in effect, determined against them^ [ 722 ] 
without a hearing. 

On the other side it was argued, that as the vicarage still sub- 

sisted^ the abuse practised by the prior and convent in keeping it 

vacant by not presenting could not prejudice the rights of the 

vicarage^ when the same became full ; that the surrender of the 

dean and chapter to king Edward the sixth, though it might have' 

vested in the crown the manor and demesne lands and the tithes of 

com, to which the dean and chapter were entitled, as impropriators^ 

yet it oould not aflfect the rights belonging to the vicarage; that the 

general right being with the respondents, it waa incumbent on the 

appdhnts, at the hearing of the causes, to have proceeded and 

laid before the court the evidence of their pretended exemption^ 

which, in all probability, they would have done, had they thought 

the same sufficient, or in any degree stronger than the evidence in 

the two former causes, wherein decrees had been prcmounced* in 

&voiur of the vicar and his lessee ; but, as the appellants did not 

offix any evidence to this purpose, it was agreeable to the constai^ 

and known practice of the court to decree according to the general 

iri^t wherever persons claiming an exemption give no evidence in 

support of it; and therefore it was hoped, that the decree would be 

ciffinned, and the appeal dismissed with exemplary costs. 

But afier hearing counsel on this appeal, it was ordered and ad- Decree 
judged, that the decree and order of dismission therein complained ^^!^' 
of, should be reversed ; and it was further ordered, that the said Joum. 
cxNirt of exchequer should proceed to hear the causes upon the p^ ^^^ 
^leadii^ and proofs taken therein. 

In pursuance of this order these causes were, on BihNooember 
1 735, heard upon the pleadings and proo&, and upon that occasion 
^the following argument was delivered, as it should. seem, by Mr. 
Senm Comyn. 

This was a bill by jPor, as vicar oi Lakenham^ for the tithe of Mr. Baron 
hay, and all vicarial tithes arising on lands in the possession of the ^^^l^ 
defendants from the 10th of October in the year 1727 for the year Com. Rep. 
following. And the case, upon the depositions, appeared to be> ^^^" 
this: In the time o(Will.2. the, cathedral church of Norwich is 
supposed to be built ; and the bishop's see removed from Thetfbrd ' 
thither. 

In the time of Hen. 1. Herbert bishop of Norwich grants to the. [ 728 ] 
prior and convent of Norwich, << Ferias quas A^jt. WQlielmus 
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1752. Jratribui dofiavit^ in hAdomadd Pentecodis^ &c« LakeDham, ctan 
"* emnibia rebus qtue ad eandem pertinent viHam^ pneter terrain Osberti 



ir. archidiaconi Amerioghale, medietatem silvtg de Thorp, &c«" Bnt 
*^ this seems rather a eonfinnation of the grant of Hen. 1. 



A. D. 1121, Edward bishop of Normich confirms to them, 
'^ Omnia qua prmdeceuorez mei dederunty 4" similiter quicquid Her* 
bert de Ross habuit in Lakenham, &c.'' 

A. D. 1Q46, WiUiam bishop of Normick confirms to them, 
*^ Omnia qua Herbertos episeopus Norvicensis, out EYerardus 
episcopus Norvioensis, donadt^ if quicquid Herbert de Ross JuAmi 
in Lakenham, &c." 

A* 2>» I20O9 John de Gre^j bishop of Norwich^ grants to the 
prior and convent of Nanoichf *^ Ecclesiam de Lakenham cum 
omnibus ad eandem periinentibuSj &c« administrari per capeUanos 
suoSf salvo nobis 4* successoribus nostris jure poniifieali 4* parockialiJ* 

16 Hen* 3. A.D* 1282, an inspeximm and confirmaticm of the 
grants of king WiU. 2. and Hen. 1. wherein they grant ^^ mai^^erium 
de Lakenham, Ameringhale, medietatem silva de Thorp^ 4vJ* 
. Am D. 1273, there was a confirmation by pope Gr^ory to the 
monks of Norwich of a grant of the church of Lakenham ^ and 
by the valuation of ecclesiastical benefices 20 Ed. I. and 26 Hen. 8. 
it appears that the cure was served by the monks» who leoeived an 
annual pension. 

By charter 30 Hen. S. the king ^* Coendbium depriore et cofsoeniu 
ecdesia cathedralis Sanctce Trinitatis Norvici transposuU ^ mutavii 
in decan. 4" capitulum ecclesia cathedralis Sancta Trinitatis Nor« 
vici ;" and incorporated the dean and chapter, and granted them 
all the possessions of the priory. See 3 Co. 73. The case of the 
Dean and Chapter of Norwich. 

The dean and chapter having by this grant the manor of Lahen^ 
ham and likewise the church of Lakenham^ as being part of the 
possession of the prior and convent, by lease dated the 2d Jam. 
83 ffet. 8. A.D. 1541, demised to Bobert Flint the site of the 
manor of Lakenham and all the lands belongings except the uillt 
and woods, for ninety-nine years> and covenanted, that the lessee 
should have the tithes of his cattle going on the said demeaaes ; 
and that the dean and chapter would discharge him aS all 
tenths, &C. 

On the 1st of Marchj 1 Ed. 6. by indenture, the deatt and 
diopter, in consideration that Robert Flint had been at great chai^ 
in building and repairing the houses, demised to him LakerAoM 
[ 724 1 voods; and it is declared, that whereas he held the manor of 
Lakenham^ (that is to say, the site of the manor and demesne 
lands by the lease made in 33 H. 8.) which it is said had been 
ahraya fireed finom the payment of tithes predial and pcdrsonal ism 
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the band of tbe fiurmers ; the meaning was, that he should hold the 1732. 

said manor of Lakenham discharged of all manner of such tithes ; ' 

and by the same indenture, the dean and chapter demised to him ▼. 
the tithes of hay and corn growing on the said demesnes for ninety ^"fyiS^ 
years. 

On the Sd of June 1 Ed. 6. the dean and chapter surrendered 

their possessions to the king^ who, by letters patent dated the 9th 

Noik 6 Ed. 6. grant to the dean and chapter, <^ Omnia iUa vumeria 

no§tra de Hindlenoston, 4^. vigitUi maneria in com. Norf. ac etiam 

amms iUas rectorias 4* ecdesias nostras de Hindlenoston, 4l'c. La- 

Vwiham, 4^. viginti quinque rectorias in com* Norf. Sfc. ac etiam 

adooc ati oneSj donationeSf Jura patronatiis vicariarum pradictarum 

eedesiarumf 4* ecuum atjuslibet s necnon omnia 4* singula maneria^ 

messuagioj Sfc. reddit* Sfc. glebas^ decimas^ oblationes, obveniioneSf 

penskmes^ portiones^ advocationes^ jura patronatus, prqficua^ 4* 

\ttrtditamefKta nostra quacunque^ in villiSf Sfc. de Hindlenoston, 

NewtoOy ^c Lakenham, 4'^* i^ ^^^^* Norf. 4*^. ad dictam ecclesiam 

caihedralem dudum spectanf. Except^ tamen^ 4" ^^^s, /ueredibus, 4" 

wtueessotiius nosiris reservat* manet^ de Hemilby ac rectorid 4* 

admcaiiaHe picaria de Wykelwood in com. Norf. necnon omnibus 

4r singulis messuagiis, terrisj decimisj redditibus^ 4* hceredilamentis^ 

in Hemingsby, Lakenham, Sfc. aut aUbiy diet, maner^ de Hemilby, 

Xiakeiiham, 4'^. ac rector, de Hemilby, seu eorum alicw\ quoquomodo 

^peetofU* ac except, omnibus terris, && decimis jacentibus in Eaton, 

€icassigiUKf manet^ de Lakenham extra dict^ rnaner' de Eaton, ac extra 

Jlicf manet'- de Ameringhale, ac modo in tenur^ Roberti Flint. 

By patent, dated the 1st c^ July 7 E€L 6. the king grants to 
Tioma$ Graham^ esq. ** Manerium de Lakenham, tic tof rector^ 4* 
^cdesiam de Lakenham, ac culvocationem 4* Jus patronatAs vicari4e 
^cdesue ibif &c ae omnia 4f singula messuagia^ grangias. Sec glebas, 
&G. ac decimas garbar. blador. granary foeni^ et cannabis ac aP 
dedmas quascunque in Westacre, Lakenham, 4*^. dicf manet' ecdesia, 
&C. $eu mxrum alicui spectantf &c'' 

It does not appear that any vicar was instituted till the year 
1610, but that since then Smith and others have been instituted 
vican^ and Sir Nevil Catlinj his father and grand&ther, held La^ 

keniam &rm, as assignees of the lease made to ; that Tuck^ [ 725 1 

Wrightf Wardj Armiger^ and Revierf were tenants under the Cat" 
UnSf of the said fiirm ; that the common reputation has been, that 
tbe vicars of Lakenham have been entitled to all the tithes of Lor' 
kenhamj except the tithes of corn. 

That tithes have been paid by the owners and occupiers of this . 
farm to the vicars, or a composition for them, which was usually 
8/. a year; that Michard CatUn^ father of Sir NeoUj paid so in iiw. 
of vicarial tithes to SvUth the vicar; that T^dfs father held dia 
Girm several years and paid so ; thai Wright for many vears did 
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1 732. the same ; that Ward refused to pay, on which SimitKs widow suea 
him in the exchequer, and had a decree 9 ffl 8. to pay tithes in 
▼. kind, and being informed Bichard CatUn had paid 405. quarteriy^ ' 
on the reoommaidation of the court, the plaintiff accqrted 8L 
aryear, and Ward paid it for time past, and for all the time after-* 
wards which he held the said fiurm. 

That Wr^ht, Bichard CaOhh and his &ther, paid so; that Tudt 
and his &ther paid so; that jtrmiger and Mercer paid so six <»r 
s^en years; that his &ther at first paid but 5/. or 6L a*year, for 
two Gt three years, but hearing 8/. yearly had been paid, agreed to 
poy so; but paid only SL arjear to Harwood^ who was an easy 
man ; and payments by Tuck^ Wright^ and Ward were confirmed* 
Books oi Bichard CatUn contain entries of his payments anno 1682 
and 1635. 

And two decrees for payment 9 W. 3. and Trin. 8 Geo. 1. were 
read, the last of which was against BardaoeUj now defendant, and 
Ward his tenant ; and Bdtecca Ward hb wife said, that her lni8> 
band paid 20/. for the tithes of the year 1720, and 222. for tithes 
of the year 1721 ; and by a report in the last cause, on the 15tli 
April 1 725 f the defendant was reported indebted 20/. for the tidies 
of the year ; and decreed to pay that sum and costs. 

On the defendant's part they produced, besides the charters and 
grants above, a lease dated the 14th October 34 Hen. 8. finom the 
dean and chapter of Norwich to Lawrence Stistead for fiffy years of 
the tithes of all com belonging to the parsonage there, excqit the 
tithes of com, hay, tack, and hemp, belongmg to the manor of 
Lakenhanij wherein is recited a lease firom the prior and convent 
of Norwich for twenty years to Bcbert Pictoe dated the lOCh of 
Nooember 27 H. 8. 

This lease to Stistead was assigned to Thomas Pidoe, and on hit 
surrender by indenture dated the 12th of April 1 Eliz. the deal 
and chapter demised to Pictoe the tithes of com in Lahenkam be- 
[ 726 ] longhig to the parsonage there (except as before) for aghty yeatr 
from Michaelmas then last. 

On surrender of this lease by indenture dated the 20th of 
December 8 Eliz. the dean and chapter demised the same to Edmund 
Dean, who was assignee of — — ScrhenSf assignee of Thomas 
Pictoe, for seventy-three years. 

By indenture dated the 14th of Fdruary 12 Pliz. the dean and* 
chapter on surrender of the last lease demised to Lane for seven^ 
years. - 

It appears that Lakenham fium is part of the demesnes of the 
manor of Lakenham, and consists of thirty acres in Laimikam^ ^ 
twenlgr-eight acres in Ameringhale, the town-close which lies im^ 
Eaio$$f and the rest consistUig of —— -acres, whidi lies in Si** 

20 
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SUphenfs parisli; and it was proved by ten witnesses, and setend 1732. 
dqxisitioDS in the former causes, that Lakenham farm was reputed ^,^ 
titbe freey and that no tithes in kind either great or small were ▼ 
ever paid for it; and Wright and Ward said, that what they paid 
was only a free gift. 

On this case it was insisted for the defendants, that Ldzkenham 
fiurm was excepted from payment of tithes by the statute SI /f. 8. 
or secondly by the grant 7 Edvo. 6. or, at least, the plaintiff 
cannot be entided to recover any tithes, as having no vicarage 
eodowed. 

, I* It was argued, that the manor oiLakenham^ and likewise the 
wsiarff having been granted to the prior and convent of Norwich^ 
diere was a uni^ of possession, which was a foundation for an ex- 
enq)tion by statute 31 17. 8. But this was not so much insisted 
on; fiir although it was agreed, that where a perpetual, unity con- 
tinued to the time of the dissolution, by force of the statute it was 
a good ground fi>r exemption of those lands for tithes in the hands 
of die patentees ; yet here was no proof, that tlie priory of Nar^ 
naoieh was one of the greater houses that came to the crown 31 /il 8. 
4Uid' it is evident that it was in the crown before, and, conse- 
quoidy, by surrender,, or by the statute of 27 H. 8., for by letters 
patent 2d May SO H. 8. the king changes the prior and convent 
€tNoHBDick into a dean and chapter, and transfers to the dean and 
chapter of Norwich all the possessions of the priory. 

Now no lands belonging to religious houses that were dissolved 
by 27 ff* 8. were exempt from tithes ; and unity of possession was 
not in itself any discharge; for the tithes being collateral to the 
Imif as soon as the unity ceased, the right to tithes revived accord- - 
ing^y. It appears that the dean and chapter of Norwich having G 727 ] 
die possession of the priory, immediately made leases of the tithes. 
By indenture dated the 2d of January S3 i7. 8* they demised the 
manor oiLakenham to Flinty who in consequence was bound to pay 
tithes to the rector, the lessor, and on the 14th of October 34 H. 8. 
thqr demised all the tithes of com belonging to the rectory to 
Lcnx> Stistead for forty years, to commence after a prior lease of 
them by the prior and convent dated the 10th of November 27 H, 8. 
to Bok Pictoe for twenty years : so it is plain they did not then look 
on die tithes to be extinct, or the manor of Laketiham to be exempt 
from the payment of them. 

It.ia true, in the lease to FUnt^ the dean and chapter covenant 
he should not pay tithes for his catde agisted on the demesnes of 
die manor^ which covenant shews, that without it tithes might 
haiyft beea demanded for the agistment of his catUe. In the lease 
lo liim dated the 1st of March^ 1 Edw.6. it is declared indeed, 
ihatidio^AiQQor 4>f I^tiBeniam had been :.al]ways freed from tithek 
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1732. predial and personal in the hands of the fitrmers, and on that ais 

'^ count it was explained that he should not be charged for any such 

y. tithes, and the predial tithes of the demesnes are demised to him 

•nd^rt ^°^ ninety-nine years. 

But, though this be insisted on as an argument, that the demesnes 
were always discharged of tithes ; yet,, if a construction be made 
according to the itaiport of the words, it seems rather to infer the 
contrary. It is very likely that the prior and convent, when 
they leased out any part of their lands, leased them free from the 
payment of tithes, in order to gain the higher rent ; and therefi>re 
in the lease of the manor of Lakenham^ or any part of the demesnes, 
they exempted them from pajring any predial or personal tithef. 
But this was an exemption that was not uiherent in the lands, but 
was the effect of their covenant to excuse them , when, therefore^ 
the covenant in the lease 3d H. 8. excused only the tithes of the 
cattle agisted on the demesnes of the manor, that was not equivar* 
lent to what the former tenants were excused from; and ther&< 
fore in the lease 1 Edw. 6. it was declared, that the meaning was to 
excuse him from all predial and personal tithes, but not fitun 
all tithes whatsoever ; and therefore the predial tithes only were de* 
mised to Flint for ninety-nine years : but all mixed tithes, with 
which the vicar is usually endowed, were still payable by him; the 
covenant to discharge all tithes, was meant only to exempt them 
[ 728 ] from the tenths payable by statute 26 H, 8. and not to excuse from 
any other tithes. 

2. But the thing mainly insisted on is, that by letters patent 
dated the 7th of Eduo. 6. the king granted to Tkonuis Gresham the 
manor oi Lakenham, Ac totam rectoriam 4* ecclesiam de Lakenbam^ 
ac advocationem 4* jus patronatds vicarice ecclesia ibidem^ ac omfua 
messuagicLj &c. gkbasy decimaSf in Westacre, Lakenham, 4^. dief 
maner* eccleside^ &c. seu alicui spectan. &c. Whence it is inferred, 
that the plaintifi^ collated to the vicarage by the dean and chapter, 
can have no right to the tithes, at least, not to the tithes arising 
from the manor of Z^a^en^m. 

And although it was answered, that by the letters patent 1 Edau 6* 
the king had granted the rectory oi Lakenham and advowson of 
the vicarage to the dean and chapter, and, consequently, the sub* 
sequent grant to Thomas Gresham is void; yet it was urged, that 
in that grant there is an exception of all tithes in Lakenham to 
the manor of ZiaAr^Aam belonging; as therefore the demesnes. of 
Lakenham have always been reputed exempt fix>m tithes, and thqr 
came to the crown tithe free, and those tithes by this charter 
are granted to Thomas Gresham^ the plaintiff cannot be entided 
to them. 

But it is evident by what is before said, that the manor of 
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Laienham and other possession? of the prior and convent of JVbr- l^S^. 

vnch came not to the crown by the statute SXH.S. but were '"T; 

in the crown before, either by surrender of the prior and conyent, v. 
or by the statute 27 H. 8. and, consequently, did not come to li^'^Aw 
the crown tithe-firee; but in reality, although the manor of 
Laienham and the rectory of Lakenham had been long united, upon 
the severance of them the right of tithes revived. When therefore 
kmg Edw. 6. in the first year of his reign granted to the dean 
and chapter of Norwich the rectory of Lakenbam^ all the tithes in 
the parish of Lakenham became due to the dean and chapter, as well 
those arising out of the demesnes of the manor, as elsewhere; and 
the exemption does not extend to any tithes, parcel of that rectory. 
Bat, first, the king having granted several manors, rectories, and 
all other hereditaments in Laienham^ or elsewhere in the county 
ofKorfMi, which heretofore belonged to the cathedral church 
df Norwich f he excepts out of this grant the manor of LdzJcenham. 
But this amounted not to an exception of the rectory (if it had 
been appendant to the manor, as it was not) because the rectory 
was expressly granted away before. Then he excepts all tithes 
to the manors of HemiUn/y Lakeriham^ and rectory of HemiUy^ out [ 729 ] 
^orum alicui spectarC; but this doth not except the tithes of the 
demesnes of Z^a^^am, which were not belonging to the manor, 
but to the rectory of Lakenham ; for the tithes are collateral to 
tbe land. Besides, it does not import any tithes belonging to 
the numor, for it comes in with general words belonging to the 
'Danor or rectory of Hemilhy^ or any of them, so that it excepts 
^t any tithes belonging to the manor, unless it otherwise appear 
^ere were any such. The next branch of the exception, indeed, 
^^ms to import, that there were tithes belonging to the manor, 
^'^ce it excepts all tithes in Eaton, assigned to the manor of 
^^^etiham out of the manor of Eaton, and out of the manor of 
-^^nerir^haley now in the tenure of Robert Flint ; and it seems pro- 
'^ble that there might be some portion of tithes granted before the 
^uncil of Lateran out of Eaton and Ameringhale, and annexed 
^ the manor of Lakenham, because in the lease of Stistead 34? H. 8. 
^* the tithe corn belonging to the parsonage of Lakenham, there is 
^^ exception of the tithe of com, hay, tack, and hemp, belonging 
^ the manor of Lakenham, which were probably excepted out of 
"^stead^s lease, because they were before demised to Flint ; and 
P^haps by the lease of the site of the manor of Lakenham SS H. 8. 
^d I Edw, 6. and the demesne lands, they might be thought to 
"^ comprehended in the general words ; but whether they were in 
^^ tenure of Flint by those leases, or any other, the exception of 
^^ tithes being in Eaton^ 4* assignaf 4" appunctuaf manerio de 
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1739. Lfdcenham, extra maner^ de Eatod, 4* fnanet' de Ameringfaalei cu»- 
p^ not except the tithes arising out of the demesnes of Lakenham and 
▼• . belonffinir to the rectory of Lakenham. 
oik£rt. ^^^ if those tithes be not excepted out of the grant 1 Edm.6. 



they could not pass to Thomas Gresham by the grant 7 JSdv. 6. 
They could not pass as a part of the rectory, being granted 
1 Edw. 6. to the dean and chapter; neither could they pass by the 
grant 7 Edw. 6. for the king was deceived ; and his grant to Thomas 
Gresham, as to the rectory oi Lakenham and the advowson of the 
vicarage and. the tithes belonging to the church of Lakenham^, 
was void ; it may possibly stand good, as to any tithes in Eaton^ 
or assigned out of the manor oi Eaton or Jmeringhale to that of 
Lakenham, 

I need not cite cases, to shew, that an exception doth not extend 
to exclude out of a grant what is expressly granted, 2 JZo/. Abr. 
454. «. 8« A man is seised of the manors of C. and D. Blackacre 
[ 7S0 3 is part of the manor of C. but lies near 2>. and is enjoyed with 
and reputed parcel of />• he grants the manor of C and all lands 
reputed parcel of it, except the manor of C. Blackacre is not ex- 
cepted, being expressly granted as parcel of the manor of 2>. under 
the words all lands reputed parcel of that manor. 

Suppose king Edw* 6. had granted to Thomas Gresham the nuuHMr 
of Lakenham, the rectory of ff^. and all the lands, tithes, 4^. to the 
said manor and church or either of them belonging, and afterwards 
had granted the rectory of Lakenham, cum omnibus juribus, membris^ 
4* pertM dicf ecclesue CatV dudum spectarC. I apprehend, that the 
tithes of the demesnes of the manor belonging to the rectory would 
not have passed to Gresham. It would be like the case Mo. 426. 
where the abbot of Abingdon seised of the hundred of if. and the 
leet Jbelonging and other lands which came to the crown on the 
dissolution, the king grants to one Lions part of those lands, and all 
leets it^a pramissa, and after grants the hundred of H. and leet 
belonging to lord Norriss it was holden, that the leet passed by the 
last, not by the first grant 

Thirdly, But in the last place it is said, that here was never any 
vicarage endowed, for the cure was supplied by the monks, who 
had a salary allowed them, and, consequently, the plaintiff cannot 
recover, for the vicar cannot be entitled to tithes, unless endowed 
of them, and the endowment must be proved by an endowment 
produced, or by prescription ; but here is not any endowment, pro- 
duced, and there can be no prescription, because it was shewn yfl^i 
there was none; for there was no pretence of any vicar, or 
paid to him, till the year 1610. 

But it was answered, it may be difficult always to shew thp^ 
exact time, when a vicarage first commenced, or when it was &cmt 
endowed. 



CASES. 



7S0 



T. 

MardweB 
andoihen* 



By the constitulion of Othabon^ 21 Apr. B2 Hen. 8. wiiverH 17S2. 
rekgiotif gut eedesias in jnvprios usus kabent^ si vicarii non sunt 
positi in eisdem infi^a sex mensium spatium, vicarios diocesani prce^ 
senittre non omittant^ quibus sufficienter pro Jacultate ecdesiarum 
assignent pcrtuman^ alioquin diocesani id facer e studeant. 

Tberefocey though the church of Lakenham was appropriate be- 
fine the statutes 15 Rich* 2. and 4 Hen, 4. which require that on 
ai^Mopriation care be taken that there should be a vicarage en- 
dofwedy otherwise the appropriation shall be void; and it was 
JriMstedj that those statutes extend only to the time future, and, 
cooseqaently, on thb appropriation there might be no endowment 
of a vicar ; and it is most probable it was not, because the monks [ 781 ] 
sopfdied the cure till the dissolution, and had no tithes, but an 
ammal pension ; yet it appears by this constitution, ttiat the reli- 
gicNis were obliged to create a vicar and endow him, otherwise the 
iMshop was required to do so ; and this construction extends to all 
fxreoedent q>propriations, and therefore the presumption is, that 
there was a vicar endowed pursuant to this construction* 

How the cure came after to be supplied by their own monks 
does not appear ; perhaps, those monks might be presented and 
instituted, though they are called capeUani ; or perhaps, the pope 
might by buM idlow the prior to ^)point one of his monks to ofli- 
date, and serve the cure, as in the case of Briton and Wade. Crom ^P" ^^* 
Jme. S16. 

The prior of Deintree had the advowson of Norton appropriate, Videfupw 
4Uid the vicarage was endowed with the altarage and small tithes, ^^ard ▼. 
and so oontinoed till the reign of H. 6. when on petition of the Britton. 
prior to the pope, in regard that the priory was poor, the pope 
granted qudd de cateh) the prior should constitute one of his monks 
to crfBdate in the cure, and so it continued to the dissolution ; but 
lield, diis did not dissolve the vicarage. 

It Js true, that this was an endowment after the statute 4 H. 4. 
but though this was a reason given, that the pope could not dissolve 
a vicarage after that statute, yet it was also resolved, that it could 
Hot be done by the pope, though the ordinary might do it 

It is certain, that the vicarage of Lakenham is mentioned in the 
patents 1 Edw. 6. and 7 Edw. 6. so that the church was looked 
upon to have a vicarage then. And though it does not appear how 
tine endowment originally was, it is certain that they were often- 
times uncertain and variable. At first the endowment might be 
small, and afterwards enlarged. Selden^ in his history of tithes, 
soitfay speaking of the first appropriations, ^ Nor was there any 
perpetual certainty of the profits of their presentee (that is the 
person,, the appropriate person presented to any vicarage) till the 
MKmks by composition with the ordinary, or bytheir own ordinance, 

Xx » 
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1789* (whkh prescription after confirmed), appointed some yeariy salary 
jTcg in tithes or glebe or rent for the perpetual maintenance of tht 
V» <^r6 9 which salaries became afterwards the endowments of perpe* 
and oiher$. tuai vicarages. (a) 

flupni 58. Grimes 4' clV against Smithy 12 Co. 4* in the exchequer. The 
case was, The abbot of Selby held the parsonage of LubbenAam in 
the county of Leicester as appropriate, which came to the crown 
[ 732 3 by statute SlH. 8. who in the thirty-seventh year of his reign 
granted it in fee-farm, under which grant the plaintiff claimed* Tla 
defendant got a presentation from queen Elizabeth to this chnrch, 
and insisted, that the impropriation was made %2 Edw. 4« and no 
endowment of a vicarage, and, consequendy, the appropriation 
void ; and there was no instrument or direct proof of any endows* 
ment; but since, during the appropriation supposed, there had 
been a vicar inducted, as a vicar rightfully endowed, it was resoii^ 
by the court, that the vicarage, in respect of its continuance, was 
rightfully endowed* And the court said, that it would be danger- 
ous to examine into the original of impropriations of parsonages 
and endowments of vicarages. 

In the present case, there is a proof of payment of vicarial tithes 
to the vicar for near one hundred years, while Richard CaUin^ 
Tuckj Weighty fVardf Armiger^ Mensor, held this fiurm, and a con* 
stant reputation, that all tithes but of com belonged to the plaintiff; 
and two decrees of this court in his favour, which raise a strong 
presumption for him. 

It is possible, that the endowment at first was but small ; that 
some pension was paid to the incumbent ; that when the dean and 
chapter had the parsonage, they might vary or augment the endow- 
ment of the vicarage. In Flint^s lease 3S H. 8. the demise of pre- 
dial and personal tithes only looks like a reservation of the rest for 
the vicar ; and the prescription, which is evidence of an endowment, 
need not to be such as admits no proof when it was not paid ; for 
the endowment may be within time of memory ; but a prescription 
allowed by the canon law of sixty years, or thereabouts, is a time 
sufiicient to induce a belief, that there was some foundation for the 
payment, though it does not exactly appear when such payment 
began. Besides, there was on the 6tb o{ November 1735, to which 
time the debate of the cause had been put over, further evidence 
given of several presentations by the dean and chapter to the vicap- 
age, and the vicars instituted thereon, some of which were said to 
be in pursuance of the constitution of Othobon. 

The first institutions were 1312, which were followed by others 

in 1327, 1359, 1361, 1375, 1386. In the year 1569 there was 

(a) Cb. 12. sect. i. 
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9^ sequestration granted of the profits of the vicarage by the bishop, 1732. 

in order to supply the cure in the vacancy ; and in 1610 there was — "Z 

a presentation again. Besides, ther^ were produced accounts of v. 
•the chamberlains or treasurers of the priory, in the time of ii. 2. J^^!^ 
and H, 6. wherein they account for 5s. de terris pertinerC vicario de *£ 733 1 
Lakenham ; 41/. 4^. 4fe^. de ecclesid de Lakenham ; lU.de manerio 
cum decimis; ei 19 R. 2. de manerio 20L de decimis 4/. 

It was further proved, that the reputation was, that the vicar 
had the tithe-hay, as well as other vicarial tithes, and that the pay- 
ment of the 8Z. yearly by Catlin^ Wright^ Sfc, was reckoned to be 
for the tithe of hay, clover, turnips, and all other small tithes, and 
that tithe had been once paid in kind to the vicar. 

It was further insisted, that the vicarage or rectory of Lakenham 
came not to the crown either by the statute 31 ff. 8. or 27 H. 8. 
but the king 30 H. 8. translated the priory and convent to a dean 
and chapter, and transferred the possessions of the priory to the 
4ean and chapter ; so that these possessions not being surrendered 
10 the crown, nor vested in the crown by any act of parliament, 
there could not be any exemption from tithes ; for unity of posses- 
sion cannot be an exemption longer than the unity continues ; and 
it is only by force of the penning of the clause in the statute 3 1 /if. 8. 
that the lands given to the crown by that statute are discharged, 
where there had been a perpetual unity till the dissolution by that 
statute. 

And the court was of opinion, that the unity of possession of the 
manor and rectory of Lakenham^ in the hands of the prior and 
convent, and afler, of the dean and chapter of Norwich, till 1 Ed, 6. 
did not exempt the demesnes of the manor from tithes, when they 
came to be severed. 

That by the letters patent, 9th Nov, 1 Ed, 6. the rectory was 
granted to the dean and chapter of Norwichf and, consequently, 
die grant of it by the patent 7 Ed, 6, to Thtmias Gresham was void ; 
and although there was an exception in the grant 1 Ed, 6, of the 
manor of Lakenham, rectory of Hemilby, Sfc. and all lands, tithes, 
4^. to the said manors, rectory, out eorvrn alicui quoquomodo spectant\ 
that did not except any tithes, parcel of the rectory of LakenJiam, 
which was before expressly granted to the dean and chapter, much 
less the tithes belonging to the vicarage. 

Thus the reputation of tithes of hay, and all vicarial tithes 
belonging to the vicar, and the payment of them by the rest of the 
pcuish, and the payment of the 8/. yearly, or some other sum, as a 
composition for them by the owners and occupiers of Lakenham 
&rni, above one hundred years, and the two former decrees in [ 734 ] 
&vour of the vicar, was a sufficient evidence of some ancient endow- 
meutf 
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17d2. And the court decreed that the defendants BardweUy BaUs^ Bui'- 
triccy Proctor^ and Rix, should account with the plainti£&9 and pay 
the tithes demanded by the original bill, with costs ; and that the 
defendants' cross-bill should be dismissed with costs. 

The defendants appealed a second time, stating the same case 
as before, and insisting, that having given fiill evidence of the 
exemption, there was a sufficient foundation for die court, either to 
establish the same, or at least to direct an issue for trying it Hiat 
by the decree the appellants were to account for the tithes of aH 
the lands in their respective occupations; whereas it was plainly 
proved, that sixty acres, part of the lands in the occupation of the 
appellant BardweU^ were part of the manors, and lay in the several 
parishes of Eaton and Ameringhale^ which had never paid any vica- 
rial tithes, or any composition for the same, and that about twen^- 
four acres, other part of the said farm, lay in the parish of Saint 
Stephen in the county of the city of Norwich^ and there was no 
proof, that the respondent was entitled to any portion of tithes 
out of lands not within the piCrish of Lakenhctm. That the appel^ 
' lants were to account for the tithes of hay, although the respondent 
had made no manner of proof of any title to such tithes, or that 
the same had ever been taken by the vicar ; besides, the tithe of 
hay is a great tithe, and not vicarial ; and upon hearing the cause 
otFolchier against fVard^ whereon the respondent in great measure 
founded his demand of any tithes whatsoever, the then defendant 
was not to account for the tithes of hay, but, by the minutes taken 
on the hearing of that cause, those tithes were expressly excepted* 

The respondent likewise stated the same case as before, and in 
addition to the reasons there given, it was now said to have ^>- 
peared upon full proof, at the last hearing, and also by the proo6 
in the former cause of Folchier against Ward^ that valuable com- 
positions for the vicarial tithes of HaU fiurm, were peaceably paid 
to the vicar of the parish by the tenants under Lord Berkdey for 
many years together ; and though disputes were afterwards raised 
about the said tithes, yet the same had been adjudged to the vicar 
and his lessee by the former decrees. 

After hearing counsel on this appeal, it was ordered and ad- 
judged, that the same should be dismissed, and the decree therein 
r 735 ] complained of, affirmed : it was ftirther ordered, that the appd<- 
lants should pay to the respondent, John Tox^ 200^ for his costs in 
respect of the said appeal, (a) 

(a) It abould ■eem Ihat these were tttmjjlBLry costs. 



Tr. e&'zGeo. II. A. D. 1733. Scac. ^^^^ 

Gibb V. Goodman and others. [Bunb. 328.] ^ 

Bill for tithes by the vicar of Bedminster in the coun^ of aS'^SSi 
Skmersei. Where the 

The defisndants insisted on a modu$ of id. for the milk of each ^ ^P"^' 

mentor » 

Hcow, and 6s. Sd. for every tenth calf, for the tithe of all calves, modut » 
JNioiCf no day was allied in the answer, which, according to former ^^°^|^" 
X»recedents, seemed to be a &tal objection ; yet, by the whde court, it may be 
^Jbe defendant was permitted to prove the day by depositions ; and ^^bnce, 
^Jiereupon the court directed an issue to try the sam^ with liberty but not if . 
indorse the postea. ^^ lo 

cstebliflh a iiMNfia. &G.2WoodS46. 

Note. The lord chief baron took this distinction, that in an an- 
rer the day may be supplied by the evidence, so as to be a foun- 



-Nation for the court to direct an issue; but in a cross-bill to estab^ ^^ >>>^ 
lish a modus^ a day must be expressly alleged. Laitb« ▼. 

Jlote. It was objected, that the 6s. Sd. was too rank ; and it ^•*!"* 
was not alleged that any thing was payable, if there were less than ▼. Wram. 
ten calves ; both which seemed material objections ; but the court Modus of 
thought a verdict might make it good. ooe oOf^ 

May 20, 1 734, this cause came on again upon the return of the ^^^ «^ 
fosteas the jury found the issue for the modus for the milk, and ^l^Mia 
that the modus of id. was payable at Easter : so as to that, the bill propoitioo, 
was dismissed with costs, both at law and in equity. i^ l^^ n^oi. 

As to the other modus for calves, the jury found it, but no day **" S*^L^ 
when payable ; but upon the objection, that it was not said, <^ and * 
so in firoportion, if there be a less number than ten ;'' and the jury 
Hot having found it so, the defendant was decreed to account for 
tithe of calves, {a) but no costs were allowed on either side at law, 
as to this modus, the fiict being for the defendant^ the law for the 
plaintiff. (*) 

Tr. 6 & 7 Geo. II. A.D. 1733. Scac. [ 736 ] 

Salmon and others v. Rake. [Bunb. 176.] 
A BILL was brought for establishing moduses, and also for an iDjunctioo 
injunction to stay the defendant from proceeding against the ritudcourc, 
()]ainti& in the ecclesiastical court The defendant admitted some to ttay a 
^f the modusesj but absolutely denied the most and greatest of them. titbes,wbera 
And by the whole court of exchequer — • Though the plaintiff here • *»«^ "• 
lias not put in a plea to the libel in the spiritual court, yet since be 



(a) See EmetU t. IToMt, 1 Wood 905. Red- ib, 369. Layngyr.Tarborought 4 FH« SS3. Jif/W^ 

4mgtom T. Niett S Wood 62. ManteU ▼. Potfw, vol. ii. 

infra 1504. TuiMByr. Day^ 3 Wood 85. Eger- (6) This is erroneous; the plaintiff bad lia 

i^n ▼. Stilly 9 Wood 351. mpra 661. Towrdeyy. cosU in respect of tithe of caivee. 2 ITterf'i 

Tomlinsont 3 Wood 342. Snoivden ▼. ShoUmt Deer. 347. 
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17iS* that court cannot try moduses^ and the bill prays an establishment 

bliabecL * thereolj an injunction must be granted, {a) 
S.C. — 

9 Wood 



S4S. M, 7 Geo. II- A. D. 1733. Dom. Proc. 

Lewis V. Griffith. [4 Br. P. C. SU.] 
A?ftnon The dean and chapter of Worcester being in the right of their 
^^^^^^ church seised in fee of the impropriate rectory of the parsonage of 
equity for Old BadnoTy and all manner of tithes arising and renewing yearly 
be ^e" within the said parish, by indenture of lease under their common 
amount of seal dated the 25th of November 1723, demised the same to the 
most noble James duke of Chandois, his executors, administrators, 



and assigns, from the date of the said lease, for twenty-one years, 
under the yearly rent therein mentioned. 

And by indenture dated the 15th of February 1728, the duke 
assigned the said lease and premises to the plaintiff, hb executors, 
administrators, and assigns, subject to the said yearly rent, whereby 
the plaintiff becarne well entitled to all the tithes and duties aris- 
ing and growing within the said rectory and the titheable places 
thereof. 

The defendant, after the said 15th of February 1728, occupied 
a messuage and lands within the said parish, and particularly 
thirty acres of meadow and pasture ground; but neglecting to 
tithe the same for the years 1729 and 1739, or to make the 
plaintiff any satisfiiction for such tithes ; the plaintiff in Michadmas 
term 1730 filed his bill in the court of exchequer against the d&- 
fimdant for an account and satisfaction thereof. 

To this bill the defendant put in his answer, and thereby ad- 
mitted it to be the 'general opinion of the country, that the plain- 
tiff was owner of the tithes ; said, that he occupied one messuage, a 
C 737 ] small garden, five acres of arable, four acres of pasture ground, 
and an acre and a half of meadow ; that as to the meadow, be 
was tenant at will, at 1/. 6^. a year, and that it was, in the ge* 
neral opinion, tithe fre^ and never any tithe-hay was paid for the 
same ; but being only tenant at will, and the value of the tithe 
small, and rather than give any colour for a suit, he ordered his 
servant, mowing there in 1729, in case the plaintiff's agents de- 
manded tithe-hay, to set it out : that soon after, Henry Davis, the 
plaintiff's servant, who had been a tithe-gatherer thirty years, 
being offered to have the hay tithed, answered he never gathered 
tithe from thence, and would not meddle with it, and they might 
carry it away; whereupon the hay was carried home untithed. 
That in the year 1730, Edward Turner, the plaintiff's agent, came^ 
to the said meadow, and saw the hay tithe, and opened one of th9 
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(a) Blacket t. Finney f svunu S61< 
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Goduy and imagining no tithes were duCf went away, and said J7SS* 
be would consult Howell IjewiSf the plaintiff's chief agent, and ^^ 
soon after returned and said, he would not meddle with it, where- ▼• 
upon the defendant carried it home : and that having grazed the ^^'tf'^ 
said meadow each year till the middle of Mai/f he had but little 
hay, and believed the tithe thereof was not worth above 1^. 6d. 
each year; but knew not how the said meadow became exempt 
from the payment of tithes. 

Issue being joined, several witnesses were examined, who proved 
the demand of tithe hay of the said meadow, and that the defend- 
ant forbid the plaintiff to take the same, but no proof was given 
<if the pretended exemption. 

On the 15th of November 1733, the cause was heard before 
the barons of the exchequer, who decreed, that the defendant 
should account with and satisfy the plaintiff for the value of the 
tidies of hay of the said meadow for the year 1729 and 1730; 
and it was thereby referred to the deputy remembrancer to take 
such account, and to make his report with all convenient speed ; 
and the cause was to continue in the paper of causes, to be fur- 
ther heard upon the coming in of the said report. In pursuance of 
this decree, the deputy on the third of February 1734 made his 
report, and thereby certified, that there was due to the plaintiff 
fiom the defendant for the value of tithe-hay of the said meadow, 
for the years 1729 and 1730, the sum of 9s. And the cause 
being heard upon this report, on the 10th of the same months 
the court decreed that the report should be affirmed, and that the 
defendant should pay the plaintiff the said 9s. reported due, 
together with costs of the suit, to be taxed ; and which were after- r 1^53 -1 
Wards taxed at the sum of 51/. 5s. Sd. 

The defendant appealed from this decree, insisting^ that the 
ImU being founded on a supposed fraud in the appellant in con- 
cealing his tithes, and praying a discovery and account of the titiies 
so supposed to be concealed ; and the appellant havings by his an- 
swer, denied any concealment; the respondent, in order to en- 
title himself to any decree upon such a bill, ought to have verified 
the allegations of it, but which he had not attempted to do; 
that the appellant having stated the matter of fact as to the tithe 
of the m&idows, and denied all fraud ; and as no firaud was at- 
tempted to be proved upon the commission, or insisted on at the 
bearing, nothing remained in controversy between the parties, or 
to be accounted for, but a demand of 35. or 4is. for which the 
respondent might have had, and ought to have taken his remedy in 
a court of law, and not brought the appellant into a court of equity, 
for a demand so very inconsiderable as to be beneath the dignity of 
the court to take any notice of. , But supposing the decree proper 
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17S9. tliere was' not the least colour to decree tlie appellant to acooont 

2>M^ fcr the tithe-hay of the year 17S0, which he had actually set out, 

7* and which the respondent's agent might have carried away, but 

^^^ would not meddle with; nor was there any evidence, that the 

hay in question' was worth 95. If, however, it was really worth 

that sum,' the decreeing of costs, which amounted to 51/* 6s. Sli. 

was surely a punishment more than equal to the appellant's crime 

in not paying 95. and especially as he had sworn in his answer 

that the respondent never demanded satisfaction. Under these 

circumstances, therefore, it was hoped, that the decree would be 

reversed, and the respondent's bill dismissed with costs* 

On the other side 'it was said, that tithes in kind are due of 
common right, and no presumption from report only oug^t to 
be of any weight to avoid a demand so founded: and though the 
appellant, by his answer, had set up a pretence of exemptioii 
from tithes, yet he had given no proof of it, nor had he set up 
any modus or composition in lieu of tithes ; that it appeared clearly 
from the proceedings in the cause, that the appellant controverted 
the respondent's right to the tithes ; and therefore it was proper to 
- sue in a court of equity in order to ascertain and settle such right; 
and that the appellant's answer, as to his not disputing die re- 
spondent's right, was inconsistent with itself; for though he ad- 
mitted, that he would have paid tithe for his hay, had he thought 
C 7^^ ] the^respondent would have required it, yet he did not even submit 
by his answer to pay any tithe for the same, though the respondent 
had required it by his bilL 

After hearing counsel on this appeal, it was ordered and ad- 



iKiffdi*- * judged, that the same should be dismissed, and the decree therein 

Jour* complained of. affirmed. 

p. 141. —--=-==----=—- 



H. 7 Geo. II. A. D. 1738. Scac. 

Beaver y.SpraUey. [Bunb. SSS.] 

Bill for Xhe plaindff as lessee of Mr. Blagrave^ impropriator of Strati 

ing A cuir Mortimer J in the county of Berks, brought his bill for tithe of 
^!^^I^ wheat, barley, ij-c. and set forth, that by the custom in that parish, 
to givo all the occupiers ought to give notice to the person entitled to the 
^^^f^ ^ tithes of setting forth their tithes, or there was some other custom 
titbet, or of the like nature, and that the defendant had not given notice^ 

^mc^r* *"*^ prayed an account. 

custom of Now, upon the hearing, it was objected for the defendant, firsts 
^reTheid ^^ ^^ ^^ Unreasonable the occupier should be obliged to give 
Ud» and notice to the person entitled to the tithes, for he might live one 
with costs, hundred miles out of the parish. 

Barons Carier and Comyn thought there was something in tb€ 
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oljectipny though the lord chief baron thought this well enough, 17Sd. 
br notice to the servant would be good notice in that casie. (a) jj ^^u ^ 

The aecond objection was, that it was too uncertain, *^ or some ▼• 
other custom of the like nature;" to which it was answered, that '^''^'''^' 
this bill was not to establish a custom, it was only for an ac« 
count; and the custom was only alleged as an inducement to that 
donand ; though in the first case greater certainty was required, 
because it is to be the foundation of an issue, which is generally 
directed before a court of equity establishes a custom. 

Bat by the whole court, thb is a fiital objection to the custom, 
and that being the foundation of the plaintiff's demand, we cannot 
decree an account, without first establishing the custom ; and the 
faQl was dismissed with costs. 



H. 7 Geo. 11. A. D. 1733. Scac. [740] 

Smith ▼. Morgan. [Bunb. SS5.] 
A BILL was preferred for twelve or thirteen different sorts of The court 
tithes, and the plaintiff did not abridge his demand by his replica* pi^im^ff |,s^ 
don ; upon the hearing it was referred to an account, but costs were costs gene, 
reserved generally till the report came in. biu'fOT is 

Now upon the report it appeared, the defendant was indebted to difibnent 
the plaintiff for one species of tithes only, viz. wood 4>0^. but not tithes, 
for any of the other tidies demanded by the bill ; and therefore ^^^L*^ 
it was insisted for the defendant, that the plaintiff should have his proved but 
eosts, only as to the wood, which was reported for him, but that JJ^^Ib^- 
he ought to pay costs for all the others demanded, and which he due» nor 
had not proved. . S^* 

Note. This seemed very reasonable, the plaintiff not having demand bjr 
abridged his demand by his replication, but having put the de- ^^ 
Cendant to the trouble and expence of entering upon the proof of > 

%he other matters, but the court (too hastily) decreed costs generally 
%o the plaintiff, {b) 

M. 8 Geo- II. A. D. 1734. Scac. 

Laithes and others v. Christian. [Bunb. 840.] 

Bill by the owners and occupiers of lands in the parish of Croi- ^wue di« 

ikaaUej in the county of Cumberland^ to establish moduses; one in timodmsT^ 

the two forests of Barraaadale and Wythbum within the parish, the ^^^^ "^ 

other within the parish at large; but there was no variance of the exactly •■ 

modusesy only as to the sums payable ; so that there were in effect ^f *" ^^ 

the same as to the point in dispute now, which was this : &C. 

(a) On the point of notioTi Me Speneer*^ caie, nant y. Siubbing, S Anttr. t>|/Wi 143S. ffewhe 
1 RdU. Abr. 64S. Gale t. Ewer, infra 1579. ▼. Wkiie, Seij€«nt Hill's MSS. n^mi 714. 
BuUer T. Heatkby, Bun. 1891. infra 938. 7m- (h) The court would ccrtainlj not po decnt 

coali at tfriediqr. 
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17S4'. ' The plaintifi by their bill liud their maduses to be for ereiy 
tenth lamb, payaUe on Mcnday next after Midsiimmer-day^ after 



and oiken the lambs fidlen, except such as were not alive on Midsummer-day^ 
(^jJl^^^g^ in Ilea of lambs, and the wool of such lambs, which were called 
— hoir-sheep. 

a Woo^ or 

35^^ *The defendant in his answer admitted there were such moduses 

*[ 741 3 payable, as in the bill, for lambs only, but not for the wool ; and 
most of the witnesses agreed with the bill, as the defendant did, 
except the being paid for the wool. 

The plaintifl^ had but one or two witnesses to prove (and in 
die parish at large only) that the modus was for lambs alive <m 
Midsummer-'day ; all the rest of their witnesses proved that it was 
for such as were alive on Monday next after Midsummer^day j 
which varied from the bill, and therefore the defendant objected, 
that the plaintiffs had not proved the modus as laid in the bill ; but 
the defendant having admitted, and his witnesses agreeing with 
the bill but differing only as to the extent of it, the court thov^ht 
here was a su£ficient ground to grant an issue to try the moduses^ 
with liberty for the judge to indorse the postea, which they ao> 
cordingly directed, {a) (i) 



P. 9 Geo. 11. A.D. I7S6. Scac. 

Colchester y. BusseU. [2 Wood's Deer. 373.] 

Thefictf of The plaintiff was an inhabitant and occupier of lands in the 
iT^b!^ parish of Westbmy, in the county of Gloucester, and the defendant 
tenhire, ii was vicar of the said parish. The object of the bill was to estab« 
C 742 2 lish the following moduses, 1st, One penny for every ancient gar- 
dtledlto 14. ^^°> ^ Easter yearly, or so soon after as demanded. 2diy, One 
a yen for penny for every milch cow kept and depastured therein at Easter 
drai^. yearly, in lieu of tithe-milk of such cow. Sdly, One halfpenny 
den, in lieu for every calf weaned and bred up in the parish, in full for the 

t 

(a) Bill by the Yicar of Crotthvxdie in the county cause, but obtained an order, that the depositions 

of Cumberiand for tithes. in the original, should be read in the cross cause. 

The defendants insisted on a customary manner Now, upon the hearing, the plaintiff in the 

of payment of tithe- wool of the elder sheep, by cross cause offered to read the depositions in the 

waiglung the wool, and delivering the tenth part original cause ; but it was objected, that the mmlM' 

without fraud to the vicar, without sight and in the cross cause was a different modut fraax that 

toucii, but this was orer-ruled on the authority in in the answer to the original bill, and therefore 

Hob. 107« They also insisted on a modut in lieu was not in issue on that examination ; and. of that 

of lamba and the wool of lambs the first clipping, opim'on was the whole court ; so the plaintiff had 

when they are called hog-sheep, vis. I Id. fiir every a decree for an account in the originsd cause, and 

tenth lamb» and so in proportion for a less num- the cross bill was dismissed with costs. CftriK 

ber. Hiey also preferred a cross-bill to establish Han v. Wrtimy Bunb. 321. 

tbb modutt but it varied from that in the answer, (fi) That an issue will be directed to try a fnoiM^ 

that whereas there it was said, *' and so in pro- notwithstanding a slight variation, see Wood t« 

portion/' ^c. that fact not being true, here the Harritonf Ambl. 569. infra 970. Andaion v. 

proportion for each under ten was set out, at for J)ems$t <'>^ l^iQ^. Harrington v .Horion, nqirm. 

nfne lambs nine-pence halfpenny, ^e. SOS. 

The plaintiff examined no witnesses in the crocs 
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thhe of sadi calf. 4thly, Five-pence a pipe lor all fruit made 1786. 
into cider, and so after that rate for a greater or less quantity. cokUder 

The vicar denied the moduses. and insisted on titties in kind. ▼. 

The coon dismissed the biU with costs, a, to the mo<ft» for every ^:::f' 
calf weaned and bred up in the said parish. •od berbt; 

As to all the other modusesy issues were directed to try the same ^ ^^^^ 
as laid and alleged in the bill. in lieu of 

The validity of the three several moduses was accordingly tried ^^ ^^ 5^/ 
by a special jury, and a verdict was found for the plaintiff; but on « p»P« ^ 
the 9th of November 1736 the court directed a new trial on the ueu dfthe 
first and third issues, upon payment of costs. ^^ ^^^ 

The court established and confirmed the modus of one penny fer ^hich it is * 
every milch cow depastured in the parish, in lieu of the tithe-milk p^*? **"* 
of such cow, and ordered, that the same be observed in the said titled to tha 
parish. *^*"^ 

A new trial was accordingly had on the first and third issues, kind, 
and another verdict given for the plaintiff 

The court thereupon confirmed and established the moduses for 
the garden and the pipe of cyder, as laid and alleged in the bill; 
nnd ordered that the same be for the future strictly observed in the 
said parish. 

Tr. 10 Geo. !!• A, D. 1736. Scac. 

Steers v. Brassier, [2 Wood's Deer. 878.] 
Bill by the impropriator of Westerkam, in Kenty stating, that Xfn» cot 
Ae defendant had sowed part of his fai'm with tares or vetches, «f««»» ">^ 

- giveo to 

And had cut som6 of them green and carried them off to feed bis cattle, or 
horses with ; that he had cut the other part, and made the tares ^^^ 
into dry and winter fodder, but had not set out the tithes thereof, Tested, and 
^^ compounded for the same. It theriefore prayed a discovery of ,^^fod. 
^^ number of acres he had sowed with tares ; how many he had der in the 
^Ut green and carried off to feed his cattle with ; and how many he ^ay, are 
'^^d cut and made into dry winter fodder; and what the value of the tithable,and 
tithes thereof amounted to; and that the defendant Z(a9(»5, the tithe. See 
^Xcar, may set forth whether he claimed any and what right to the p^'*^^ 
^thes of the said tares. Underfani, 

The defendant said, that he occupied several acres of land part » ?*JJq m 
^^ Court Lodge Farm^ and had sowed the same with tares, part of ^ ^ 
^hich he had cut green to feed those cattle with which he kept for 
the plough ; and that he had not set out the tithes thereof, because 
^o tithes of tares when cut green to feed catde of the plough with 
))ad ever beeii piud or demanded in the parish ; that he had cut the 
t'esidue of the said tares, and had made them into dry fodder in the 
tiature of hay ; that he had set fprth the tithes thereof^ and had 
^▼en the plaintiff notice thereof, but that she had refiised to take 
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ie same away ; and that the vicar, he believed, .took ihem away, 
wie denied that he had ever pretended that the tithes of tares in the 
parish belonged to the vicar ; and said, diat he had never known 
that tares cut green, and harvested, and made into dry finlder, 
had paid tithes, or that the same had ever been demanded by 
the impropriator, or that any payment had been made in lieu 
thereof. 

The defendant LeiS)is said, that he hod been vicar of the pai-ish 
for twenty-nine years past, and was, as such, entitled, by an en- 
dowment, to all small tithes, and to the tithes of hay ; and tkal if 
any tithes were due for tares cut green, the same belonged to him, 
they being in the nature of herb^e or agistment tithes ; and being 
endowed with the tithes of hay, he was also entitled to the tithe» 
of tares cut and made into winter fodder. 

The plaintiff replied ; the defendants rejoined ; and witnesses 
were examined, except on the part of the vicar (a) ; and upon 
hearing counsel, and on full debate, the court ordered Brassier to 
account for the value of the tithes of those tares which he had cat 
green and fed his cattle with ; and the vicar to account for the value 
of the tithes of the tares which Brassier had cut and made into diy 
winter fodder, and which the vicar had carried away ; the defend- 
ants to pay the plaintiff iier costs. 

The deputy reported, that diere was due from Brassier 8s. for 
tores cut green, and from the vicar I65. for the tares he had carried 
away; and on the 16th of June 1737 the report was ratified and 
confirmed, {b) 

(0) It wOl be obserred in this case, that the with barley, oats, tares, ^. and carried awaj the 

▼ictr did not enter into proof of his title. The same without setting out the tithes thereof; thic 

question bet been again lately agitated in the they also had ewes and other sheep^ which bad 

court of eichequer, JkficA« Nw. SI. 1822. Co- lambs and wool, and several other tithabia matters 

mn Richardfl C. B. Lewit and Steven* ▼. Sir and things. The bill therefore prayed to be re- 

Samud Ymtng, Bart, in which the principal liered in tlie premises. 

(question was, whether a portionist endowed with The defendant SmUk stated, that at JWieHaehiaf 

tithes of com, grain, and Aay, was entitled to tithes 1713 he held a farm and lands, part of which lay 

of doTcr, tares, and vetches, cut green, ^fc. See within the chapelry of Widtham and the mt u 

this case, vcd. ii. the parish of Plumitead g that by reason of die 

(&) In the case of Hodgson v. Smithy Tr. 1 Geo, 1 . scarcity of meadow in Wiekkamp the inhabitants 

ira0tf*s Deer. 21. the bill stated, that the governors of there used to sow tares and cut the aame giveafbr 

Sir John ffoMkins*B hospital, by indenture dated the fothcr, never intending the nune for aeod, and 

SGth of Mojf 1710, demised, granted, and to farm that he sowed some tares fiir that nae, end fbthv- 

let to the plaintiff; all their tithes of com, grain, ed his cattle therewith ; that the tithes of ill hay, 

hiiqr« fother, hemp, lamba, wool, pigs, together with clover, and such fother grass, belong of ri|(ht to 

all manner of other tithes of the said govemors, the vicar of Piumsleadt who supplies the cnie of 

in right of the hospital, arising in W^elUn other- the chapel of Wkkham, to whose Tiearafe the 

wise WidHne, and Widtkam odierwise Etui IVidk- chapel belongs, and the tithes of hay, ciflwer, 

ham, in the counhr of JTent, to hold to Lim, his grass, wool, lambs, and all other small tlthn 

cxecutori, and administrators, for forty years; whatsoever ariung within the aaid chapeliy Sf 

that, by virtue of the aaid lease, the plaintiff* J?a<l jricMam and pariah of iYneutead, do bjong 

becnne entitled to all the said tiibes, and to all to, and time out of mind have been held by the 

manner of other tithes of the said govemors in vicars there ; and he set forth all the amall tMMs 

light of their said boqiital arising in Wdlen other- he had within the aaid chapelry, which be aaidke 

wne Widtham aforesaid ; that the defendants had had paid to the vicar, and that what oora tithes he 

been sereraUy oecupien of arable land for four had, the plaintiff had taken them aH, e attpdig 

yenrs past, and had ploughed and sowed the same only the tithts of the said tares. 
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Tr- llGeo.IL A.D. I737. In Cane. _ ^^ 

mUiams V. Cullum. [Mr. Joddrell's MSS.] '^•'J|^«" 

■ This bill was brought to be relieved against a resignation bond ^^'^* 
to resign a benefice to the ordinary upon demand of the defendant, 
the patron, and also for an account of tithes. 

With regard to the tithes, the defence was as to part, that an [ 745 ] 
agreement was made between the incumbent and the defendant to 
pay so much in satisfection. But it appearing by the evidence to 
hava been made by parol only, it was held clearly within the statute of 
irandi, as it reUtod to lands and tenements, and therefore void. 

As to other part of the tithes, the defendant in his answer set Though the 
out a modus as a bar to the plaintiff's prayer to have a general ed bTnoT 
acooont. The evidence proved a tnodtiSj but with some variation predwiy 

tin* ^BI110 

fiom that in the defendant's answer; which was argued to be no with that 
evidence to support it; for in cases of this kind, when a modus or J^' 3ret» if 
costCHn is set np or prescribed for, the party relying on it most think that 
hit the bird in the eye, and prove it precisely ; and therefore here ^^ ^ J 
18 no foundation for the court to direct an issue to try it. And the will direct 
Master of the Rolls seemed at first to be strongly of this opinion. {^^^ 
But a case of Worthly v. Goodwin was cited, which was in the Q. Whether 
exchequer in chief baron Pengeliys time, where, in such a case as orwmScj 
this, it was held sufficient reason to induce the court to direct a ▼.Goodwin. 
general issue, whether there was a modus or not For the chief if ^ that 
baron said, if there be any modus^ and we have great reason to think "^^^ ^^ 
there is, though it be different from that put in issue by the de- noids's ^' 

-' time. 

Tht difcndiiiit Webb wt forth that the preieot of tares, cut green for fother, did belong to the 

wicar of PiumtUmd let all the Ticarial tithes of plaintiff; or to the vicar of Plunutead ; and the 

JSaM Wkkkam to the parisMonert and inhabitants cause now eoniing on this day, 
tlMn» who osuallj sowed peas and tares for The ooiut declared their opinion, that the tithn 

ibtfaeTy which they cut green for their cattle, and of the defendants* said tares, cut green and used 

tfai* iIm aldTiear daimed andhad always enjoyed for fother, belong to the plalntiir, and not to Um» 

te titfaaa of all hay, fother, and all other tithes, vicar of IHumstead. 

cteipt corn tithes, arising within the said chapeliy; It is thereupon ordered and decreed, that the 

Iba tiir Isiiees of the hospital always had the defendants shall account with and satisfy the 

mat titlMa in the cfaapelry, Imt not die tithes of plaintiff for the value of the tithes of the tares by 

Say and clover, and that he had agreed with the them cut green and used for fbdier, which the 

vinr Ifar ail the tipia denanded by the bill for all defendants respectively had within WeUing and 

Iha tithoi of hay» grass, clover, andall othertithes. East fFickham in 1714, with costs, except for the > 

iiflipt com ; and ne set forth the titheable matters examinations relating to the small tithes, for 

ha MU which the defendants are t6 have costs, and it i;* 

Tkm dcftmdanta insisted, that Eatt Wickham is hereby referred to the deputy remembrancer to 

a chipelry annexed to the pariih of Piumttead, take the said account, and to tax the said costs. 
Md Aa Aft other tithes belong to the vicar of the Pursuant to which order the deputy remeni- 

nid pviih, with whom they had compounded, brancer made his report dated the ISthofDeam^ 

to Ifat plaintiff, or to the govemotB of the 6tfr, and upon reading the said order and report, 

p or lo.tliair Itsiesai there not being aoy exceptions taken thereto, the 

plaintiff replied ; the defimidants rejoined ; court ratified and confirmed the same, and oitler- 

UMMca were examined on both sides ; and ed that the defendant Smith do forthwith pay to 

the causa came on to be heard the 14th day of the plaintiff the 2/. St. so reported due, for the 

/MMf IhI; and opon reading the said lease, and vahie of nine acres of tares by him cut green in 

te pfooft ia the cauee^ it was then ordered that 1714, and that the defendant JTeM do pay Ss. ^, 

the cause should staod over, that, in the mean ibr his tithesof aa acre and on half of tares c«i 

time, the court might consider, whether the tithes green as aforesaid. 

Vol. I. Y y 
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1787* fendant's answer, yet it is a sufficient reason why we ought not to 

ffn/jg^g direct a general account to be taken of the tithes in kind ; and such 

▼. issue was directed, (a) Upon this case being cited, the Master of 

' the Rolls seemed to alter his opinion, and to think that he oughf to 

direct an issue. But the parties agreed without any decree. 



n^l H. 11 Geo. 11. A. D. 1737* In Cane. 

Cliftmv. Orchard. [1 Atk.610.] 

tifiTenUtkd There having been two verdicts in this case in &vour of the 
tobit corts plaintiff in equity, the modus was now established with the costs at 
im^ftoTin * law, but none were given with r^ard to the proceedings in equity, 
equity, For lord chancellour said, the suit in thb court was merely for the 
^^^^ security of the plaintiff, and to prevent any farther impeachment 
wriWkhail of his right to an exemption from the payment of tithes in specie^ 
dic^n^' and that this was like the case of a bill brought to perpetuate the 
unia di- testimony of witnesses, wherein costs are never given against the 
tiw court to defendant; that the plaintiff might have applied for a prohibition^ 
^^ and if he had succeed therein at law, he would have had his 
costs, and he ought to have the same advantage with r^ard to the 
proceedings at law directed by this court, but that there was no 
• Anon, pretence for any other costs *. 

' ' His lordship decreed the modus to be established, and ordered 

the defendant to pay costs to the plainti£^ in respect to the pro- 

ceedings at law, to be taxed; but as to costs in equity relating to 

the modusest his lordship did not think fit to award any to be paid by 

+ ?IXi4j «»tlier of the said parties, f 

»T. ===== 

P. 11 Geo. II. A.D. 1788: Scac. 

Bwrdem v. Spencers et e contra. [2 Wood's Deer. S80.] 
The rector of Qreat FrenshoMf in the county ofNorfoU^ ckdmed 
all the tithes thereof in kind; and stated, that the defendant had 
from Lammas 1 735 occupied a grass farm in the parish, and bad 
depastured thereon milch cows, a great number of unprofitable 
cattle, and several horses which had been u^ for the draogfat 
and plough during part of that year in another part of the said 
farm lying in other parishes, to wit, in Little Frenskam. and 
Dunham i and that the said cows had calves. The bill also 
that of the milk of the said cows there was due to the 
tiff the tenth ifteal during the time they yielded milk in tl^« 
said year, and the tenth calf of the said cows, and a propoitionabltf 

(a) Markham ▼. Jffwdey, inm 1499. Taylor 1 Bro. P.C 140. nqmi 594. JenXintom ?. 
T^ JFUfor, Bunb. 267. Jiipra 699. Laithet ▼. Boytion^ 5 Pri. 506. iftfrap vol. ji. 
CkristUmp supra 740. Harrington ▼. Horton, 
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tkhe fiir the draqght horses and unprofitable stock ; but that the 1738. 
dcAndant pretended, that the plaintiff was entitled only to the '^^^^ 
ninth night's and tenth morning's meals from Majf-day to Lammas' ▼• 
Agf. The bill therefore prayed a discovery of the quantities, # J ^^^ -i 
qnolitiesi and values of hb titheable matters and things, and an ac- 
oonnt and satis&ction for the same. , 

The defendant said, that no such tithe-milk as demanded by the ^|*V^ 
bill had ever been paid in the parish ; but that, time immemoriolly, ^y^ there 
there had been paid, by every occupier of lands therein, the whole ^ ^ ^"^ 
tenth mcnrning^s meal of milk mixed together with the milk of the make the 
night befofe, the cream being first taken off firom the said night's ^!^^|^' 
milk, of oil their respective cows, firom the ninth of Mey to the 1st wbeDgkin;- 
ot Augud every year, made into cheese, called two-meal cheeses, ^^^^[^ 
and delivered to the rector of the said parish at his house in Crreat maniDg'n 
Jhmtkam nioresaidj on Lammas^day yearly, or so soon after as de- ^ |^ 
manded by the rector ; and also one whole meal of milk of their said ^^y h to 
oowB made into a cheese, and delivered to the said rector at the place into two 
aforesaid on Whitsun-Monday yearly, or so soon afisr as demanded ^'^'^^^^ 
hj the said rector ; and that the said cheeses were so delivered and meei's milk 
aeccpCed in lieu of all tithe-milk arising in the said parish, {a) The ^^"^ 
defendant also said, that he believed that there were other tithes, not deUvcr the 
demanded by the bill, which were not payable in kind, particularly ^ ^ ^. 
the tithe of chickens, for which there was yearly payable at Easter day, and the 
two eggs for every cock, and one egg for a hen. He also said, ^!J^|!^^ 
that he daimed a custom of paying no tithe in kind for hearth- <%,«tthe 
woody honey, and apples, but in lieu thereof a hen, called a loak- ^it^u^* 
hen, on St. Thamais^dajf yearly. He admitted, that the plaintiff the tithe 
was TeCtoVf and entitled to the great and small tithes of the parish whole yeiir; 
in kind, except as aforesaid ; and that he had for fifteen years past th«t there 
occupied a considerable farm in the parishes mentioned in the bill; psyabie for 
but he said, that he could not set forth the value of the tithes of *^ ^'^^^ 
that part lying in Great R-ensham, for that he had, for several forerery 
^rears, compounded for the same, except for the loak-hen, eggs, ^[^ |„ 
and Easter ofierings, and had paid the same to Lammas 17S5 ; and lieu of ticfae 
he set forth the quantities and qualities of the titheable matters ^Vloak- 
dnring the time demanded by the bill. He admitted, that he had ben u pay- 
paid tithes in kind of milk for twenty cows last year, which, he j^ammoiV* 
saidy was in his own wrongs as tithe-milk was not due ; and that ^y» >» lieu 
be could not set forth the value of the whole tenth morning's milk of fiiewood. 
mixed as aforesaid. He insisted, that no tithes were due for bon^vM^ 
draught horses, yearlings, and two* year olds; and tb^ he had Aoat. 392. 
been always ready to pay his just dues, and had paid all his great tj^^ . 

■ ■ ■ ■ ' '■ t ftd . that ha 

(a) See AuHyn v. Luea$, Cro. £1is. 609. mtpra 207. Litier y. Fofft tupra 580. ; 
by the Utter caw a very aunihur custom appcan to have baen held Toid. 

Yy 2 
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17S8. and small tithes to Michaelmas last; and that, in the year 1728, he 
had paid Came to an agreement for the same with the plaintiff for 122. a 

tithe milk in year. 

kind; but 

ibid, it was in his own wrong ; and insists, no tithes arc due for draught horses, yearlings, and two 

year olds. 

^'^^•Ih '^^ defendant filed his cross-bill ; and set forth the particular 
the said mo- lands, and the number of cattle he had fed thereon, and insisted 
*^^^*^' that no tithe-milk was due in kind, and he stated the customs and 

moduses as in his answer to die original bill. 

The rector answered, and denied tlie same ; the plaintiff replied; 

the defendant rejoined ; and witnesses were examined in both causes ; 

and upon hearing counsel for all parties, and reading several depo* 
Issuttdi- sitions, and on full debate; the court directed an issue to try, 
try the M«- before a special jury, the validity of the said modus and custom of 
^^iu!uid ™^'^"*"^^ loak-Jien ; save and except as respected the lands in the 
icNik-beD. occupation ot H. Case. 

The de- The court further ordered the defendant to account for the tithes 

dcredtopay ^^^ ^^^ ^^^ calves and unprofitable cattle depastured there during 
tithes ibr the time ^demanded by the bill; the deputy remembrancer to 
aefwsturing inquire, whether the proportion of the defendant's cattle used (ox 
turren cat- ^^ plough depastured on the defendant's lands in the said parish of 
i)e allowed 'Great Frensham^ were more than suiScient to cultivate the said 
Ibr asniai^ lands, and how many more ; the costs to be reserved as to the said 

as were ne- ^ j ^ 

ceiaary to matters ; and the original bill, as demanding tithe of the yearlings 

Undf^Tbe ®"^ two-year olds, to be dismissed with costs; so much of the 

bin M 10 original bill as demands tithes of chickens to be dismissed with 

J^j^ costs to the time of filing the special replication ; and the modus of 

^•faroMa* eggs in lieu of chickens, set up and insbted on by the defendant's 

The moAa answer to the original bill, and also by the cross-bill, to be estab- 

M to cMck- lished with costs to the time of the plaintiff Burslem filing his q)e- 

fmied. cial rephcation. 

A Verdict A trial was accordingly had ; and the jury found a verdict against 

^S^m to ^^ custom as to the tithe of milk, and for the custom as to the 

.4itheimtk; loak-heh. 
andinfii- 
voiir of aiat 88 iofirevfood, honey, and apples. 

Hwtitfaee The court therefore ordered the defendant to account for his 

^;y^^lQ titlie of milk with costs; that so much of the original bill as 
Und* The demands tithes of hearth-wood, hcHiey, and apples, shall be dis- 

* avewood» ' missed with costs in equity ; that so much of the cross-bill as 

*221' ^ relates to the tithe-milk, and the modus set up in lieu Uiereof, 

r pj^^ -1 shall be dismissed with costs at law and in equity ; and that the 

mieeed. modus of a loak-hen shall be established, with costs both at law tmd 

hffl astT* ^° equity, as to such part of the cross-bill as sets up the said fnodus 

tithe-milk, of a loak-hen. 

dienaiaBed* 

ITIie wukhtt of the loak- hen cstabliJicd. # 
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The depn^ made his report, dated the 1st of February 175^ ; 17382 

and upon reading the some, the court ordered it to be ratified and "^[[j^^ 

confirmed with costs. ▼. 

And it was further ordered, that so much of the original bill as ^P^**^^ ^ 
demands tithes of cattle used for the plough by the defendant on. 
his fiurm he dismissed with costs. 



H. 1£ Geo* II- A, D. 17S8. Scac. 

Wallis V. jnUn and Under/till. [Com. Rep. 633.] 
A Btix was exhibited in the exchequer by the plaintiiF, who Tithe (or ' 
was tenant or fiirmer under the impropriator of the great tithes ^^,^ 
in the parish of PriUlewell in the county of Essex^ which stated 3ueto?ic«r, 
that the defendant sowed a field with clover, which was cut for; ^n*^. 
bay; that he let. the adermath grow for seed, which was cut and Banb.s4f. 
thrashed fi^r seed, of which the plaintiff ought to have the tithe as. ^ 
a great tithe. The defendant Pain insisted, that he was former 
of a fiurm called Milton Hallj and that there was a modm to pay 2d. 
an acre and ten bushels of wheat to the vicar in lieu of all small 
tithes ; that he had paid to the piaindfi' for the tithe-hny of hi& 
ckmar, and that the aftermath of clover stood for seed, and was 
thrashed for seed, which was a small tithe, and payable to the 
Ticar; and Mr^ UnderhtUy the vicar, insisted upon the tithe of 
dower-seed, as a vicarial or small tithe (a). 

(a^ The mte oC this case epposrs from the the aftennath being preserved for seed was in the 

Decree-book to be as follows : —The bill stated, same year cut and tlirashcd for seed, for which 

tliaft J, Bridcw^ taiA another being seised in fee- no tithe was due. He denied that clover seed, 

^npJe, and entitled to the rectory impropriate rape seed, or the aftermath of clover waf a great 

of PHidewea in the county of Estex, and to the tithe ; but insisted, that they were small ttthee* 

g re at tithes arisiDg in the said parish, demised the and payable to the vicar; and therefore as he had 

same to the phuntiff for twenty-one years; and paid the vicar his composition fur the same, he 

that, far several years before the said lease, the was not answerable to the plaintiff for the tithes 

jpbiaciff' was tenant at will of the said gnat tithes, either of clover seed, rape seed, or the aftermath 

and received the same in kind, except when the or second cutting of clover grass. Hie defendant 

same were compounded for ; that by virtue of the also insisted, that there had always been an imme- 

said leaae, he had collected all great titlies in mortal custom in tlie said pariah for the owners 

kind or by composition, eicept for two years, or occupiers of Miilon Hall Farmp to pay four 

whcathedefendtot occupied several acres of land, seam of wheat and 40j. to the vicar, in lieu ef 

and grew clever ther^m, which he cut and made all small tithes, and to take ten acres pf hard com 

into hay, and also had clover-seed and rape-seed ; and ten acres of soft com tithe five ; and that 

that the tithe of clover hay, and clover and rape he had paid the said cemposition to tbe-^ricar for 

seeda were great tithes ; and that the defendimt the said years. 

ought to have compounded for the same, or to The plaintiff replied specially to Paytu^^ an- 

ha»!e paid them in kind, but which he had refused, swer, and thereby waived his deaaand ta the tithe 

under some pretences, to do. The bill therefore of rape seed. 

prayed an account of the same, and that the de- The defendant rejoined ; and witnesses we«e 

fondant raigfat satisfy the plaintiff for the tithes examined on both sides ; and the canae caaa en 

thereof. the 22d of February 1737 ; when it was ofdeeid 

The defendant Paifne admitted, that in the said to stand over on payment of 51, costs of the d^r, 

yean he had occupied *a farm, called MUton Hall / to make the vicar a party thereto. The biU bcipg 

and he set forth the quantities of his tithable mau amended accordingly ; the defendant UndaW 

ten thereon, and insisted, that no titiics were due the vicar, admitting tliat the great tithes were «U0 

for clover seed ; for that he had no clover hay in in kind to the impropriators or their tenants for. 

the year 1 735 ; and that in 1736 tlie plaintifl' had such lands as were chargeable therewith, said^ that 

received hi;» tithe in kind of the same ; and that the defendant JPaj^M held Milton HoU FarMf 

Yy 3 
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1758. And hf the depositions of several witnesses it i^tpeared^ thai the 

1^^^ difference between clover cut for hay, and that cat for seed, wai 

7* considerable; that when made into hay, it was cut whik the grass 

Underm. ^^ green, and fit for cattle to eat ; that when cut for seed^ it 
stood till the stalk was sear and good for nothings but was thrown 
out for stover or fodder, and the seed was the only thing of value^ 
or regarded ; and that the tit^e of clover-seed had been always 
paid to the vicar in that parish, and looked upon as small tithe ; 
that the impropriator had never received it but once^ about five 
years ago, when the plaintiff* took it firom a woman in the parish ; 

[ 751 3 but for twenty or thirty years the defendant had received it as 
small tithes, and fifty years ago it had been paid to or for the 
vicar ; indeed the vicar, Mr. UnderkiU, for the greater part of the 
time he has been vicar, held the great tithes likewise. 

It was argued by Mr. Bunbury and Mr. Bootle^ that clover-seed 
is in the nature of a great tithe, and due to the plaintiff*; for as 
tithe*hay is due to him, the seed of that hay must, of consequ^ioe^ 
belong to him too ; that where the parson is entided to tithe-hay, 
he will be entitled to the hay made of clover, as well as of other 
grass ; and if to the hay, likewise to the seed. 

It was agreed that they could not find that any case had been in 
court, wherein it was determined, that clover-seed was a great 
tithe, or that it did not belong to those who had the tithe of hay ; 
but two cases were mentioned, one fit>m Ch. Ba. Dod^ti not^ 
which was the case of Stanford and Hughes^ as cited in the case ef 
Peacock and Coky HiL 1694, in these words : '< Arable land pays 
tithe to the impropriator in kind, saintfoin was sown upon the 
land, and stood to seed, and the profit was in the seed, and not in 
the stalk ; there was a custom of ^. an acre for hay, payable to 
the vicar; and it was resolved, that notwithstanding the stalk and 
seed was in the nature of com, yet it should be looked on as grass, 
and payable accordingly.** 

The other case was from Mr. BraanCs notes, in these words: 
<< It was decreed that the aftermadi of clover grass is titheaUe^ 
unless a modus can be proved, 3 Jac. 2. Brook and HaU\ and Hall 
and Bahb was cited, Trin. 1688. 



that be beliered there was such a custom as stated the first cuttiii^ of such clover had been paid in 

in his answer. He insisted, that the tithe of clover the same year in kind, if cut for hay. 
seed was a vicarial tithe, and that for thirty years The plaintiff replied specially to this answer, 

past he had, as vicar, received the tithe of clover and thereby waived his demand to the tithe of lape 

grass when cut for seed ; and that the said t^the seed. 

had always been paid to him, as vicar, until the The defendant rejoined, and witnesaes were 

plaintiff interrupted him ; and he insisted, that the examined on both sides ; and now upon hearing 

thhes, MS well of clover as dover seed and rape counsel on both sidvs, and reading the proofii, and 

seed, WMe vicarial or small tithes, especially if on full debate ; the court was of opinion, that the 

produced after mowing the clover grass growing tithe of clover-seed is a small tithe, and belongs 

in the same year (if cut for seed), and of the to the vicar of the parish ; and tbtfcfore ordered 

Mcond mth (if cut for seed), when the tithe of that the bill ba dismibsed with costii. 
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In this case tbe lord chief baron cited the case of Pamfreif^tson 17d8» 
ftlMion^ in Bedfordshire^ that the tithes of saintfoin shoiiid be paid j^tm^ 
as grass, and not as grain, though there was proof of thrashing tl^ ▼• 
sod feeding hogs with it, and making bread with it, and the-yicai' trinLftgr. 
then had it. 

This case of Pomjret against Laundy and Waite is found Trium ^*^^ ^^^ 
58 Car. %.f6l. 287. wherein Laundy insisted, that saintfoin thrashed 
was looked upon as grain, and sown and often thrashed as grain, 
and that die tithe bdonged to the impropriator, and not the 
vicar. As to this defendant, the case was to be farther heard at 
the setting down of causes that term, when the court would further 
consider, whether he should pay tithe of saintfoin to the impropriap- 
tor or the vicar, but no such decree can be found; and as to 
the other defendant WaUe^ the question was determined on stat. 
SI H. 8. c. IS. 

Now by these cases it appears, that it was thought reasonable [ 752 ] 
the stalk and seed should go together, and consequently, when the 
impropriator is entitled to the stalk, as he is when made into hay, 
be ought likewise to have the seed. 

And it would be very inconvenient if it was otherwise ; for the 
owner might shift his tithe to the parson or vicar as he pleased ; for 
when it is first cut, it is fit to be made into hay,the tithe whereof 
will bdong to the parson ; but if he let it stand to dry, that the 
seed i;Day be ripened and fit to thrash, then the tithe will belong 
to the vicar; and when shall it be said to be dry enough for the 
Ticar? When it is first cut the tithe ought to be set out, and 
the parson will have it; but after a while the vicar will claim it, 
although it was before vested in the parson. 

On the other side it was insisted by Mr. FloyeTf Mr. WUbraham^ 
find Mr. Siarkie, that dover-seed is in its nature a small tithe ; at 
least, it is a vicarial tithe, due to the vicar in the present case ; 
that there is not one case in point against it; and tithe of no seed 
was ever looked on as a great tithe. It is said, that the stalk and 
seed shall go together ; but it is frequent, that the seed or fruit of 
trees go to the vicar^ when the tree goes to the parson. Wood is 
always reckoned a great tithe, and goes to the rector unless the 
vicar be specially endowed with it ; but acorns, as well as th& fruits 
of all Qther trees, were always held as a small tithe. 

But, if the matter were doubtful, in this case it i^pears it has 
always been paid to the vicar for thirty, forty, or fifty years, sr> 
that there is no pretence in tbb case to say it does not belong to 
the vicar. 

But as it was a new case, the court took time to consider of it ; 
and afterwards in the same term, the lord chief baron Comt/ns de- 
livered their oiiinion as follow2> ; viz. 
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^' 1788« As this was a matter which might be oonsiderable in itp con^ 

ifT^ quences in relation to the quiet of poor vicars,* I considened twp. 

'▼» points: ^ 

UtSerkitL ^^ Whether clover-seed was in its nature a small jtithe, so 

that it would belong to the vicar, who was endowed de minutii 

decimisf 

2dly, Whether, if that was in any respect doubtful, it would nol 
belong to the vicar, under the circumstances of the present case? . 

And the chief baron was of opinion, that clover-seed was in its 

nature a small tithe« By the constitution of Bobert WincheheOf 

archbishop of Canterbun/y a uniform payment of tithes was estab- 

[ 753 ] blished in tlie province of Canterbury^ ^^ Vcitanus quod dedma de 

Jrugib. {nan deduct* expen*) integre 4* sine diminutione sohantur^ ^ 

de Jructibus arborum^ de seminibus omnibus^ de herbis hortor^^ nid 

parochiani Jecerint redemption* pro talibus decimis .•" Where a nuH 

iiifest distinction is made between tithes de JrugibuSf and tithes de 

fi-uctUms^. seminibuSf S; herbis hortor^. And Undvoood saiXh^JpL 1 88. 

de dccimisj that tithes de Jrugibus^ strictly taken, mean those only 

qua sclent ligari; but in a larger sense they comprehend not only 

tithes dejrwnentis 4* leguminibuSf verum etiam de vino^ ^hds cadms^ 

oretdf Jbdinis^ 4* lapicidinisj that is, all such as commonly arere* 

puted great tithes. 

But, speaking of tithes de seminibus omnibus^ he saith, JbL 19S* 
de decmiSf that they comprehend all seeds, sive in campis^ sine in 
hot^is, utpote linif milii^ canabiy grani parrorumj cepanan^ Jysaqpif 
cauliumf petrocilimy rapi^ lactucce^ 4* tiliai^ herbarum. 

And upon the words making redemption pro talibus decimisp he 
saith, tithes de JructibuSj seminib' 4* herbis^ qiue revera dedma mt 
minutas computatitur ; sunt enim dedma minutce qua prooeniuni de 
miUo^ menthd^ anetho 4c similibuSi and he takes notice that Hot* 
tiensis says, *' quod in Anglid consistunt minuia decima in landf Un^ 
* lactef caseis 4* ogniSf in pantu ammalium, puUisy ods, 4* dedmif 
hortor^j dedma etiam mellis 4* cera numerantur inter minutas* 

• So (that by common law, as long as the distinction . has been 
made between great and small tithes, which is as ancient as appro- 
priadons to religious houses, who usually engrossed the great, bot 
left the small tithes to the curate, all seeds have been reckoned a^ 
small tithes. 

The oomm(»i law seems to follow the canon law in this point* 
2 Inst. 649. Cohy speaking of tithes, saith, quadam sunt,major^ 
ut JrumerU\ zizaniai fcenum^ 4* quadam minores sive minuta^ .qutr 
proveniunt ex menthdf anetho, olaiV 8^ similibjis. 

And all the resolutions relating to tithes, which proceed from 
things newly introduced hito Efigland, have held them to be small 
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tidies. It was 80 resolved, Pasch. 58 EUz. Beditigjteld and F^aie^ 1 736. 
supra 166. Cro. EUz. 467. Afoorf 909. 2 JBoZ. -/ffir. SIO. SSSi ^^ 
Obx!ii 74. GoUs. 149. ▼. 

And in case the vicar sues the impropriator for the tithes of ^^^ 
saffiron in the ecclesiastical court, no prohibition shall go. 2 Bo* f iSupn 
Abr. SIO. So^ if the field was formerly sowed with com, and 
after is sown with safiron, the tithes shall be paid to the vicar; 
fiir by Pophamf the tithe of safiron heads are small dthes ; and 
though the tithes of the field have been paid to the parson, yet [ 754 ] 
^i^ien converted to another use, whereof no grass tithes come, the 
vicar shall have the tithes. Oooen 74. 

So, Sir Bichard Uvedale against Tindale. HuU. 77. Cro. Car. 78. See infm 
tiie ^pealion was on a special verdict, if woad was a small tithe or ^^' 
great? and it was unanimously agreed that woad was a small tithe; 
for if no circumstances be to di£^ence the case, hemp, line^ safiron, 
hope, tobacco, and all such new things shall be mmuUe decima. 

So, 1 Sid. 447. {a) where a prohibition was prayed to a suit by a • 
vicar ibr tithe of woad, suggesting it to be a great tithe, the court 
doubted, because it is reckoned, as the book says, inier minuUtM 
fkcAku^ as hops, ^c. 

So^ 1 Sid. 44S. on motion for prohibition to a suit for tithe of Snpnsss. 
liops, it was said hops, woad, and such small things of new inven* 
tion, are mtrnda decima. ' 

So, in Pal. 219. Ward and Brittan^ the question was, whether Supra sso. 
Kunb was a small or a great tithe? Bridgman chief jixstice said, 
nunuUe decima comprehended only tithe of gardens, hemp, hops, 
saffifon, S^. 

SOf in 1 Veni^Sl. it is said, hops are of the nature of small Supni522. 
tithes. 

So^ flax was resolved by three justices to be a small tithe: 
Wharkm and Ude^ 3 Leo. seS. 4 Mod. 184. Carth. ^69. Skin. ^ >>>^» 
^41. SS6. So it was held in Noah Webl/s case, 14 Car. 1 BoL 
^49. 8. 9. 

It is true^ some opinions have been, that small tithes must be 
estimated, not from the nature of the thing titheable, but from the 
<jitantity of the tithes ; and tiierefore it was said in Uvedale and 
T%ndaPs vascf if all the profits of a parish consist in such things^ 
hemp, hops, wool, lambs, 4fc. may be great tithes. So in Cod. 
JHuJEtd. 691.9 it is said hops in gardens are «nall, in the fields 
great tithes; and in the case of Wharton and Ude^ Holt chief 
justice at first seemed of opinion, that tithes must take the deno- 
mination of small or great from the quantity of the crop growing ; 
bat the three other justices held strongly, that tithes were great or 

00 TUdcn V. J^attcr. 
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I'^SS. small from the nature of the things which yielded the tithes; and 
yu ffl , Holt yielded to it so fiur, that he absented himself when judgment 
pJL'amd ^^ given ; which he would scarce have done» if he had been fixed 
UmdtHdiL ID the contrary opinion. 

[ 755 ] And this seems the better opinion ; fer it gives foundation 
for continual debate, what shall be a quanti^ too large finr small 
tithes. If it be said what grows in a garden, some gardens are not 
half an acre, others two or three acres ; gardens are enlarged now-a- 
days to fifty or one hundred. 

Perhaps that may be a proper distinction as to peas, beans, or 
other pulse, because they had existence 'in former times, and ap» 
propriations were made 4le bladis4f hguminUms to religious houses ; 
but as to things newly introduced into Engkmdj there is but little 
reason that the patentees, who claim only what came to the crown 
upon the dissolution of monasteries, should have tithe of those 
things which were never appropriated, and to which the rdigioiis 
houses dissolved never had tide. 

As to clover seed, there does not appear any express deter- 
mination in this court, that it is in its own nature a small tithe. 
It is a seed, and all seeds are mentioned as a small tithe ; and 
no instance appears that ever any seed was held to be a great 
tithe. It is a seed newly introduced, and therefore there is reason 
to look upon it to be of the nature of those things of a new in* 
vention, which, by the cases cited, have always been holden as 
minute tithes. 

It is true, that clover grass made into hay is of the nature of all 
other grass made into bay, and, consequently, must belong to tlw 
parson, or other person, who is entitled to tithe-hay ; but it does 
not follow, when it stands for seed, and is made into hay, that 
the seed may not be small tithes. Wood is a great tithe, but 
acorns, mast, 4^. are small tithes. Rape*«eed, carrawaj-seed, 
turnip-seed, mustard-seed, are small tithes ; but if the herb be 
growing with other grass, and made into hay, it would be a great 
tithe. Vetches are a great tithe if mowed or cut when ripe ; but, 
if cut green for catde, they are small tithes. 

So, apples and other fruits are confessedly small tithes : but the 
wood of apple-trees, and other fruit trees, if cut in a year when 
no tithe is paid of the firuit, is, as other wood for firing, a great 
tithe ; but in the year when tithe is paid of the fruit, if then 
felled, no tithe shall be paid of the wood, the fruit being looked on 
1» the principal. 

And tliis may answer an objection, that it would be in the 
power of the occupier to make it a great or small tithe, and so 
favour the parson or vicar as he pleased, by cutting it. for hay, or 
letting it stand for seed ; it may as well be said a man may fell hL> 
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4iple trees the year he tithed the fruit or after^ to prgudUce or 17S8. 
6pHmt the parson. ik,w. 

The cases mentioned from Mr. DoeTs and Mr. BramC% notes are ▼• 
imperfect hints of those cases ; I obtained a note of diem from rwinAflr 
Ol« Ba. War(F% notes, which is thos: 

Pasch, 1 680, Wootybrd and Skmdfad{a\ the question was, whether 
clover should pay tithe as hay, and should be within a modw of 
^ an acre for all meadow and mowing ground when dorer 
stands for seed, and a great quantity b produced. Note, the court 
was divided ; Montague chief baron and Atlynsy that it should be 
aeeounted hay ; Btofmand before his removal, and Gregory^ to the 
contrary, and after Weston inclined it was not within the custom; 
bat the plainti£F the day aftet the term prayed to dismiss his bill 
widiont costs or prgudke ; which was admitted. 

Pomfret V. Launder Wait 4- oT 8th July 1680, tithes of clover *ip»Mo. 
grass thrarfied and made into horse bread, and hogs fed with the 
^eed) yet adjudged to be hay and tidieaUe to the vicar who was 
endo^i^ with hay, and not the impropriator, as a new and di& 
fci^ent tithe from hay. 

In these cases it appears, that the dispute was between the im- 
propriator and the vicar who was endowed with tithe of hay, for 
the seed otmintfoin or clover: (for in that the reports differ; the 
impropriator insisted it was of the nature of com or grain, and 
oonaeqaently belonged to him. 

In the first case the court was divided ; in the second it inclined, 
that the seed belonged to the vicar ; so that, as far as the authority 
tsi these cases goes, the tithe of the seed was decreed to the vicar. 
It is true the vicar was endowed of the tithe of hay ; and the ex- 
prsssioD of some of the judges was, that the seed should go with the 
stalk, and should be looked upon as hay or grass ; but such expres- 
sions might well be used in favour of the vicar, who was entitled 
to tithe»hay, in opposition to the impropriator's claim, who would 
have it taken to be of the nature of com, because horse bread was 
made of it, and hogs fed with it. And therefore it would be too 
rigid a construction of those expressions to say they imported, that 
the seed should in all cases be reputed of the nature of grass or hay, 
since they are apparently different; although in these particular 
instances, where the vicar had tithe-hay, they may be resembled to 
it, since one as well as the other belcHiged to him. The whole 
authority of these cases results to this ; that saintfoin or clover-seed 
is not of tlie nature of corn or grain ; in the first of which cases the 
court being divided, the plaintiff, finding tiie inclination of the ^ *^' J 
court, desired to dismiss his bill without costs ; which was admit- 

(a) Rayn. 59» 
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1738; ted: in the second case^ it wpfeacn not what detennination wg. 

"^^7" ' finally made, nor does it appear, what became of it in the entiy 

▼. of the deputy remembrancer ; whether it was properly a great or a 

u^^g^^ small tithe was not at all under the consideration of the court ; and 

by the case before cited it seems most reasonable to account it of 

the nature of a small tithe. 

But in the present case it seems most evident it shall be so taken, 
since by the depositions in the cause it appears, that, for forty 
or fifly years in this parish, the vicars have received the tithe of 
this seed ; and although the impropriator hath frequently hired the 
vicarial tithes, yet it was rarely, if ever, taken by him when he did 
not hold both. 
Bunb. 344. The court decreed, that the seed of the second cutting of dover 

d1 424 • • 

' ' was a small tithe : the lord chief baron Carm^ns^ baron Carter^ and 

Com. Rep. baron. Tliomson^ were of this opinion ; but baron Parker seemed to 

^unb. 344. doubt the seed of clover being of the nature of small tithe(a); thought 

pl. 424. !(; ^ great tithe, as it partook of the nature of the stalk from whence 

it was taken, and because of the expression in the cases dtedy that 

the seed and stalk should go together. And this opinion Bunbury 

thinks the best. But notwithstanding the authority of the case-of 

Pomfrei against Launder^ and the reason of the things judgment 

was given as above. 

Com. itep. But all tlie barons agreed in opinion, that the plaintiff's bill 

^^^* should be dismissed with costs, {b) 



V. 12 Geo. II. A. D. 1739. Scac. 

The Aldermen and Burgesses of Btay St. Edmunds^ and Zjonomce 
Wright V. Lewis Evans. [Com. Rep. 645.] 

Pi^gcrip. A BILL for small tithes was brought by the plaintiffi, setting 

tioo tit Non forth, that king Ja. 1 . was seised in fee of the rectories and vicar- 

rfftllllflllrfo 

against a ages impropriate of the parishes of St. Mary and St. James in 
Uy iinpro- g^^ Edmutids Btay in the county of Suffolk^ and of all the tidies 
held not* great and small belonging to the said rectories and vicarages, for- 
Bn^ S45 '"^'''y P®^ ^^ ^^ possessions of the monastery of Bury S. Edmunds 
8 £q. Cm. in the county of Sttffblk ; that being so seised, by letters patent 
a'c. '^* dated 1 st Jtdy 1 Jac. 1 . the king granted to the aldermen and bur- 
8. C. gesses ^ of Btay St. Edmtmds and their successors {inter aF) decimas 

395^ triticif garbar^ lan^e, vittJar'j S^c. Sf omnes Sp omnimodas decimas dicf 

* [ 758 ] monasierio spectan* tarn majores quam minores. 

And afterwards by letters patent dated 17th September 12 Jac. 1. 
the king granted to the said aldermen and burgesses and their heirs 

(a) Parker afterwardSf when cliief baron* (h) See alio IjCwU and another t. Kottiqrt iitffm, 

declared, that he had been since satisfied, tliat vol. ii. Sims v. JicnncUt infra, 875. Clarke v. 

there was no ground for his doubt. — - 1 mentiou Stapler, infra 9*J6. Carlwright r Baiirif, infra 

this upon high Mithority. 93S. Jinmy v. SlrangewaySf infra 1173. 
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and sncoessors {inter aP) the rectories of St Jtfayj/ and St. Janu% I7S9. 

and the vicarages of the same churches, the advowsons, rights of ^iTTJ^^ 

patronage, 4^. oc omnes Sp omnimod^ decimas tarn majores quam men, ^c. of 

mnores pradiaVj mixtas^ et minutas^ to the said churches, 4"^. dido ^j^^ 

mmasUrio spectarC: That by indenture, 2d of April 1724, the ▼. 

aldertnen and burgesses of Bury made a lease to the other plaintiff 

fVi^htj of all their tithes of com and grain arising witiiin the 

said town of Bury in the said parishes of St Mary and St. James 

tor the term of eleven years. And afterwards, taking notice that 

by the said lease the tithes of com and grain only were demised, 

and tiie small tithes in the said parishes by mistake were omitted, 

although they were intended to have been leased, and the plaintiff 

Wr^t the lessee ought in conscience to enjoy them ; it was, by 

an order of council, entered in the council-book of the corporation, 

agreed that a bill should be exhibited in the name of the corporation, 

or Wrighty or both, for the recovery of the said small tithes, due 

1W>in tHe defendant and others for lands by them held in the said 

parishes, and on such recovery satisfaction should be made for the 

same to the plaintiff Wright: That the defendant Lewis Evans, 

Irom the year 1724 to the year 17S4, held several lands within 

the said parishes in the town of Bury, particularly one hundred 

-and eighty-four acres, part of a farm called Eldo Farm, or 

The (Xd Farm, which farm for the greatest part lay in the parish 

^ Ibflfham, and only one hundred and eighty-four acres, part 

of it, lay in the parish of St Mary, which farm was parcel of 

the possessions belonging to the monastery of Bury St. Edmunds 

in the county of Stiffolks that the defendant Evans likewise held 

in the said parish of St Mary during tlie said years several 

lands called Wood Went containing about nine^-four acres, and 

other lands containing about thirty-six acres, and other lands about 

nine acres, on which were arising yearly great quantities of com, 

hay, dover-seed, turnips, and other small tithes; whereby the 

said aldermen and burgesses, or the said Wright, became entitied 

to demand the said tithes ; and the bill therefore prayed that the 

defisndant might shew cause, why he should not make satis&ction 

&r the same to the said Wright; the said aldermen and burgesses C 759 ] 

CQOs^ting he should receive the same ; and that the plaintifis might 

have such relief in the premises as the nature of their case in equity 

and good conscience might require. 

To this bill the defendant answers, and admits, that he hath 
bolden several lands in the bill during the time charged, particu- 
larly one hundred and eighty-four acres, parcel of Eldo Farm or Old 
Farm, which was part of the possessions belonging to the monastery 
of Bury St. Edmunds, and the lands called The Wood Went, and the 
said thirty-six acres and nine acres in the parish of St. Mary, and 
believes the several kinds of tithes and quantities mentioned in tiie 
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17S9. bill might be arising in the said several years, but insbts, that he 
rk0^ijgg^ ImthpaidandsaUsficxitothepIaintiff JFh^ for aU the tithes of corn 
mm,4[e. ff and grain growing in the said years, but that no small tithes were 
^y^j^ j ever paid or demanded for the said lands ; and further insists, that as 
no small tithes, or any satisfiiction or composition for the same^ were 
ever paid by or demanded from the defendant, or any person under 
whom he claims, in respect of the said lands, or fixmi any other 
owners or occapien of lands in the said town ofBmyt after aoeh 
length of time and so long enjoyment of lands freed and discharged 
from small tithes, a legal discharge is to be firesumed; and it must 
be necessarily intended that the small tithes by due course of law 
were aliened or released to the owners of the said land, by the per- 
sons entitled to the inheritance of the said small tithes, though 
the conveyance or release, or other legal discharge, be lost or 
destroyed, especially since the small tithes in the said parish of St. 
Mary are of equal value with the great tithes arising there. 

This case coming on to be heard on Thursday 17th diMay 1739, 
the plaintiff produced the said letters patent 6 4* 1^ «^^* ^e lease 
and order of council, and by depositicHis of Charles fVoodward and 
Francis JVrighi (all which were read) proved that for^ or fifiy 
years since they held lands for many years in Bun/, or collected the 
tithes there, and small tithes were paid by several perscms in the 
•aid parish of St. Mary and St James : and thqr had heard their 
fiithers (who held land forty years there before their having lands 
there) and one Richard Cqpsy deceased, declare that small tithes in 
the said parish ought to be paid or compounded for. 

On the part of the defendant it was proved by the depositions of 
several witnesses, that forty-eight or &^ years before they gathered 
corn in the said parish, and never knew the small tithes paid or 
demanded. 
[ 760 ] On this case it was insisted by Mr. Bootle and Mr. Siarkey of 
counsel with the defendant, that the bill was not proper which de- 
mands satisfaction for small tithes from the plaintiff Wri^ who 
had no lease of or title to them. Sed rum allocatur s for the plain- 
tiflb shew the title of the corporation to great and small tithes, the 
lease of the great tithes to die plaintiff Wright^ and their intention 
he should have the small tithes, and then concludes, that the cor- 
poration, or he^ is entitied to such small tithes ; and prays that the 
defendant may shew cause why he should not make satisfiustion to 
him for the small tithes arising in his lands, the corporation con- 
senting he should have them ; and they pray general relief as the 
nature of the case requires, so that the court may, consistentiy 
with the prayer of the bill, direct the defendant to account to 
the plaintiff Wright for his great tithes not satisfied, and to account 
to the corporation for the small tithes, which were not compre- 

20 
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baaded in the lease to lunii and to which therefore the oorpo- 1789« 
ration continues entitled, notwithstanding it is prayed that the de- TkT^uer- 
fendant should shew cause why he should not make satisfaction for inm, ^c ^ 
them to Wright^ they consenting he should have that satisfaction. e^^JUL 

Then it was insisted by the counsel for the defendant* that since ▼• 
there was no proof of any small tithes being ever paid by the de- 
foidant (although it was proved by Richard Micklefield that 2f« 
had been demanded ^r acre for the small tithes of the landa he 
held, part ofEldo or Old Famij and he offered \^d. an acre, bi^ 
afterwmrds refused to pay it) ; and it was proved by several wit- 
nesses that they never knew small tithes paid for, and that the small 
tithes were more in value than the great tithes in the parish ; it 
was inaisted, that in the case of a lay impropriator, the defendant 
might say, in bar of the demand of tithes, that no tithes had ever 
been paid, or demanded for these lands* 

It is true, in the case of a rector or spiritual person no one can 
prescribe against him in a non decitnando »• but otherwise it is in the 
case of a lay impropriator. 

And the reason given in the bishop of Winchesler's caae, 2 Co. 44. g„p„ |^. 
that if such a prescription should hold in the case of a spiritual p^- 
sooy a jury of lay gentlemen would not be equal to the trial of such 
prescription, &ils in the case of lay impropriators. 

And although there was no express determination in the point by Supra 70i. 
thb court, yet many judges were of that opinion. In the case of 
Bauon and, Olive in this court, where the bill was by a lay im- 
propriator, the chief baron and another baron were of that opinion ; 
indeed when it was spoken to in 1727 and 1730, the court was ( 761 3 
divided in opinion, and so no decree was made. 

In the case of Meadly and Tomlinsj Pasch. 7 W.S. th^lMU vas ^'^^^* 
by a lessee of the dean and canons of Windsor \ and in the case of 764. 
Talboi against Saman^ Harding 4* aV^ 1 7S6, the plaintiff waa a lessee 
of the Ushop of Litchfield and Caoentty^ the court delirmined not 
the matter by allowing the prescription alleged, becanse they were 
in eflbct ecclesiastical persons, being lessees for years to such as 
were spiritual persons. 

And in this case, though there was proof af payment of small 
tithes by the inhabitants of St Jtfary, yet none were piud by the 
defendant ; one witness indeed said, he promised to pay for the 
tithes of clover-seed ; but he might apprehend that to be a great 
tithe before the determination of th« court in the case of fVallis supn 74% 
wad Pain; and though the one oBued to pay l5. 6d. in the pound 
and 2s* was insisted on, upon better thought afterward, he refused 
to pay it. 

And the court being eameatly desired to consider the case, and it 
being a matter which might frequently come before the coort, they 
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17S9. took time to think of it till next term; and in Trinity term 
The Alder- ^^ chief baron delivered the opinion of the court to the effect 
mm, 4rc. rf following : 

Sdrimndi ^^^ matter for the determination of the court may be con- 
' ▼• sidered under two heads : 

First, Whether a layman can prescribe in a turn decimando against 
a lay impropriator? 

Secondly* Whether the defendant hath made out a case which 
may entitle him to the benefit of such a prescription ? 

And in both these points the opinion of the court was for the 
plaintiff. 

As to the first question, they think there is no foundation for 
such a distinction, that the defendant may prescribe against a lay 
impropriator any more than against an ecclesiastical person ; which 
it is admitted he cannot. For, 

First, No such distinction appears in any law book whatsoever; 

the rule is laid down generally, that a layman cannot prescribe in a 

nen decimando^ but in modo decimandi he may: this is said by 

Choice^ so long ago as 8 Ed. 14. this is expressly resolved in the 

8upn 167. bishop of Winchestei^s case, 2 Co. 44. 1 Rol. Abr. 653. The same 

Supra 375. {3 agreed in several otlier cases. R^r^A^ against Gerrard. Hcb. 

8upriS85. 306. Moore ^2S. 2J&J.28.60. AndinSfcrf^andDnife, jFfo6.297. 

it is largely descanted upon, and agreed by lord chief justice H(h 

bari to be a settied principle of law. 

So, Seld. de decimisj c. IS. yi 2. S vol. f. 1279. who was not 
thought averse to the privileges of laymen in the enjoyment of 
tithes, after an account given of the infeodations of tithes to lay* 
men, which, by the laws of France and Spain^ were still allowed, 
concludes, that iiifeodations were in England as in other states, but 
of latter times none are allowable derived from other original than 
the statute of dissolutions; that discharge by prescription of paying 
no tithes, or any other thing in lieu of them by later canon law, 
since the parochial right established, is allowed only to spiritual 
persons, but to no layman, the laity being incapable of tithes by 
pernancy ; as also, of discharge by bare prescription, saving in cases 
within the statute 31 JFf. 8. c. 13. 

And the reason given in the books, why a layman cannot pre- 
scribe in a non decimandoy is, because a layman, since the parodbial 
right established, is incapable of tithes in pernancy. So saith lord 
Coke^ 2 Co. 44. as well as Mr. Selden supra ; and, consequently, as 
he cannot take a grant of tithes to himself, unless upon a consider^ 
ation paid for them as upon a real composition by parson, patron, 
and ordinary, or by a modus given in lieu and satisfaction, so he 
cannot be discharged firom the payment of them ; for a real compo- 
sition shall not be intended unless it be shewn. 
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It hai indeed been objected, that there is no fbdndation for a lay* 1 73^. 
man to be excluded from the benefit of such a prescriptioD, since xkeMdera 
there is no incapacity in him to take such a grant; and therefore mm, fc^^ 
it is bard that time, ivhich establishes a right in other cases, shall Ed^%M^ 
weaken his right in respect to his discharge from the payment of ▼» 
tithes, and, consequently, that he shall have no advantage from a 
real composition, unless he can produce it, which in length of timis 
may,' as well as other grants, be lost ; and yet in other cases where 
there has been an immemorial usage to pay or be exemptj sonris 
gmnt shall be presumed originally made to waijaht it 

But this will not appear altogether so hard, if it be considered^ 
dmt wlielt tb€ parochial right became established, and tithes were 
the fixed and settled revenue of spiritual persons only, a grant of 
them to any other person was void, unless made upon a valuable 
consideration, so that there was quid pro quo ; as was the case of a 
real composition or modus decimandu It was void, not from any in- 
capacity in the grantee to take^ but from the impropriety of the [ 763 ] 
thing granted, which being appropriated to spiritual persons, as 
their proper and peculiar maintenance, could not be given to a lay^ 
num. That this was so, appears by an epistle of pope Innocent tht 
thirdy in the body of the canon law, lib. S. tit. 80. ca. 29. de Dee. 
where it b said, **Perceptiodecinutrum cut ecclesiasparochialesde jure 
commtmi pertinetj* and Lindwood, speaking of portions of tithes 
ivhich a person might prescribe to have in the parish of another^ 
suthf Portiones^ potuerunt peroenisse ad locum rdigiosum de eonces^ 
sione laicifi^rc* de decimis vel prooentOms quot laicus talis haJndt ab 
eedesid aUd infiudum ab antiquo : hoc verum est^ si tales portidnes 
deeimantm eis donaUe Juerunt ante concilium Laterarf' celebrat. anno 
1 ISO temp. Alex. S. Nam ante illud concilium potuerunt laid deeimas 
infmdum retinere^ non tamenpost tempus dicti concilii. 

And the canon law of that council runs, Prohibemus ne Unci de^ 
cimascum animarum perieuto detinentes^ in alios laicos possint trunsh 
Jerret m quis vero receperit, et eedesia non reddideritf CkristitoaiUi 
s/gpiUmA prifoehar. Cod. 691. 

Henoa it is manifest, that it was not thought a layman was in* 
capadtated to be the pernor of tithes from any incapacity in his 
persotiy but from the nature of the thing granted, which -being 
esteemed in those days as the peculiar revenue of the church, and 
laymen beiii^ under so severe penalties prohibited to hold them, it 
is no wondertbe common law, whidi in many instances admitted 
the authority of the canon law in those times, should hold the 
pernancy^ of them by a layman as unlawful. 

f Btttyiaiftoea layman may claim an exemption from payment of 
tidMs by* real oompositioD as wdl as by a moius^ why should not 
he piescriba to the exemption as ix^ in one case as the other? 
Vol. I. Z z 
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1 7S9» there is a plain difference ; for when he prescribes in modo dedmandi^ 
Xks ji^g^ ^6 compensadon to the parson manifestly appears in the prescripr 
mm^icof tion ; and if no advantage to the parson appears, the modus is not 

Edmundt S^^ » ^"^ ^^ ^ ™^^ shoold be allowed to prescribe in a non deep- 

▼. mandoy without shewing any consideration at all, it would be 

Mifif. jjQ^g ^ great abuse ; and it is not so great a hardship for a tempo* 

ral person to keep the instrument of his real composition, when be 

knows it necessary he should do so, as it would be mischievous to 

the dergy, if that was not requisite ; for a composition by a parson 

and a successor forborne years, might soon give pretence to set up 

a prescriptive right 

C 764 ] 2dly, Another reason why a layman should notprescribeagainst 

a lay ioiprcfiriator any more than against an ecclesiastical person^ 

is, because a lay impropriator must claim under a spiritual or ecder 

siastical person ; for every patentee of the crown, who can lay claim 

to tithes, must claim them by virtue of the statute. SI JFf. 8. r» 13^ 

or other statute for the dissolution of religious houses. 

The statute SI i/. 8. is the first act of parliament which enacted 
that Uie king and all persons who should have, any manors^ laiid% 
Sfc. belonging to the religious houses thereby dissolved, should. hoU 
and enjoy the same freed and discharged from the payment of titheib 
in as full and ample a manner, as the abbots, 4*^. had the same at 
•the time of the dissolution. 

Now it is well known, that ncme of those religious persons 
could be exen^ted finun the payment of tithes, but by order^. ibe 
pope's bull, compositicm real, prescription, or unity of poajMssion; 
and every patentee of the crown, that is, every lay improtunaturp 
must all^e a tide to die dthes he demands by grant from the 
crowa of some rectory, vicarage, or other dthes, which irer^ ptit 
of the possession of some religious house^ which. came to the crowa 
by that or some other statute ; and therefore, Bk Lord HobirtMp 
Supni 385. in Slade and Drak^6 case, £ 296. if a temporal person succeeds, a 
spiritual person in discharge (and it is the same in pordepdoHitf 
ddies), it b to be reckoned in a spiritual person, .and not in a ten- 
poral; and, consequendy, a man who could not prescribe agajnst 
an eccl^nasdcal person, cannot any more prescribe against a pateq^ 
tee, who derives hb dde from and under him, and is in the nature 
of his represoitadve. 

As to the authorities in the case^ it is agreed, that there has not 
been any delerminadon agamst the plaindff; the caie of Benwm 
Supra 701. and Olive was rather in &vour of the plaindff; for though the 
court was divided upon the circumstances of the case about making 
a decree, or leaving him to law, the plaintiff brought his action on 
the statute 2 & 3 Edw. 6. IS. which was tried before chief justice 
Raymondy and recovered; and the other two cases raendoned 
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MuuMijf and TomUfiSj Pasch. TfV.S. and Talbot and ISalmon, 17S%. 
17S6i seem authorities for the plaintiff; for tliere tlie lessee of . ~ 

the dean and canons of Windsor^ and the lessee of the bishop of men, ^c, tf 
Cavenhy and Litchfield (though laymen) bad decrees for the tithes, ^dmu^ 
dtbongfa a constant non-payment was insisted on. And what dif- v. 
ference can there be in the reason of the thing, between a lay ^' ^^''^' 
Ict s ec and a lay impropriator, if the prescription is allowable only, [ 765 ] 
because he is a layman, and not an ecclesiastical person ? 

There are two cases, of which my brother Parker hath given 
Ittmadf the trouble to get copies ; they may be fit to be considered 
on this question. 

The first is the case of Medley and Taimyr Pasch. 7 W. S. wherein Supra559. 
the plaintifl^ as lessee of the rectory of Leominster in the county 
of SMsier, exhiUted his bill against the defendant for tithe of corn 
and grain growing on his land in the said parish, and suggested 
diat the defendant pretending his lands were exempted from the 
payment of tithes, refused to discover how they were so dischai^ged. 
The 'defendant, by his answer, insisted, that his father in the 
year 165^ purchased the lands in defendant's occupation of one 
William Cooper of Maidstone in Kent^ which in the purchase deeds 
irere mentioned to be free from the payment of tithes, and con- 
veyed as snch ; but the ancient deeds were lost or mislaid, so that 
^ oodd not set forth by what ways or means they were exempt; 
The cause coming to be heard before chief baron Ward and judge 
LUt, P&oois^ then a baron, on reading the purchase deed 165^, 
and gceat debate^ the court did not think fit to decree for the 
plaintiff witliout a trial ; and proposed that an action should be 
Imvight on the statute 2 Edw. 6. c. IS. which the plaintiff declining, 
the bill was dismissed, by consent, without costs. 

It is probable that the defendant had a legal exemption, which 
the plamtiff was conscious of, but thought to take advantage of the 
loss of the defendants deed, whereby be was disabled to make it 
out; but the court, not favouring his design, chose to dismiss his 
bill without costs. 

The second case brother Parker hath copied out, was the mayor, 
aldennen, and burgesses of Warwick^ against LucaSf Trin. 9 Anne, 
and heard 5th July 1710. The plaintiffs sued as impropriators of 
the rectory of St Mary in Warwick for the tithes of two doses 
called the Upper Fryers g the defendant admitted the plaintiffs 
entkled to the rectorial tithes in the parish, except of those two 
closes, whidi he insisted were the site of the mansion-house of the 
late disserved friers-preachers in the town of Wanmeki which came 
to the crown by tlie dissolution of the said house, and were 0^ed 
from the pajrment of tithes by virtue of some prescription, bull, 
order, ^or other lawful means, and had ever since been holdea free 
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1739. from fmyment of tithes to the rector or vicar; and tliat the 
Tkejiider- wiooastcry, being a spiritual corporation, were capable of being 
mtnt 4fc. of * discharged by prescription ; and upon debate the bill was dismissed 
£^^^fjg by the court, with the plaintiff's consent, with moderate costs. 

▼• In these two cases it does not indeed appear directly, whether 

• r ^QQ '-1 the defendants could make out a legal discharge, or not; it was 
probable that they could; and the plaintiffs thought it so probable, 
that they cared not to try that point, but consented that the bills 
should be dismissed ; but tliey are far from shewing the opinion of 
the court, that a bare prescription could be set up against a lay im- 
propriator, any more than an ecclesiastical person ; for, if so, tlie 
bills ought to have been dismissed with costs without more ado. 
But, as where an ecclesiastical person sueis, if tlie defendant has a 
probable ground of discharge, it is not proper to decree against it, 
witliout putting it into a way of examination, which the court 
seemed willing to do in these cases ; but th^ respective plaintifis, 
doubtful of the issue, chose rather the bill should be dismissed. 

But for the clear illustration of this point, it may not be im- 
prcq)er to consider in what cases a defendant may be discharged by 
prescription, and in what not. 

Where any man occupies lands which came to the crown by the 
dissolution of religious houses by virtue of the statute 31 /f. 8. 
or statute 32 ff. 8. it is manifest he may insist upon a discharge 
by prescription ; for since the religious houses dissolved by those 
statutes (being ecclesiastical bodies) were capable of a discharge 
by bull, order, or prescription, the patentees of any part of 
the possessions belonging to any of those houses are enabled by a 
special clause in the acts to enjoy the same acquitted and dischai||;ed 
of the payment of tithes, in as full and ample a manner, as the 
ecclesiastical person enjoyed them, at the time of such dissolution, 
4v. And by the statute 2 Ed. 6. c. IS. no person shall be com- 
pelled to pay tithes for any lands, 4^. which by the laws and 
statutes of the realm, or by any privilege or prescription, are not 
chargeable with the payment of them. 

Secondly, A spiritual person, or the king, who is persona sacra j 
being capable of tithes in pernancy, is capable of prescribing to be- 
discharged of tlie payment of tithes. 

That a spiritual or ecclesiastical person may so prescribe^ is re — 
Siipn 167. solved in the bishop of Winchester's case, 2 Co. 44. Cro. Eiiz. 51 1--» 
Supra iss. 80 it is in Richard bishop otlAncolrCs case, Cro. EUz. 216. 1 SoU^^^ 
^'?" 264. Mo. 435. 618. Yeh.2. Cro.Elix.lBS. W. Jon. S6S. 

t 767 ] That the king may likewise prescribe in a non decimandpy appearsp^-^ 
22 Ass. 25. 10 H. 7. 18. Mo. 483. Sti. 137. fV. Jon. 387. HeiL 6(^- 
and in many other books. 
But I know^not that it has been allowed in any other casia. 

21 



C^SES. 7C7 

• It was insisted on in the case of Sydvfxne and Holmes f , Cro. Car. 1 739. 
422. W. Jon. 368. 1 RolL Abr. 654. 



The Aiders 

' The plaintifTs in )>rohibition surmised, tliat the prior of BredsaU men, jfc. qf 
was seised in fee of lands in his |)ossession, and he and his prede- ^^^ 
cessor time out of mind till the dissolution of the priory, by sta- ▼. 
tute 27 //. 8» r, 20. held them discharged of the payment of tithes, f'g^^' 
and by patent the lands came to Edward Battel and to the plaintiff 479. 
as his lessee, and it was insisted, that the prior being capable of 
tithes, and of being discharged by prescription, the plaintiff ought 
to have the benefit of the discharge. But by three judges it was 
resolved, that the prior, being capable of discharge by privilege, as 
well as by^rnnt or composition, it shall not be intended to be a 
discharge by composition, but rather by privilege, which was the 
^^eral course of exemption, which privilege was gone by the dis- 
solution, and, consequently, the plaintiff ought to pay tithes ; and 
a consultation was awarded. And SoUe. saidy it had been so 
resolved 7 Car. in the exchequer, and in another case 1 1 Car. by 
ihe same three judges. 

The like resolution was in the case of Wright against Gerrard^ Supra S75. 
Hob. 803. W. Jon. 2. where the plaintiff insisted upon a discharge 
by unity of possession of a farm called Dawnhallj and of the rectory 
impropiHate of die same parish, both which came to the crown by 
statute 27 H. 8. e. 20. and the plaintiff claimed the farm, as the 
impro))riator did the rectory, by grant from the crown ; but a con« 
sultation was granted. 

The like resolution was in the case of Bowles and Atkins^ 1 Lev* 
185. 1 Sid. 320. 2 Keb. 28. 60. 472. where debt was brought on 
the statute 2 Edw. 6. r. IS. against the lessee of All SouTs college, 
wlio insisted, that the prior of Abingdon^ and his predecessors, held 
the laiuls time out of mind discharged of tithes till their alienation 
to the college of All Sotds ; but it was unanimously agreed by the 
whole court, that the college, being a temporal corporation, could 
not prescribe in a 7ion decimando; and it was said in that case, that 
this point had been resolved in the case of Stfdxmme and Holmes^ 
which was considered as good law in all the courts of Westminster. 
There are many determinations in the matter in question, and 
much stronger than the present case, and it appears, that no dif- 
ference was made between a lay impropriator and a spiritual person ; 
for the ground and reason why such prescription is not good, is not [ 768 3 
in respect of the person against whom the prescription is alleged, 
but in respect of die person prescribing, because a layman is not 
capable so to prescribe, though an ecclesiastical person may. And 
this is confirmed by all those cases, where a modus is insisted on 
ibr the discharge of the tithe of hay, com, Sfc. because it is spent 
for the fodder of their cattle, the maintenance of their families, Sfc. 
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1739. tichich was always disaUowed, because it amounts ta a prescriptkxi 

The Mdtt- ^" * ^'^ decimandoj Mo. 683. And such modus was disallowed for 

men, ^c. of the same reason, as well where Sir H.-WaUer^ a lay impropriator, 

Edmvndi labelled for the tithes, as where the parscm of the parish sued fi>r 

I* them ; and after an argument at bar a consultation was granted, 

because none can prescribe in a non decinumdo^ Cro. Jac. 4tl. and 

many cases might be cited to the same purpose. 

So, where the king prescribes to be discharged of the payment 
of tithe (as he may) his patentee^ being a lay person^ cannot do so, 
as was resolved 1 1 Car. where, in a prohibition, the plaintiff de- 
clared, that king Ed,w. 6. was seised in fee of the forest of &t»- 
Scipra 48G. nochy in the county of WilU^ and twenty acres of wood parcel of 
the same forest, and held the same time out of mind discharged of 
the payment of tithes, and granted them to the duke of Somerset^ 
and by mesne conveyances the twenty acres of wood came to the 
plaintiff, whom the defendant sued for tithes. The defendant 
pleaded, that the twenty acres were not parcel of the forest, and 
afterwards by verdict it was found they were. But it was resolved, 
that the alienee of the king could not, have advantage of this pre- 
scription in a non decimandoy for a real composition or other con- 
sideration ; for such discharge shall not be intended without shew- 
ing it specially, and then the grantee of the crown cannot be dis- 
charged ; and in case the grantee of the king ctinnot prescribe in a 
non decimandoj although he claims under the crown, which was 
exempted by prescription from the payment of tithes, it may ba 
justly inferred, that he cannot do so in any other case; and that 
the law will not allow any person to prescribe in that manneri 
unless it be a person ecclesiastical or sacred, as the king is, who 
was enabled to hold tithes in pernancy, or unless he be within the 
exemption created by the statute S\ H. 8. or 32 if. 8. 

By the words of the answer it looks as if some stress was laid 

% upon the parish being exempt in this case ; for the answer says» 

th^t no small tithes, or any satisfaction or composition for the 

same were ever paid by or demanded from the defendant or any 

[ 769 ] under whom he claims, or from any other owners or occupiers of 

lands within the town of Bury St. Edmunds ; but the counsel for 

the defendant did not insist upon this, nor indeed could they with 

any colour do so ; for besides, that it appears by the depositions 

in the cause, that small tithes had been paid by several of the 

Supra 55a inhabitants there, it was resolved in the case, Hickes and Woodeson^ 

T. SfV.^rM. 4 Mo. 336. Carth. 392. Salk. 665. Skin. 560* 

that a custom to be exempt from the payment of tithes could not 

be alleged in a hundred, much less in a parish; but it must be in 

a county or in j^arV, such as the wild of Kentj and there only for 

things not due of common right, as for wood, Sfc. And there- 
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fere a custom alleged in the hundred of HuntspiH, to be free from 1759. 
tithes for the agistment of barren catde, was, after a verdict for j^^^y^ 
the plaintiff which found the custom, holden to be a void custom, «ir»,4fo. ^f 
and a 'Consultation was awarded, which was a farther authority in ^ ^^ f 
confirmation of the general maxims of law, that a layman cannot ▼• 
prescribe in a non decimando. '^^^ 

Thirdly, Another reason may be given for the disallowing of 
the defence set up for the defendant in the present case^ in that the 
defendant does not allege any particular ground of discharge, but 
only saith, that no small tithes were ever paid or demanded for his 
lands, and therefore after such length of time^ and so long enjoy- 
ment of lands free from payment of tithes, a legal discharge must 
be presumed, and it must necessarily be intended that the smalt 
tithes were' aliened or released to the owners of the land, by the 
persons entitled to the inheritance, though the conveyance, or re- 
lease, or other legal discharge, be lost or destroyed. 

I agree, that in courts of equity the sam^ formally is not re- 
quired as in pleadings at law ; but the substance of the matter 
idl^ed for the exemption of the defendant ought to be shewn with 
io much certainty at least, as that the court may see what is insisted 
on, and direct the same to be tried or examined. In case a pre- 
scription is relied upon, the defendant ought to allege the prescrip- 
tion in such a manner as that it may be tried. In this case the de- 
fendant does not so much a^ say, he is excused by prescription : he 
says, indeed, no small tithes were ever paid or demanded, which 
may be evidence of a prescription ; but in all cases where a pre- 
scriptive right is insisted on, that is the matter which must be tried \ 
and can the court direct a trial of what is not alleged, or where that 
only is alleged that may be some proof of it, or whence it may be 
inferred ? much less, whether any legal discharge generally, or whe- 
ther any conveyance, release, or other l^al discharge. An issue [ 770 ] 
must be upon a single point, not a matter complicated, confused,^ 
or multi&rious. Co. LitL 308. 

In the case of Priddle and Napier^ 1 1 Co. 9.- where the defendant Supra S36» 
in prohibition traversed the prescription alleged instead of the unity 
of possession, which was the ground (if any) the plaintiff had to 
excuse himself from the payment of tithes, it was holden to be ill; 
fi>r he ought to have traversed the unity tntioncj Sfc* as be was dis^ 
charged, and, consequently, his plea was insufficient. 

In ^devmd Drakes case, Hob. 294. it is said, that tlie discharge Supra ssj. 
of tithes being against common right, the party must plead it with 
its grounds and reasons specially. It is true, a spiritual person, 
l>eing capable of discharge by prescription, might allege the pre- 
scription generally, without assigning any reason for such discharge; 

Zr 4 
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1799* but here is ho prescription directly insisted on^ which could be sect 
to a trial* 



ThtJlder^ 

mM, ie. tf Many cases might be cited to shew the impropric^ of such 

j^^' pleadings ; but it is less needful, since the matter, if it bad been 
▼• more properly insisted on, had been insufficient* 

L. Svma. rj^^ second question, whether Uy any tiling else appearing in the 
case the defendant may excuse himself from the payment of tithes ; 
for it was urged, ihat there being a unity of possession in the abbot 
who had the rectory and Bldo Farm in fee, consequently, that 
the defendant .ought not to be discharged for small tithes of one 
hundred and eighty-four acres, part of tliat farm ; but how does 
this unity of possession appear ? All the proof offered for it is, that 
the plaintiff makes title to the rectory and vicarage of St. Mary^ 
and all tithes predial, mixt, and minute, monasterio de Bury Su Ed- 
mund nuper spedavfg tiiat by a roil out of the augmentation office 
it is said, that 4th iVoo. 31 /f. 8. the abbot and convent of Bury 
surrendered to the king the monastery and church of Bury^ and 
all manors, messuages, lands, tithes, rectories, vicarages, 4^. be- 
longing to the said monastery; that 10th Jubf 37 H. 8. the duke 
of Norfolk accounted to the crown for the manor of Old HaWf 
Hoe, and Jbtsthamj part of the possession of the monastery of Bury 
St. Edmund^ resigned to the king, and by him granted to the duke 
oiNcrfblkj and valued at 21/. 175. ^d.per annum. 

Now it does not appear, that Eldo Farm was part of the manor 
of Old HaWf nor is it so much as averred by the answer; there is 
nothing to induce a probability of it, but an imagination, that Eldo 
may be a corruption of Old Haw, which is a thing merely ima- 

[ 771 ] ginary, and destitute of all proof; but admitting that it really was, 
not only that ought to have been expressly alleged in the answer, 
but it ought likewise to have been shewn, that the abbot and con- 
vent had been seised of the rectory and land simul 4* semel time out 
of mind, and continued so seised till the dissolution ; for, accord- 

Supimssedt iDg to Priddle and Napier^s case, 11 Co. 14 b. every unity that 
amounts to a discharge from the payment of tithes by virtue of the 
statute SI H.S. ought to have four qualities: 1. It ought to be 
rightful, and not commence by wrong. 2. It ought to be equal, 
that is, the abbot and convent ought to be seised of the rectory and 
land both in fee. 3. It ought to be perpetual, having continuance 
time out of mind. 4. It ought to be constantiy free from payment ; 
for if the tenants for years or will under the abbot and convent ever 
used to pay tithes, the unity will not avail. And Lord Hobart adds^ 
a fifth quality ; it must have constant continuance in the same body^ 

Supra S75. else it is of no force^ Wright and Gerrard^ Hob. 310, 31 1. 

And the same qualifications have been agreed and confirmed bjf" 
many subsequent resolutioftis and authorities. 
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Now if the defendant had by his answer insisted, that there had 1759* 
been such a unity of possession in the abbot and convent of the 2%e Alder- 
rectory or vicarage of St. Mary and oiELdoFarmj the plaintiff men^icof 
might have been able to prove that Eldo and Old Hctw were not ^^^^ 
the same estate, that Eldo Farm was never in the abbey and con- ▼• 
▼ent; nor does the defendant insist or make out, that he derives his 
title to that farm under the duke of Norfolk g that the rectory was 
^propriate within time of memory ; that the lessees paid tithes, or 
that the estate was in lease at the time of the dissolution, in which 
cases these lands would not be discharged by the statute. Vide 
Cnu EUx. 5M. Jtfo.5S8., 2 Btdstr.e.eS., Jon. 412. And for these 
reasons the court decreed, that the defendant should account for 
the several matters prayed by the bill. 

The court also declared, that the presumption that arises from a Bunb. S45- 
constant non-payment, would not be sufficient, unless the de- 
fendant could shew, either that the lands were parcel of one of 
the greater abbies, or that some of the impropriators had released 
the tithes (a). 



M. 13 & Tr. 14 Geo. II. A.D. 1739-40. Scac. [ 772 J 

Gralvcick v. Utta^mare. [MSS.] 

Bill by an executor of a rector for arrears of tithes. The de* Where'lna 
fendant admitted, that he never accounted with the plaintiff's testa- account of 
tor for his tithes, (for which he compounded with him at 8/. a year,) ^S***!!!!!!! 
because the late rector was indebted to him in divers sums particu- insists thiit 
lariy mentioned in the answer, which amounted to more than the ^. ^^SeST 
&um due for the value of the tithes ; that the defendant had often to Mm In 
pressed the rector in his lifetime, and the plaintiff since his decease, ^^^^ 
to come to an account, which was never done. The plaintiff re- money 
plied ; but no witnesses were examined on either side, so that the ^!^^ 
cause came to a hearing on bill, answer, and replication. It was accounts, 
objected for the plaintiff at the hearing, that no reference could be ^\\ decree 
made to the deputy remembrancer to state any account as to the * general 
sums claimed by the defendant, because they did not relate to merely 
tithes, for which only the bill was brought, but related quite to a ^p^" ^ , 
foreign matter ; nor could the deputy remembrancer in taking the answer. 
account as to the tithes make any allowance to the defendant for 



(a) In addition to the cases dted in the text, Mr. Eden's note, SOS. Oaendm t. »^^t^^ 

see CharUon ▼. CharUoHj tupra 716. Brtary v. tn/ra 151S. Rote ▼. CaUand, infra 162a SiruU 

liambj^ v^ra 904. Jenningt v. LetHt^ on 're- ▼. Baker^ 2 Ves. Jun.625. m/$ti 14Sa Bemey 

hcvingf infra 952. ClavUl v. Oram, mfra 1354. t. Harvey, 17 Ves. 119. uffrot toI. ii. HeaUk- 

Nagk ▼. Edwards, S Anstr. 702. injra 1442. cote v. Aldridge, I Mod. 239. infra, roUil, Meade 

Fantkaw ▼. More, infra 780. Whiddou ▼• Har* t. Norbury, 2 Pri. 338. since affirmed in tin 

vey, infra 95 1 . Scott v. jiirey, infra 1176. Fanthaw House of Lords. 
T. Hotkeram, infra 1177.^ 1 Eden 276; see also 



77« GASES. 

1739-40. these suins; because the d^andant ought to have exhibited a cross 

Q^iyjick ^' ^^ ^^ '^^ ought to have examined witnesses, and proved his 

▼. pretended debt before the hearing. But the court thinking it con« 

uturmare. ^^^gj|( ^ ^^ Twlts of natural jusdce, decreed a mutual general 

account to be taken between the parties. 



H. 14 Geo. II. A. D. 1740. In Catic^ 

The Archbishop of YorJc^ and JiocioT Hayter^ v. Sir MUes Siapleton 

and others. [2 Atk. 136.] 

Bill by The archbishop of York was entitled in right of the church to 

ItctT **for ^® rectory of Milton in Yorkshire ; and in 1 733 granted a lease for 

three lives, three lives to archdeacon Mayter^ who made a derivative lease to 

made A ^^'^ Taylor / and this bill is brought by the archbishop and doctor 

derrratiTe Hoyter for an account of tithes in kind, and to establish the custom 

tithe in^'^ of setting out the corn in stooks or stacks. 

kind, and Jt was objected, that there is no foundation for this bill, because 

a custom, doctor Hayter^ having made a lease to Taylor^ is not entitled to 

of letting i^ny account, and cannot maintain a bill to establish a custom of 

•tookiy is setting out the corn in stooks or stacks, which is a mere right. 

j^J^^ * Lord Chancellour. — 1 am of opinion, the bill to establish the 

though the custom is well brought; and that the parson, who is entitled to 

^yy?^ the inheritance, is properly made a party notwithstanding the tithes 

as such a themselves were out on lease at the time for which the account is 

vmto^it- pw^y^J 'or otlierwise it might introduce great inConveniencies 

sion ba. by a coUusion between the lessees and the occupiers ; and that a 

***" ^ bill may be even brought, without praying an account, to establish 



«*»?••»• a mere right only, appears from the common case of bills for 
L> 779 J establishing moduses^ and therefore 1 shall direct an issue to try the 
custom of the stacks or stooks. 

The course of proceeding in the court of exchequer, is to decree 
an account of tithes to the filing of the bill, but it will be time 
enough, when the cause comes back after trial, to search for pre- 
cedents here in tithe bills, though I know the rule of this court 
in general is, where an account is directed, that it shall be carried 
down even to the time of the master's report, and not to tlie filing 
of the bill only. 

The plaintiff could not properly amend his original bill by filing 
new matter which has arisen since the original bill, but ought to 
have brought a supplemental bill ; but then the defendant should 
have taken advantage of this defect in form by a demurrer, and it \» 
too late to make the objection after he has answered. 

Next, with regard to the matter of right, as to lands for whiclm 
an exemption is insisted on, against a demand for tithes in kind^ 
though the charge in the bill is general, yet in the answer you musC 

20 
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shew the particular exemption of the particular closes, which is not 1 740. 

done in this case, "Z^ — 7~ 

The question of right is upon an exemption claimed of all buhopaf 

the lands that did belong to the monastery of St. Mary in the ^^ 

neighbourhood of Yorky which was one of the greater abbies dis- sir MOes 

solved by stat, 3 1 H. 8. 8iapiet<m. 

It is certain they are discharged in the hands of the crown, and 
their grantees, in the same manner they were in the hands of the 
monastery at tlie time of the dissolution ; but the evidence of this 
exemption depends upon usage; now it has been very rightly 
said, that a posterior usage is evidence of the antecedent, and has 
been always allowed so in cases of this nature, for what other 
evidence can be had ? 

It has been objected, that there has been unity of possession of 
the lands and the tithes in the Stapleton fiunily, and that occasions 
the obscurity and accounts for the non-payment of tithes ; but the [ 774 3 
ancient lease produced by the defendants, where there is a covenant, 
that one of the ancestors of this family shall hold tithe-free, is an 
answer to this objection. 

The next question is, as to the real composition for main meadow 
of about 200 acres, in which it is insisted, five acres, called Tithe^ 
acresy are set apart in lieu of tithes for the rest. 

It is very natural to think that the denomination of Tithe^ 
acresj arose first from those acres being set apart from the rest in lieu 
of tithes ; and it is a strong circumstance in favour of the defendants, 
to shew that this meadow is exempt firom tithes. 

It has been said, and very rightly, a modus to take part of the 
tithes for the whole could never have been at any time a satisfaction 
for the whole, and has always been holden a void custom. But in 
this case it is impossible to say, whether three hundred years ago 
five acres might be a sufficient composition for the tenth part of the 
whole ; and therefore the objection fails as to the inequality between 
£ve acres and two hundred. 

There are so many obscurities that the court cannot determine 
clearly, without directing a trial at law; for a jury will have much 
better opportunities of unravelling this difficulty; and a view of the 
lands themselves, and the boundaries, Sfc. will efiectually quiet this 
c]uestion. 

First issue, as to the manner and method of tithing. 

Second issue, as to the exemption. 

Third issue, as to the real composition. 



H. 14 Geo. II. A.D. 1740. Scac, 

Sneyd v. Unwin. [2 Wood 403.] 
Bill by the rector of Henningham Sible in Essex for the tithes of Hops tow 
hops, claiming them lo be set out by the tenth measure or weight ^***^*'*** 
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1 740. after they are plucked from the binds, and before they are dried and 

«^. packed. The defendant said, that he bad tithed the bops by set- 

▼. ting out the tenth pole, and bad severed the binds from the roots, 

**^ and stripped the vines off the poles, and left them on the ground ; 

and he insisted on an ancient parochial custom, to set them out in that 

manner. 

Infrsi558. UponreadingthedecreesinC%iV/yv.JBr£tif(a),12thJi^, 7r.4 Ja.2. 

Supra 563. Gee V. Perch, 17th Nao. 1698, and 11th May 1704, and Bliss v. 

[ 775 ] Chandler \^ 18th Nao. 1720, the court decreed a trial at law by a 

t^P^ special jury upon this issue, ** Whether by the usage in the parish, 

hops are to be tithed before they are picked from the stalk?** 

A verdict was found against tlie custom, and the defendant was 

ordered to account [b) 



H. 15Geo. IL A. D. 1741. Scac. 

Lake v. Brulm. [MSS.] 
The (wnon The defendant set out the tithe of wheat, and plaintiff's ser- 
iLed to vants came with a waggon and horses to fetch it away ; but the 
uniiMd hit waggon being tliree parts loaded with tithe-corn from other persons 
IcS^^ grounds, the defendant admitted he did' as he had a right to do, 
•» ™^*« obstruct and hinder the plaintiff's servants from taking the tithes so 
from one of set out, unless they would first unload what they had so brought 
hit periib- f^Qx;^ Other persous grounds ; which they refiising to do, the tithes 
before he were left and perished on the ground, the plidntiff reftising to fetcls. 
intD^^ them away at any subsequent time, though often sent to by the de- 
grounds of fendant, who therefore insisted he ought not to account with die 
Mriabioner. p'a>»tiff fpr the value of such tithes. — Defendant decreed to ac- 
count with costs, (c) 



Tr. 15 Geo. II. A.D. 1741. Scac. 

' Eumney v. JViUis. [MSS.] 

V^hatnot Bill for tithes. — The defendant insisted, that on such a day 

*8^ (before the bill was filed) he tendered to the plaintiff 26/. and 

upwards, and desired him to take thereout what he pleased for his 

tithes, which the plaintiff was at liberty to do, and might have 



(a) 1 Wood 251. be picked, separating those on such tenth hills " 

(6) Some years afterwards a hill was filed by from his own nine parts, but not dicing tfaenutf 

the same plaintiff against the above defendant's into bright and brown as he did hia own, — -"^ 

son, stating the above decree, and verdict, and that the plaintiff refused to take the said 

that the court refused a new trial, and that never- The court declarec^ that the method of tithing 

thelesa the defendant refused to set out the tithe insisted upon by the defendant is not the U 

of hops, as by law he ought. The defendant method of tithing them, but that the hops ou 

admitted by his answer, that he picked his hops to be picked and gathered (hxn the stalks 

in different parcels, vix. bdght and brown ; binds 1>cfore they are tithable, and the defada^M 

that he marked every tenth hill that had hops on was decreed to account. Sr^cjfd v. l7nwM» 

it, and set it out for titlie; and that he caused 1752. Scac. 2 Wood 477. 

his own hops and those on the said tenth hills to (c) See also Bemey v. Chamherst ivpra 67^^ 



WMi. 
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done, if he would, t>ut which he refiisedto do. And he said, that 1741. 
for peace sake and to avoid trouble and expence he was ready and T 
willing, and by his answer offered, to pay the plaintiff 10/. in full j. 
for his demand, if the plaintiff would accept the same, which he 
believed was more than was really due. But not oiiering to pay it 
with costs, the plaintiff applied to the court, declaring he was 
wUling to accept that sum with his costs, but the defendant refused 
to pay it with costs. The court on the hearing declared, that 
neidier of the tenders was a good and sufficient tender to bar the 
}>laintiff, and decreed an account with costs. 



H. 16 Geo. II. A. D. 1742. Scac. 

Crabb v. Hayne. [Decree-Book, fo. 524. 2 Wood 4S1.] 

Bill by rector for the tithe of hay, charging that the defendant The fMnon 
set out the tithe in grass-cocks only, and refused to permit Jl^S^u 
the (daintiff to make it into hay upon the ground which pro- titbe-grwa 
duced it. The defendant admitted, that he cut 160 acres of grass jj^ j^"*" 
and made it into hay, and duly set out the tenth part thereof for whicfa pro^. 
the plaintiff as soon as the grass so cut was fit to be made into grass- *^^ ^ 
cocks, and that setting out the tithe in that manner is according to 
the usual custom time out ok' mind practised in the parish : but he 
knew not that the plaintiff had any right to make such grass-cocks 
into hay on his (the defendant's) grounds, whilst he was using th6 
same grounds for making his own hay thereon, and that the 
plaintiff was not either by law or by custom in the said parish en- 
titled to such right, by reason that such confusipn of properties and 
<»ther inconveniencies would arise therefrom, as would make such 
custom (if any) absurd and void: that in case the plaintiff had any 
9uch right, he should have put it in execution ; and if the defendant 
liod obstructed him therein, then, and not before, he should have 
<appUed for such remedy thereon as the law directed ; but that the 
plaintiff never attempted to put such right into execution. Head* 
ooBUtted, that he refused to let the plaintiff's agents or servants make 
anch grass-cocks so set forth into hay on the ground which pro- 
duced the same, by reason of the inclemency of the season for liay- 
making, and the inconvenience and damage that must have accrued 
to the defendant therefirom, both with respect to his own hay and 
the ground whereon it was to be made, (a) 

At the hearing the court declared, that the plaintiff was entitied [ 777 ] 
to make his tithe-grass into hay on the defendant's lands where it 
gi«w, and ordered the defendant to account for the value thereof. 

(a) Newman ▼. Morgjont Campb. M.P. Ca. 905. afterwards confirmed in Q,R, 
10 KasC5. M/Wi, Tol. ii. Degge, p. S. c, 14. 1 Rolle Abr. 643. 
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^^^^' Tr. 15 & 16 Geo. 11. A. D. 1742. Cha. 

^^ Wardv. Henzel. [Serjeant Hill's MSS. vol. xvu. p. 315.; or 
Henui, vol. iii. of Mr. Pickering^s MSS.] 

S.C. This was a bill brought by the plaintiff as lay impropriator of 

word^for ^^ tithes of Darlington against Mr. Thaiyej as rector of tlie pariah 

word, of OuUtnu who has received the tithes demanded by the bill, and 

MSS. against the defendant Henzel and nineteen other occupiers of the 

▼oi. iii. x;ix\iQ lands, to have an account of the tithes ; and that Mr. Thorpe 

Lincoin'i might Set out his title to the tithes, and to what value he has re* 

Inn Li- ceived. 

bnuT. 

The lay The plaintiff in his bill sets out that he is impropriator of the 

tw'of'tiie" ^^^^ of ^® township of Cockerton, in the parish of Darlington^ by 

thbet of a an original grant from Jf. 8. after the dissolution of the body to 

apu^ ^ which it belonged ; and being the deanery and collegiate church 

miMft giva of Durham^ that by intermediate graQts the tithes came to some of 

rtr^ of his ancestors in king James the first's time, and shews his pedigree. 

ilfu^if "^^ ^^ tithes in dispute arise out of a place called Grange^dosef 

or life an. Ui the same township of Cockerton^ but the plaintiff does not prove 

^^tftThSu *"*y receipt of tithes by himself or any of his ancestors^ The de- 

•eiftotitiiet fendants admit themselves to be owners and occupiers of Grange^ 

Sbe"^^ c2q^, but that for several years past they have paid their tithes to 

of tba the defendant Mr. Tkorpe^ and that the plaintiff must seek his 

l^**^' remedy against Mr. Thorpe*' 'The d^ndant, Mr. Thorpe^ in his 

answer^ admits the plaintiff to have some estate in the tithes in the 

township of Cockerioni but denies his right to the tithes in Grofige^ 

dosep although:- -it lies in the township of Cocherton and the paiirii 

of DarUn^Ott. That he the defendant is rector of OuUan, aad 

that his predecessors have been always entitled to the tithes ia 

Grangetdatti and h^ admits that Grange^<lose lies in the township 

of Cockertm^ and that it is in the parish of Darlington* 

Mr. Clarke for the plaintiff. The plaintiff is entitled as an iro* 
propriator of the tithes of the township of Cockerton^ in which place 
the tithes In question arise, and as an impropriator of a towndiip 
he is eiititled by common right to all the tithes within that district, 
for all right of spiritual persons ceases ; besides the right of Tharpef 
the defendant is a very particular one, for he is rector of another 
parish than where the tithes lie; entirely distinct irom it, and nem* 
were any assessments or duties paid by the parish of Oulian^ nor- 
does it appear that Thorpe performs any offices of divine service i 
Darlington^ for if there was any immemorial custom that the 
of OuUon did any duties in the parish of Darlington, tliis property 
in the tithes in another parish might be good upon such a valuable 
commencement. 



HengeL 
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The deeds were read, and the patent ; and tlien the Lord Chan- 1 742* 
cellour said, that the plaintiff, Mr. Wiard^ is not impropriator of the ^^^ 
tithes in the township of CockerUm, and if he was, it would be ne* ▼• 
cessary for him to give evidence of a receipt of the tithes either to 
liimself or some of his ancestors ; but this evidence is against him,, 
fer the receipt of the tithes is proved in (he defendant Thorpe or 
some of his predecessors. 

It is true^ if there is an impropriator, whether ecclesiastical or 
lay, he is entitled to all tithes of common right, and is not put to 
prove his tide, but the persons who claim against him must then 
diew right by deed, if they are occupiers of the land only, but a 
rector may prove his title by ancient receipt and pei'ception of 
tithes, and it shall be presumed upon such evidence, that there is 
an endowment of the parson of Oulion of these tithes, which endow- 
ment needs not be shewn by deed, for immemorial receipt of the 
tithes is evidence enough of it, and there is no pretence for the billt 
^r such bills overturn almost nil the titles of tithes in the kingr 
dom, therefore the bill must be dismissed. 



Tn 16 Geo. II. A. D. 1742- In Cane. 

Smith V. Wyatt. \2 Atk. 364-] 

The bill was brought by the rector of a parish in Essex, for the Potatoes 

tithes of potatoes sown in great quantities in the common fields^ ^^ 

and therefore claiming them as a great tithe. The defendant, the tfiou^ 

vicar, insisted that notwithstanding the potatoes were sown in fieldsf, i^m 

they still continued a small tithe, and the quantities made no dif- quantities. 

ference. Pickering'* 

Mr. Cfcrfe for the plaintiff cited Huit. 77. Uvedale v. TindM^ ^ss. 
Cro* Car. 28. S.C. and Degg^sParsorCs Counsellor, 282. in order to i84. ' 
shew that the quantities made a difference ; and that when potatoes ^'J^J^**" 
^re sown in gardens, they are a small tithe, and when in fields, a reported 
l««etithe. , _ "^ 

The cases by defendant's counsel to prove them a vicarial tithe, potnt, Lin- 
^eie Palm. 209. 220. Mome 309. 1 Ventr. 61.2 Keb. 612. Compl. ^^^'^ 
Jbieumb. S92. 3 Lev. 365. Batry against the bishop of Londofi, * infn, 
Hilafyterm 1705. {a) Wallis against Pain and othersfj Feb.S, 1708. f supra 

The Attorney General said, it would be a great inconvenience to '^^^^ 
the people o( Etigland, if the rule which is laid down for the plain- 
tiff, should be established, that quantity will denominate potatoes 
to be a great tithe. 



(a) This case, as cited by the attorney-general, tithes being in fields they were not smaU tiUies, 

was thus : ** Exch. Hil, 1705. Bony, ricar ^f and the court determined they were small tithes.*' 

Fulham, y. The Bithoj) of London and others, Mr. Coxe's MSS. toI. iiL 144. No. a. on the 

Tlus was a bill for potatoes and carrots, beans, bark, 
peas, dec. The defendants insisted that tliese 
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1742. Lord Chancellour. — The question is, Whether potatoes planted 
g^^^^ in fields, are great or small tithes ? 
V. Potatoes in their nature are small tithes ; then the question will 

^^*^ be, whether they receive any alteration of their right, by cultivating 
them in greater or smaller quantities? When the distinction of 
great and small tithes was at first settled, probably, it was upoa 
this foundation, that the former yielded dthes in greatef quantities, 
and die species of tithes, which were called small, were produced 
but in small quantities. Though it might be arbitrary at first, yet 
it has grown into a rule, and fixed so^ for the sake of certwi^ ; 
nor is there any authority cited, where it is said to be determined,, 
that the rule of dthes should depend upon quantity, and not upon 
the nature of them. 
[ 778 ] In the case of Udal and TindaU Cro. Car. 28. and in Hutt. 78. 
^mmented ^^ ^^ ^^ '^^^ down indeed, but there was no judicial determination ; 
«ii,Buprm and in Wharton against Lide^ 3 Lero, 365. and 12 Mod. 41, lord 
InfrB 881. ^^^^ justice H6U did hold that the tithes should be determined, 
whether great or small, from their quantity, and not their nature ; 
but the judgement was contrary, (a) If this sort of root should be 
called small tithes, when planted in gardens, and great, when 
planted in fields, it would introduce the utmost confiision, and 
must vary every year in every parish. If the quantity will turn 
small tithes into great, why will it not turn great tithes into small^ 
when the quantity of great tithes is but small ? 
CuoUffii T. An objection has been made, that if this rule should hold, it 
8 Fri. S29. would put it in the power of the occupier to change the property. 
^°^? To which I answer, so it will, for tithes are a fluctuating uncertain 
inheritance, and depend upon the course of husbandry ; for a man 
may tium arable into pasture, and then the tithe, being agistment, 
is become a small tithe from a great one. Therefore, I think, as 
there is no judicial determination against this, I am warranted in 
my opinion, that the tithe of potatoes is a small tithe. [And his 
lordship decreed accordingly, that is (6), he dismissed the original 
bill that was filed in this case, but without costs, and decreed an 
account for the vicar on the cross-bill.] [c) 

(o) And note, HoU absented himself when the (6) From a manuscript in the powfion of sir 

Judgement was giTen, whence the Chancellour J. MUfird, In Mr. Pickering^ nunrafcript, it 

inferred according to one report of this case, appears simply that the biU was dismiwed. 
(6 Bac» Abr, 738. 8th edit.) loid HoW* con- (cj See Simt ▼. Bennett^ m/rm 874. which^Air- 

sciousness of his inability to support his opinion, ther establishes the doctrine, that quality and iM 

See the same remariL by loitl C. B. Comyns, quantity distinguish tithes into great and suU. 
supra 754. 
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M. 16 Geo. 11. A. D. 1742. Scac. 

Lamb v. TattersalL [2 Wood's Deer. 418.] 

Bill by the rector of Chipstead in Surry for tithes (inter al.) of 
oom^ and praying, that the custom used in that parish of tithing 
wheat in the shock might be established. The defendant said, 
that he had duly set out the tithes of his wheat in the sheaf, and 
given the plaintiff notice to fetch the same away, which he had 
rdiised to do ; and he denied, that there was any custom in the 
parish of tithing wheat by the shock. An issue was directed to 
tiy, whether the custom of tithing wheat in this parish, was by the 
sliock, or not ; and the verdict of the jury negativing the custom, 
the bill was dismissed as to the tithe of wheat, with costs, both at 
law and in equity. 



1742. 

Zjamb 

V. 

TaUertaU. 



M. 16 Geo. XL B. R. 

Matthemi v. Fitch. [Serjeant HilPs MSB. vol. xxv. p. 152. 

Copied from Mr. Ford's MSS.] 

This was a libel in the consistory court of Litchfield and Coroenlry^ ProUln- 
for tithes in kind. The. defendant pleaded that the locus in quo is ft^t^^ 
parcel of the lands belonging to the abbey of Combcj and are and Defendant 
^ways were exempted and discharged from the payment of tithes l^^^ ] J,^ 
in whosesoever hands they were; that this abbey was dissolved by areof the • 
the 31 i7. 8., and by that stat. came to the crown, and ought to be order, and 
held discharged, 4"^. as freely as they were in the hands of the JJ^.^^ 
abbot: and then they aver, that the said lands both before and hibitkm 
since the statute, were and have been absolutely discharged, 4-c. in S^**^« 
whosesoever hands they were, and never paid tithes. This plea tencc. 
was overruled below, and sentence given against the defendant, 
who now moved for a prohibition. 

Ucyd and Ryder^ e contra^ insisted, that the defendant ought to 
have set forth a prescription, as, that the abbot and his predeces- 
sors had time immemorial before the statute, held and enjoyed 
these lands discharged, for that unity of possession was not a suffi- 
cient discharge. 2 Rep. 47., Hob. 298. There can be no question 
but tithes are of a spiritual nature, and cognizable in the spiritual 
court only ; and the only question seems to be, whether this court 
has jurisdiction of the discharge of tithes by this act of parliament? 
Aod that the spiritual court has jurisdiction where an act of parlia- 
ment comes in question, appears 2 RoU» Abr. 308. p* 22. ; and the 
reason is, because, where they have on{^nal jurisdiction, they shall 
have jurisdiction of all incidents. 2 RM. Abr» 300. BuUbrook v. 
Bridges^ which was a libel for pension, and the stat. 34 H. 8. came 
in question in that case* So it is held, Cro* EUz. 595.| Soma^ei r: 

Vol. I. 3 A 
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1742. 

Matthews 

V. 

FUch. 
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Marl'hamj if one is sued in the spiritual court for a ruatter whereof 
they have jurisdiction, and therein a plea is pleaded, that is triable 
at common law ; yet, if they will allow the plea, they shall have 
jurisdiction thereof, and try it ; before tlie act of parliament, the spi- 
ritual court undoubtedly liad jurisdiction, and the act of parliament 
gives no new discharge ; and as these lands were parcel of the Cis- 
tertian order, they were never absolutely discharged, but only 
quamdiii propnis, Sfc, It is true, in the hands of the crown they 
were discharged, because the crown cannot excolercy but its paten- 
tee, and therefore shall pay ; and in the present case it appears, 
that these lands are in the hands of a tenant. 2 Leon, 7 1 •» Wat- 
sofi^ Clergipnan*s Lms:^ 429, 430., Cro. Eliz, 579. 

It was likewise objected, that after sentence the party came too 
late for a prohibition. JVitich. 8., Cro, Eliz, 595., Somerset v. 
Markham. 2 Roll. Abr. 318. 

Hmvcif^ in support of the rule, said, that in all cases where it 
appeared upon the face of the proceedings that the spiritual court 
had jurisdiction, the party never came too late after sentence ex- 
cept only in the case of citing out of the diocese. 2 Roll, Abr. 318. 
spiritual Here is a manifest defect of jurisdiction ; it appears by the allega- 
no jurisdic- tion, that the loais in quo is parcel of the abbey of Combe^ and was 
tkm, the absolutely discharged of tithes before the dissolution, and that by 
£JJr7a SI Hen. 8. the king and his patentee shall enjoy them in tarn 
pTcliibition amplo and beneficial modo^ as the abbot did at the time of the disso- 
unoe, «x- lution ; and it is expressly averred, that' these lands never did pay 
*^***"! ^ tithes either before or since the dissolution. So that here is an ex- 

of Clt» 

emption pleaded by the statute, and wherever a question arises 
upon the constniction of an act of parliament, the temporal courts 
shall have jurisdiction. 2 Inst. 611. 614., 12 Rep. 65 j 66., 2 Inst. 
618. 



Where it 
appears on 
the face of 
the pro- 
ceedings 
that the 



He admitted that laicus mere could not prescribe in non deci- 
mandOf but claiming under a spiritual person he may. 2 Rep. 44. 
The bishop of Winchester's case. It is objected, that defend- 
ants ought to plead the exemption by way of prescription. They 



ing out of 
the diocese. 
Sflalk. 
548. . 
Where the 
question 
depends 
upon the 
construc- 
tion of an 
act of par- 
liament, a 

prohibition jj^ve done SO expressly, viz. that both before the dissolution and 
since, they were discharged of tithes, and have been so time im- 
memorial, so that the spiritual court cannot have jurisdiction pro 
drfectu triationis. It is also said, that where they have jurisdic- 
tion of the principal, they shall have jurisdiction of all incidents. 
If the question be upon the payment or setting out of tithes, or 
upon a legacy or marriage, or such like incidents, the temporal 
courts will leave it to the trial of their laws ; but when the mat- 
ter incidental is not determinable in the ecclesiastical courts, a pro- 
hibition lies, as in the cases de modo deciniandi, or in cases of real 
composition, either in discharge of tithes or in the manner of tithes. 

21 



FUch. 
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^ InsL 610. So if one is sued in the spiritual court for tithes of 1742. 
s^lva cadua^ the party may suggest that they were gross, or great M(Uthew$ 
tithes, and have a prohibition. 2 Inst. 608. jr. 

The court took time to consider, and at another dav the chief 
Justice said, they were all of opinion that a prohibition ought to 
go, for as it appears on the face of the proceedings that these lands 
originally belonged to the Cistertians, and consequently capable 
of being discharged, and no tithes liaving been paid either before 
or since the dissolution, they ought to l>e looke<i on as absolutely 
discharged. 



H. 16 Geo. II. A.D. 17'W. Scac. [ 779 ] 

Chapman v. Keep. [2 Wood's Deer. 424'.] 

Bill by the rector of Stratjichhca in Hants for tithe-agistment An agist- 
of sheep. The defendant stated, that he held a number of farms "^'JJ^ ^^ 
in the parish, one of which was his own, and the rest he rented for sb«ep 
of another person ; and he set forth the respective values thereof, on^bnds 
and the numbers of the sheej) which he had agisted thereon; but which have 
said, that he could not set forth a particular account of what profit ©f hay or 
he had made by wintering or fattening sheep, not having kept «w»the 
any account thereof; and that the reason why he did not keep an 
account of, or pay the plaintiff the tithes of such sheep, as he had 
wintered or fattened, was, because all the said sheep, which he had 
so wintered or fattened, were agisted and fed on lands which 
had paid tithes of corn or hay to the plaintiff' in the same year ; 
and that there had been no instance in die said parish of tithes being 
paid or demanded, either by the plaintiff* or his predecessors, for 
sheep wintered or fattened on lands which had paid tithes the same 
year ; and he insisted, that no tithes are due by law for such sheep. 

The plaintiff* replied ; the defendant rejoined ; and witnesses were 
examined on both sides ; and upon hearing counsel on both sides, * 
and reading the deposition of William Wdllis, and upon full debate ; 
the court ordered the bill to be dismissed, with costs, so far as it 
related to the agistment tithes of sheep fed on stubbles and fields 
mowed, which had paid tithes of corn or hay the same year to the 
plaintiff. 

But the court ordered the defendant to account for the agistment 
tithes of sheep brought into and sold out of the parisfi, which had 
not paid Xb the plaintiff* the tithes of wool and lambs ; and of such 
sheep as were agisted in the said parish for hire, during such time 
as they ware not depastured upon stubbles of corn, or upon fields 
mowed, whereof tithes had been paid to the plaintiff*, {a) 

(a) Grene ▼. Aiuten, Yelv. 86. tujmi 226. 629. EUU v. Samlt 1 Anstr. 332. infra 1335. 
Ayd ▼. Flower f Bunb. 7. suiira 613. Franks Baichdlur v. SmaUcombCf 3 Mad. 12. infrop 
iia Tt MfUieTf ^c, of 8L Cross, Bunb. 78. tupra vol. ii. 

3 A 2 
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1749. The costs and further directi(n)s to be reserved till after the 
■ report. 

[ 780 j Tr. 17 Geo. II. A. D. 174S. Scac. 

Fanshcno v. Mare. [Mr, Joddrell's MSS.] 

A layman A BILL was brought by a lay impropriator for tithe of hay and 
Miibein'^ potatoes against the defoidant, the occupier of the soil. Tlie 
ntm deci- defence was, that neither the defendant nor any of those under 
^ingtY whom he claims, had ever paid any tithe for this ground, nor any 
layimpro. modus OT Composition for the same. It was said for the defendant, 
Semb.* that the reason why a layman should not prescribe in non decimando 
was founded on principles which did not hold since tithes were lay 
inheritances : that now from length of time and possession there 
was the same reason to presume a grant from the lay impropriator 
in this case, as in cases of other inheritances: that this was 
not used as a prescription, but as an evidence of right, and to 
include a presumption of a grant : that before laymen were capable 
of tithes, an exemption was not sufficient to arise from non-pay- 
ment only ; but since, it is quite otherwise, and possession in the 
hands of a lajrman is as good an evidence of a right to tithes 
Sopn S8S. ^ Ai^y other right : that the case otSlade and Drake in Hobart (a), 
is built on very insufficient reasoning ; and what is said by him 
and lord Coke was owing to the influence of the times rather than 
any legal reason. 

Lord C. B. This is a direct prescription in non decimando. 
And all the cases are very strong, even since the reformation, that a 
layman cannot prescribe in non decimando. And whether the right 
of tithes be in a lay impropriator or in a spiritual one, can make 
no difference. This doctrine is expressly laid down by lord Coke^ 
lord Hobart, and Mr. Selden ; and a grant is not to be presumed, 
because it is against the canons. It has been said, that the statute 
of H. 8. which makes tithes lay inheritances, has altered the case. 
But a prescription from that time will ' not be good, and, con- 
sequently, that statute cannot create a right by prescription. This 
doctrine is not inconvenient ; for grants of tithes may be preserved 
by enrolment, and therefore are not likely to be lost if due care is 
taken to preserve them. The cases to this purpose are all this way, 
|JJP»^- Webb V. Warner J Cro. Ja. 47. Slade v. Drakej Hob. 296. Cor- 
SupraTfi?! poration of Bwy v. Evans, in this court, 2 P. Wms. 573. In all 
which cases this point was fully considered, and the same was in- 
sisted upon as in this answer. An act of parliament was attempted 
to remedy this by Sir George, Heathcote about fifteen years ago. 



(a) Hdb. S95. 
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which miscarried. I am therefore of opinion that the plaintiff is 1748. 

entitled to an acconnt. "T • 

Baron Carter was of the same opinion, and cited Benson v. Olive \y v. 

1727, in exchequer. ^'^• 

BarcHi Reynolds doubted. 7oi"^^ 

Baron Garke. — I know no case which deserves more con- 
sideration tfian this. For though the authorities against such a pre- 
scription are very great, yet the reason of them grows weaker 
every day. Before the reformation all tithes were ecclesiastical ; 
and a, layman could have tithes by way of discharge only by the 
grant of parson, patron, and ordinary. Since that there are many 
other ways both of having tithes and being discharged from them. 
8ince tithes have been in the hands of lay impropriators, many 
persons have purchased discharges for their particular lands ; yet if 
those grants are lost by the common fate of things, those persons 
must lose the benefit of their purchases. And that must often 
happen though they be enrolled, or any other way be taken to pre- 
serve them. Very few records relating to the church are even now 
extant. And it will be very hard that time, which strengthens all 
other rights, should weaken this. The resolution in HcbaH seems 
to me to be very extraordinary, and hii^ reasons are not satisfactory 
to me. This will render all discharges of tithes very precarious. 
It seems very extraordinary that a layman may prescribe upon a 
presumption of a grant being lost for a portion of tithes in the soil 
of another, even against the rector of the parish, and yet cannot pre- 
scribe for the tithes of his own lands in the same way. If there- 
fere I should concur in this opinion, it will be merely by the force 
of authority ; for I think that the reason of ihe thing is strong 
against it. I allow that in general authorities ought to prevail in 
law, because great inconveniencies and confusion will arise from 
overturning established rules of property. But in this particular 
tase the inconveniencies and confusion of property will be much 
greater firom pursuing these resolutions, than from overturning them* 
Nor will this be of real disservice to the clergy, many of whom I 
have known undone by this notion, who have brought bills for 
tithes merely in expectation of succeeding by defects in the de- 
fendant's title to his discharge. 

B. Bofndds and B. CSarke desiring time to consider of it, the 
cause was adjourned. 

N.B. Judgement, as I have been informed, was afterwards given 

for the plaintiff, (a) 

— — 

(«) See Corftvratkn of Bury v. Evanh Com. Rep. 643. 9\ipra 7S7, 771. a. where 
ihc cases on this point are collected. 

3 A 3 
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174S. 

%— M. 17 Geo. II. A. D. 1743. In Cane. 

Y. Talbot V. May. [S Atk. 1 7.] 

To a bill ^^^ ^^^ ^^ brought for tithes of a mill, and a plea of a modus 

for tithes of of 6s, Sd, for the mill, when it was part a corn-mill, and part a 
de^ndaot killing-mill. In 1719, the fulling wheels were taken away, and a 
pleaded a pair of mill stones put in their room, and it has been ever since a. 

modus for .,1 

the mill, COI?l m"l- 

when it was Mr. Attomev-General for the plaintiff. — It was anciently & 
mill, and fuUing-mill, and the corn-mill and the fulling-mill are now 
P^^^f"^- under the same roof, and the modus cannot extend to coVer st, 

Img-miU ; - 

but the newly erected mill, for as it is altered to a corn mill, it must pay 
defendant ^the in kind. 

having 

since taken Mr. Hamet^ of the same side, cited the case of Nemte against 
fuUiMN* Chamberlain *, heard first in the exchequer, and afterwards in the 
wheels, and house of lords, where it was determined, that every water corn-miU 
of nSlL^ must pay corn as a personal tithe, 
stones in Mr. Talbot^ of the same side, cited, 1 Rol. Abr. 656. 

the plea was The counsel for the defendant insisted, that the modus covers the 
orer-ruled. mill, let the engine of the inside consist of wheels or stones, and 
596?^** therefore changing the working part makes no variation, but the 
'modus will still cover it, as it is a mill, though of a difierent kind 
That adding new stones to ancient mills will not alter the modusy nor 
destroy it, where the stones are under the same roof. 

Lord Chancelloiir. — The plea in this case must be considered, 
both in respect to the form and substance, and upon either it can- 
not stand ; for as it is not ad idem^ it is impossible to know to what 
it is applicable. Here are three mills charged by the bill to be 
working mills; the defendant pleads a modus to one only called 
Birdlep mill. All of them at present are used as corn-mills, and 
therefore the plea is quite uncertain, if this point could be laid 
aside, which I cannot do. Consider it next upon the substance. 
I will consider them as two new corn-mills, but under the same 
roof. 

Suppose, first, an ancient mill under a building, worked with 
one wheel, and the owner under the same roof thinks proper to 
erect two new wheels, and two new stones, I am of opinion, this 
is to all intents and purposes two mills, and he cannot cover them 
with the same modus ; you might as well say he might erect another 
mill upon the same stream, and call it one mill. 
[ 783 3 Suppose two ancient mills in the same parish, which paid tithes 
in kind, and another miller who had a fulling-mill, covei*ed with 
a modus, should turn it into a corn-mill ; it would prejudice the 
person in the other mills, as the newly-erected one would diminish 
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the trade of three mills, and the person suffering by those means, 1743. 
ought to be recompensed by the payment of the tithe for the mill xaiboi* 
so converted. ^• 

The reason the cases go upon, why a modus is destroyed, where "^' 

two stones are erected instead of one, is, because the miller can 
grind a double quantity. 

Consider it in another light, — formerly, there were two iuUing- 
miUs and a corn-mill under the same roof, and the fulUng-mills are 
now turned into two new corn-mills ; this is just the same thuig, as 
if the defendant had erected two new mills. 

The fulling-mills can only pay a personal tiUie, because it is 

only in nature of a trade, but when there are corn-mills, each is to 

pay a tenth dish *. In this case, thus much must be shewn, that * ^"* 

there was a custom in this parish for fulling-mills to pay tithes, 

otherwise they do not properly pay them. The only colourable 

thing is, it was an ancient modus for the land, and the mill is but 

an accidental quality. But it is not pleaded for the laud only, but 

as a conjunct modtis for land and mill too, and therefore let the plea 

be over-ruled, (a) 



ILiucoln's Inn Hall. 18 Geo. II. A. D- 1744. In Cane* 

Colegrave v. Hackcy. [Serjeant Hill's MSS. vol. 4. p. 119.] 
The bill was brou^cht to establish a modus^ and on an application SX. 

. . . 3 AUc. 197. 

for a new trial, what was denominated a record in 1242 of a judge- under the ' 

ment of the archdeacon of Leicester, as commissary of the pope, on Jlf™® ^^ 

a complaint for the subtraction of tithe found in the chapter-house v. Jiuon. 

at fVestminsteTj and which appeared to have been brought thither 

from the receipt of the exchequer, was offered in evidence. 

Byder attorney general. First, This is no evidence at all : the ^^L^jJ-' 

chapter-house may be a proper repository, but it does not follow, judgement 

therefore, that this is a record, for other things besides records are ^^^'^' 

'''kept there ; it does not appear to whom the complaint was made, nor Ldcater^wM 

any answer made to it. There is an authority or command given to ^^^^^^^ 

the archdeacon, the pope's dejegate, to restore the rights of the^oundin 

church, who summons the defendant, who therefore acknowledges jjouj^ ^' 

to have seen an instrument, whereby it appears there was only a ff^ettmni' 

composition for a small parcel of lands of this manor ; nay, the ^^'d, ^g, 

judge is a commissary of the pope's delegate; and, I insist, that brou^^ht 

the pope had no authority to delegate it in this manner, nor ever tj,e receipt 

exercised it so as to infringe the rights of the bishops ; the only «^ *« 

right he had was on appeal from their courts ; hence I submit it is ^ ^^' 

no record. c,»«"* ca- 

dence, upon 

~ "^ — ""^"^ ' which to 

(a) Sir IViUiam Grant, M. R. decided Manbif v. Tat/lor, ii Ves. & Beam. 71. infrOf 
Toi. li. upon the authority of this case. « 

3 A 4 
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1744. 

Cdegrtme 

▼. 
Hacky. 

found an 
application 
for anew 
trial. 



Jfitmay solidtor geoenily con/ra. The otjecdon is» diflt here up- 
pears no seDtence to have been given primarily in the courts bdow, 
nor any appeal from them ; but as to that the canon books shew 
the multitude of ways the pope was used to take cognizance of 
causes concerning tithes, and this is a ratification of the pope's de» 
l^ate of a cause depending in which his commissaries exorcised 
jurisdiction. 

Per Curiam (Lord Hardwicte C.) They are two distinct instro* 
ments, and were under two distinct seals, and were tacked toge* 
ther with thread, and I think no ground for me to grant a new 
trial ; and if I was, I should establish a precedent to overturn esta- 
blished rights on very uncertain grounds. The first consideratioa 
is, whether this is a record ? and I agree, that if a thing of this 
sort had come out of a proper office into this chapter-house^ it had 
been good notwithstanding its being sent there, but the receipt 
of the exchequer is not a proper place for it to be in ; it is only 
the proper c^ce in matters relating to the king's revenue. The 
officer has indeed called it a record, but he has no right to do so^ 
for it is not such an instrument (a) that if the original had been 
produced, it would have been good. The pope might exerdse a 
jurisdiction of this kind by way of avocaiionj or letters of request 
and the pope's l^ate did use a legatory without the cause first 
passing through the' ecclesiastical courts, and such authority used 
before the reformation is not now to be disputed so as not to give 
credence to it ; but here does not appear to be any cause depending 
in any shiq)e, but only that the pope had been informed that the 
rector of Wanstead had made alienation. 



18 Geo. II. A.D. 1744. In Cane. 

llfighiingale v. Osbaldiston. [Seij. HilFs MSS. vol. xxiii. p. 102.] 

It was held in this case per Lord Hardmcle C. that, although 
the occupier of lands may sell a growing crop upon the ground, and 
thereby discharge himself and subject the purchaser to the payment 
of tithes, yet that such sale must appear in all respects to be a fiur 
and real sale, and that it is not a sufficient discharge unless the oc- 
cupier gives notice to the parson or impropriator who the purdiaser 

to^cfavge ig^ ajjj g^j^j ^Q^ ^^ nature of the cases plainly implied such notice 

<4Maer,miitt to be necessary. 

gWethe 

p«non notice ^bo the purchaser is. 



ITttDCCIU 

pier in 
Older to 
discfaaige 
hlmsctfof 
dthesbj 
■eDiog the 
growing 
crop^ and 



(a) ** No proceedings in the ecclesiastical themselves to entitle them recorda domim ff- 

courts in this kingdom are records, they arc only gii Georg. &c. for the future." (Per Lord Hard- 

evidence of sentences in their courts, therefore I wicke,) StC* 3 Atk.198. 
mention tliis that the offic<V3 may not take upon 
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H. 19 Geo. 11. A.D. 1745- In Cane. 

Ekin V. PigoL [S Atk. 298,] 

Ths hill was brought for tithes in kind of the manor otDodes- 
ioB in the parish of Qfiointon. The defendant insists upon a 
mtodus of 482. in lieu of all tithes for that numor. 

The plaintiff's counsel objected that it was too rank, for the 
whole rectory was worth but 33/. a year in Henry the eighth's 
time ; and the whole demesne lands of that manor in queen Eliza' 
hdVs time were worth but 48/. a year, so that the modus was full 
Bs much as the manor itself. 

Mr. MiUs for the defendant, cited Chapman v. Monson. 

The plaintiff proved as exhibits the value of the first-fruits from 
a return made by the augmentation office, and for the value of the 
manor an inquisition post mortem. 

Lord Chancellour.— 'There is no person more unwUling than I [ 784 3 
am to set aside such payments in lieu of tithes, but there must be 
some ground of law upon which to support them. 

The first objection was of its being too rank a moduSf and con- 
sequently could not be time out of mind; for the manor is now but 
80/. a year, and according to the natural improvement of lands 
from Henry the eighth's time, it ought to have been ten times as 
much, on account of money sinking in its value, and lands rising 
in theirs. 

The returns fi^m the first-fiuits office, and the inquisition post 
mortem^ though they are not conclusive evidence, yet sufficient 
open the circumstances of this case^ because the defendant has not 
produced any evidence to contradict it. 

Taking all the evidence together, this appears to be nothing 
more than a composition upon agreement, which parsons have sub- 
mitted to in succession, from time to time, and is merely a personal 
pajrment, not a composition real, which is some charge given to a 
parson upon lands, under a deed to which himself, the patron, 
and ordinary, are parties, and of a different nature fr*om this. 

The plaintiff therefore must have a decree for tithes in kind. 



Reg. Lib. 
a. 1745. 
foL 275. 



Tr. 19 & 20 Geo. II. A.D. 1745. In Cane. 

Hardcastle v. Sclater and othersf, [MSS.] 

and 
Sir Hugh Smithson and othei^ v. Hardcastle^ 

The original bill was brought by the plaintiff as impropriator of ^rS?** 
the impropriate tithes in the parish otCaoerham in the county of occupiers of 
Yorlc^ for an account and satisfaction of tithes of hay growing |^^^^ 
within the said parish. The defendants in bar of this demand, in* within cer- 
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1745. sisted by their answers there were, and time out of mind had been 

u^^A^^ffff several usages or customs within the several vills of A. B. C. D, and 

▼. £ 9 lyii% within the said parish of Cooerham^ that the owners and 

^^ ' occupiers of lands and tenements within the said viUs, had used 

M.Smkktim, to pay on a certain day every year (mentioning it) to the rector or 

JBar^auOe. impropriator of the parish church of Cooerham ttie several sums 

. -— . following, in lieu and ibll satisfiurdon of all tithes of hay growing 

the ptfuh <^°d renewing within the said vills ; then the answer states the 

of c. not particular sums that each vill was to pay, but as to the village of 

eel of the Cooerham there was an exception, that the modus did not extend to 



the demesnes or cnranfi^es of the monastery of Cooerham. Then 

or granges /•!_?/• ^ . 

•f the the answer sets forth, that for the ease of the said rector, the said 

S'^c'iSl * several sums had been always collected by the constables of the 

pay tererai vills. The defendants also brought their cross-bill in behalf of 

is^mtich themselves and the other owners and occupiers of land within the 

in certain gaid vills, to establish these moduses insisted upon in their answers 

for each vill, ^i • • i u*ii 

in lieu of to the original bilL 

h^ *1«L ^'"' -^^*^"^^y general argued for the plaintiff, That these mo- 
Arabi. 41. duses wcTc void upon the face of them; for it was unreasonable 
s*Atk 24-5 *^*^ ^"y ^"® occupier should be liable for all the tithes of all the 
S.C. rest, and therefore it could not be presumed that all the occupiers 

Seri' HUT ^^^"'^ ^^^^ come into such an agreement, each to make himself 
MSS. answerable for the tithes of all the rest ; and that several moduses 

n?63^ had been held bad, because they were to the disadvantage of the 
agreeing tenant, as in the case oi Baker and Cocker\^ Hob, 329. 1 SaufuL 142. 
text nearly ^^^ 1 Ventr. 3. The court said the modus in Keblcy 280. {a) would 
word for have been good, if it had been laid that quilibet occupier should 
# r L^^ -1 pay, which would have been paying a particular sum for each 
t Supra particular person. It was likewise said that this modits was void 
^^^' for the incertainty what each particular occupier should pay; 

and that it is a rule that a modus should he as certain as the 
Supra 587. duty it comes in lieu of. (6) 2 Salk.65T. That it was also un- 
certain who the person was that was to pay; for that there 
might be several different occupiers in one year. It was also in- 
sisted, that this modus was void, because of the difficulty the impro- 
priator must have in recovering it ; for as he has a joint remedy 
against them all, he must make them all parties to his libel in the 
spiritual court, or his bill in this court; and that it would be im- 
« possible for him to recover, as his bill or suit would be continually 
subject to abatement by the death of parties. Another objection 
was, that tliis was a rank modiis, for that it was to pay a modus of 
?/• in lieu of tithe of hay ; whereas it appears by the parson's 
account, that at the time of the dissolution of monasteries, , the 

(a) Anon, 19 Car. 2. B.R. {b) Startup Doddcridge, 
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lithe of hay in- kind was only valued at 405.; and^ consequently, 1745. 
that as bills to establish moduses were to be looked upon as bills for ^ ^r^jttf 
the specific executions of agreement, the court would not think v. 
itself bound to establish an agreement for a modusj which is ex- ^^' 
orbitant and exceeds the tithes in kind. H.SmUhion 

As to the modus set up for the village of Coverhanij with an ex- Haviraitif 
ceptioo of the demesnes or granges of the monastery of Coverham^ 
it was urged to be void for three reasons : The first. Because a 
custom, cannot be laid in a vill, and applied to a particular place 
in that vill only, for it must extend to the whole vill, otherwise [ 786 ] 
it is not the custom that is laid, as was holden in Polus v. Henstocky 
1 Vetitr. 97. The second, Because it is uncertain what the extent son y. 
of the demesnes or granges is. The last, Because the monastery Smith, 
is within the time of memory. 128. 

The case of the bishop of Hereford v. Payncy 10th Feh^ 1722, See infra 
was cited, where the moduses were laid in tlie same manner as here, ^^^' 
in the owners and occupiers ; and the whole court held, upon solemn 
argument in the exchequer, that the modus was void, because of the 
confusion it would create in respect of the proportions that each of 
the occupiers was to pay; besides the difficulty the parson would lie 
under in recovering it. 

On the other side, Mr, Solicitor general Murray argued for the 
defendants. That this is a good nu)dus; for that it must be pre- 
sumed, that at the time of entering into this agreement, one per- 
son was owner of a whole vill, and that, consequently, by the 
branching it out afterwards and dividing it into several, the parties 
could not destroy that modusj which was originally in its com- 
mencement a good one; as, where there was a modus for lands 
contained in a park which belonged to one person originally, and 
was afterwards disparked and divided out among several persons, 
that was held not to destroy the modus; for tlie prescription went to 
the land, and not to the park ; consequently, as it was a modus in 
respect of the land, it was not destroyed by dividing the land. 
Besides, the tithes, as a spiritual fee, are gone and extinct, and 
cannot be revived again; on the other hand the modusj which 
comes in lieu of the tithes, is become a spiritual fee, for which 
the parson has a remedy in the spiritual courts. And it is not 
necessary tliat a parson should make every one of the occupiers 
party to a suit for this moduSj because each occupier is liable for 
the whole. And in this respect it is like the case of a rent-charge, 
it is a condition annexed, that no part of the land shall be dis- 
charged till the whole modus is paid; and this is no hardship upon 
the occupiers, because they purchased subject to this ontis. As to 
the case of the bishop of Hereford and Paj/tie in 1722, he said, that 
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174.^. the modus there was laid in the inhabitants and occupiers, and not 

sr. ^^^u ^ ^^ owners and occupiers, as here; but he said that the case 

▼. came afterwards in 17S2 before the court of exchequer, by the 

*|^J2r* name of • the bishop of Herejfbrd, as rector of Whitchurch^ against 

B.amith9m the duke of BridgeaxUer^ et e contra^ and the moduses were laid 

rrnrrfoTirtr. there verbatim as they are here, and the same suggestion that for 

«8uprm the ease of the rector they were collected by the respective con- 

r 787 1 ^^^^ of each vill; but this was only laid by way of inducement, 

as here, and was not laid as any part of the modus. The bishop 

demurred on the cross^bill for the establbhment of the modusesj in* 

sisting they were void in point of law : it was solemnly argued, 

and the judges delivered their opinions seriatim^ and overruled the 

demurrer, and directed issues to try the moduses^ which they would 

not have done had they thought them bad in point of law. 

As to the objection to that modus which was laid with an ex- 
cation, he said the case cited in 1 Ventr. 97* was of a custom 
which cannot be laid with an exception, but that here it is a pre- 
scription which is personal, and not local, as a custom always is, 
and as it is personal it may be laid with an exception of a particular 
' place. As to the objection of the incertainty of the extent of the 
demesnes of the monastery, that will be ascertained by issues to be 
directed by the court. As to the opinion, that the monastery is 
within the time of memory, that is only from the description of 
the lands excepted, and it is not necessary that the lands should 
have the same description at the time of establishing the modus. In 
regard to the incertainty of the persons who are to pay this moduSf 
as a certain day is fixed for the payment, whoever is occupier at 
that day will be liable to pay, so that the person will be sufficiently 
certain. As to its being a rank modus, that will be proper to lay 
before a jury in order to shew that there never was such a modus, 
but that objection does not go to the legality of the modus. Besides, 
the minister's accounts are not conclusive, though they are proper 
evidence ; for they are no more tlian an inquest of office not taken 
between any parties. 

An objection was made in this case to reading the inquisi- 
tion, which was returned by the commissioners appointed by king 
H» 8. to inquire into the value of the land and tithes, because the 
commission was wanting, and it was said, that the court could not 
presume a jurisdiction ; and Mr. WiWraham cited the case of Baker 
and Oldham before lord justice Eyre, where he refused the minister's 
accounts to be read for want of a commission. But notwithstand- 
ing this, lord chancellor suffered them to be read ; he said, it was 
true, that in inquisitions ^5^ mortem the court refused inquisitions 
to be read without having the commbsion, because they are of a 

16 
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private nature; but that he had never known the objection allowed 1745« 
in such a case as this ; that he had known even copies of part of „^ ^^,^ 
the minister's accounts read. t* 

• The Chancellour after term delivered the following opinion at ^^^* 
Uncolvls Inn Hall on the 1 1th of July 1745 : All moduses were at irAuMfm 
first upon an agreement between the parson, patron, and ordinary, Bmdoa^a*. 
hy some instrument in writing in the nature of a contract or com- * [ 788 j 
position, which, though decayed or lost by accident, yet being 
run out into a prescription, remains good : and the court will not 
break in upon such ancient usages upon slight reasons, for fear of 
introducing general inconveniences. Purchasers buy lands in pa- 
rishes upon the faith of these moduses^ and give more or less for 
the lands according to the greatness or ease of the modusj and 
the seller goes upon the same principles. The parson accepts his 
living upon an expectation of these payments ; and the lay impro- 
priator purchases in contemplation of them ; and it would be 
unreasonable to overturn moduses upon trivial grounds ; for that 
would be to deceive the purchasers of land, who bought with a 
view of paying no more than the modus / and it would be throwing 
an advantage upon the lay impropriator by letting him into tithes 
in specie, which he never stipulated for. But, if this modus cannot 
be preserved by the rules of law, it must sink. 

The first objection is, that it is unreasonable, because it is for 
the occupiers of lands and tenements to pay the modus ; that those 
words take in arable and wood land and all other species of land, 
and houses, although they do not produce tithe-hay, and ten persons 
are made contributory to this modus who would not be subject to the 
tithe of hay in kind; and that therefore there is a violent pre- 
sumpdon, that no such agreement could have been entered into be- 
tween the parson, patron, and ordinary, and the owners and oc- 
cupiers of lands and tenements ; because those owners and occupiers 
who bad only houses or such sorts of lands as did not produce tithe- 
hay, would never have come into such a modus. And it has been 
said, that the parson may make this otgection to the modus, as well 
as the occupiers. And I am of opinion he majr^ but the objec- 
don will not avail him ; for it does not raise such a presumption 
as is mentioned. For only suppose, that at the time this agreement 
was entered into, all the lands in these vills were in the hands or 
ownership of one person, it might be reasonable for such a one to 
enter into such a modus. Nay, though they were in the hands of dif- 
ferent persons, some of whom were occupiers of arable or wood 
land at the time of such agreement, yet they might also have meadows^ 
which produced tithe-hay, or- they might have it in their mind to 
alter the culture of their arable or wood land into land for the [ 789 j 
produce of bay, so that it might also be reasonable and prudent 
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1745. for them to enter into such agreement, in expectation of their so 

HardcaMd *'^""l? ^^ prodiicc of their arable lands. This objection is fre- 

V. quent in these sorts of modtises; and in several of the cases cited, 

™J^' the modus has been in lieu of particular sorts of tithes; as, in the 

S.SmithaoH case in 1 Vent. 3. (a) there a prohibition was prayed to stay a suit 

Ifardcastie. ^" ^^^ spiritual couit for tithes, upon the suggestion of a modus for 

the proprietors or occupiers of such a manor, or any parcel thereof 

to pay a groat to tlie parson for herbage-tithes. But the court 

held this could not be ; for if a man had but two feet of ground, 

he was to pay as much as a man who had a thousand acres ; but 

that it would have been good, if it had been laid in the proprietors 

and occupiers generally, and yet such occupiers might not have 

lands producing tithe of herbage in kin<l. Therefore I am of 

opinion, that there is nothing unreasonable in this agreement. 

The next objection against this modns is, that in the first place 
it is not sufficiently certain, and the rule of law is, that the mothis 
or customary payment ought to be equally certain to the parson or 
lay impropriator, as the tithe in lieu of which it comes. In the 
next place, that it is not sufficiently certain to the parson or im- 
propriator, in point of remedy, which ought to be equally certain 
with that for the tithe in kind. It is true, the general rule is, 
that the modiis must be equally certain with the tithe, aS it comes 
Supra 587. in its place ; and therefore in the case of Slarfup and Dodderidge^ 
2 Salk, 657. a modtis to pay 2s. in the pound of the improved rent 
in lieu of all the tithes was held nought; for that is to rise andiali 
as the land is let, and the parson cannot know it. And though a 
custom to pay a double value for a fine may be good, yet that 
arises from a man's contract, which shall never be void, where it 
may be ascertained ; and differs from a modus, which ought to be 
as certain as the duty which is destroyed by it. . Holt chief justice 
doubted, and this was upon a motion for a prohibition. I incline 
to differ in opinion from that case, and think the modus was suffi- 
ciently certain ; for when the books say the modus roust be equally 
certain with the tithes, yet that must not be weighed in too nice 
Supra 275. scales. And in the case of Conioper and Andrews, Hob. 39. the modus 
was not equally certain with the tithes. That was a modus for 140 
acres, parcel of an ancient park, and the party laid his modus, that 
he and all those whose estate he had in the said 140 acres, and all 
.[ 790 2 the farmers and occupiers thereof, had used time out of mind to 
pay to the vicar of Cawfield for the time being, 2s. a year, and one 
shoulder of every head of deer that within tlie same park should 
be killed, in full satisfaction of all tithes renewing upon the same 
140 acres, which the vicars had always accepted in discharge of all 
tithes. The modus was not equally certain with the tithes, for the 

(a) Anofu 
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owner of the park might kill no deer, or only two, and there the 1745- 
vicar would have no venison in lieu of his tithes. And Hobart 



HardcaUle 

says, if the park should be disparked, and the deer all destroyed, v. 
there the vicar would never more receive any venison, and yet the ^*o^' 
modus would be good, and supported by the 2s. And though the H.SnXthsm 
books say generally that moduses are to be equally certain with the ffgr^i^astle. 
tithes, that must be taken to a common and reasonable intent, and 
not to every possible intent, and to be weighed by grains and scruples. 
As to the payments in the present case, they are equally certain to 
the parson as the tithes. The material objection is to the incertainty 
in point of remedy. 

As to the remedy, it is said the parson would be without remedy 
for these modttses^ or that his remedy would be almost equal to none, 
for thai he must make all the occupiers parties to his libel in the 
spiritual court, and if any one of them die the suit is abated, for 
the charge is joint, and not separate. It is also added by way of 
objection, that here the modm is laid for the occupiers of lands or 
tenements within these vills, and not said all the occupiers of all 
the lands and tenements ; and that this is also incertain, for it may 
be that only some of them are chargeable, and not all. But there 
is no ground for this. For I take it that the occupiers of the lands 
and tenements in the vills, import all the occupiers of the lands or 
tenements within those vills. And as to the remedy, that all the 
occupiers are jointly liable, it is said it is unreasonable ; that the 
parson must be obliged to make all the occupiers of land within each 
vill party to his suit to libel in the spiritual court, and that is the 
remedy to be considered ; for it is -the legal remedy which the 
common law and our constitution gives for moduses ; and that the 
remedy in this court is not taken notice of, for the suit for modtises 
is drawn here not as having a proper and natural jurisdiction to try 
moduses^ but as the party prays an account of the modus. It is truly 
said for the plaintiif in the cross-bill, that at the time of this agree- 
ment, which is to be the foundation of the modtis, all the lands 
might belong to one owner ; and that the agreement was at the 
dme reasonable, and that the future branching out of these lands 
among other purchasers will not destroy the modus. A modus to be [ 791 3 
paid by the owners and occupiers of the de9iesnes of such a manor 
is good ; and though the demesnes are of never so great an extent^ 
and afterwards divide each into numerous hands, either by desccDt 
or sales, yet that alteration has never been held to destroy a modus 
which was good in its original. The cases of lands in parks are 
all authorities to this purpose. And the cases of Cowper against Sapra 275. 
Andrews^ and Shelton against Montague^ both in Hobart [a) are of 

(a) Hob. 118. 
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1745. lands within a park. In the former case the lands were 140 acres; 

MardauOe ^ ^® latter the quantity does not appear. But parks may consist 

V. of more than 3000 acres which may be disparked, and divided into 

^^^^^' several farms ; and if a modus was paid for the park when in one 

H.SMktm handy a division of it into many hands will not destroy the moduu 

JBmrdcatUe. -^^ ^^ doctrine is to be allowed, that all the occupiers are to be made 
parties to the libel, it will extend to all those cases of manors and 
parks, for they may be divided as much as these vills. The cases 
which were vouched to prove, that such moduses as these are not to 
be allowed, do not come up to this, but make against it^ and prove 
that such moduses in occupiers of lands are good ones. That of 
Cowper and Andrenos in Hob, 39. was, that lord De la Ware was 
seised of 140 acres, and that he and all those whose estate he had, 
and all the &rmers and occupiers thereof had used time out cf 
mind to pay the vicar of Caw/leld for the time being 2s. a year, 
and one shoulder of every third deer, 4*c. And that was laid in the 
owner of the fee and all the farmers and occupiers jointly, and the 
remedy there was to be taken jointly in the spiritual court. If the 
prescription had been laid in the owner only, there it would not 
have been good, because he might reside out of the jurisdiction of 
the spiritual court in that diocese, out of the reach of any ecde* 
siastical court ; therefore the prescription must be so laid, that the 
farmers or occupiers may be made parties. In the case of Shdion 
and Montaguey Hobdrt 118. it was that A* and all the occupiers of 
a particular part of a park have time out mind paid to the parson 
yearly 4/. in full satisfaction and discharge of all the Uthes of the 
said grounds; here, the prescription is laid in the occupiers; 
the quantity of the land does not appear; and the quantity of 
the land does not differ the case^ for there might be many 
occupiers and yet the modus was good. And such a prescrip- 
tion for a modus in the occupiers is good; for although occu- 
piers cannot prescribe for a matter of interest in inheritance in 
themselves, but the prescription must be laid in the owners, yet 
when it goes in discharge of a right in another person, as a modus 

[ 792 ] is, or by way of easement, there it may be well laid in the oc- 
cupiers ; and such precedents have been frequent And the same 
point is determined in 3 Lev. 386. Stopp against Peacocks I men- 
tion these cases to shew that the moduses are good though the pre- 
scription be laid in the occupiers ; although those occupiers are 
incertain and may be a great niunber of persons. Another case 

Supra 385. cited for the plaintiffs in the original cause is, Hcbart 329. But 
that was no modus; for the vicar libelled for tithe lambs, and laid 
a custom that all lambs engendered, fallen and bred upon any 
one tenementf or living in the parish, although they belonged to 
several ownersi had beem reckoned together as one man's, and the 
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tetith lamb of them so counted together was to be paid for tithe. 1 74-5. 
A prohibition was prayedj and granted, because all customs against ffa^dcattte 
common right are triable at common law ; and further the court ▼• 
was of opinion, that the custom was unreasonable and against law; ^^ ' 
for by this means it might fall ou|, that some one might have but R-Smithpm. 
one Iamb, and that might be taken for tithe ; and he who had Hardeattie, 
more might pay nothing at all. But here was no modus : for the 
libel was for tithe in kind, and the custom was not lai^ as for a 
modusj but for a particular method of taking the tithe in kind, more 
dian his uthe in kind, and from persons not liable to pay any. 
And this was no discharge to the parishioners, as a modus should 
be; for the parishioners could not get by such a custom, but might 
saSsr by it ; for if any parishioner should have under ten lambs, 
he would not be liable to tithes in kind ; but by this custom of 
counting all the lambs in the parish together as one man's, he 
might pay even more than one Iamb out of a number under ten. 
As to the case in 2 Keble 280. it is very darkly reported, A pro- 
hibition was prayed upon a suggestion, that all the occupiers of 
land within such a vill used to pay 2s. 6d. in full of all the tithes 
of the said vill, which the court held not to be reasonable, there 
heing no remedy to compel any who refused to contribute. But, 
if it had been, that quilibet occupator had used to pay, it had 
been good, and a prohibition was denied. Now whether the court 
meant that it should have been, quilibet occupator was to pay the 
whole 25. 6i. or that they were jointly and severally liable to pay 
It, it is mighty incertain in what sense it is meant there. And 
die case of Stopp against Peacock^ in 3 Leo. 386. is contrary to it. 
There a prohibition was prayed, and at last granted, on suggestion 
df a modus to pay by all the tenants and occupiers of the lands so 
^moch in discharge of tithes : there at first was a doubt that such 
prescription in the occupiers was not good,- but it was over-ruled [ 793 ] 
aod bolden good: and yet there the objection might have been 
made in the same manner as in 2 KeUe 280. that the parson could 
not have remedy, unless he made all the occupiers parties to 
his libel. But I am not clear, that it is necessary for the par- 
son in such case to make all the occupiers parties to his libel. It 
is certain,' that the modus affects all the lands; and it is admitted 
m this case by the answer to the original bill, that every part of the 
Itod is chargeable with the modus ; the consequence of which is, 
that no particular occupier can be discharged unless the whole 
modus for the vill is paid ; and if that be so, it would not be a 
very unreasonable construction for the spiritual court to make, 
that every occupier is liable to the impropriator in toto and solido, 
and. that remedy lies against each, and that they shall be entitled to 
contribute among themselves. If the remedy was against the 
Vol. I. SB 
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1745* land, it would be so, as in the case of rents. Let the land* 
Hardcasde ^^^^^^ divide the lands never so much, yet the owners of the rent 
▼. may disti'ain for the whole in any part of the lands in the hands of 
^■^J^' any single occupier. But here it is objected, that the lands are not 
H.SmUhion liable to the modusj and that there is no real remedy for it against 
HanUmaOe. ^^ lands : though that be so, yet the occupiers are chargeable witk 
the modus in respect of the lands ; for none of the occupiers or 
their lands can be discharged until the whole modus is discharged. 
I do not know the rule of proceeding in the spiritual court, but it 
seems reasonable for them to suffer a libel against any one of the 
occupiers for the whole modusj and to compel a contribution 
among themselves. But be that as it will, consider how this comes 
before me. If there was nothing more in the case than what ap- 
peared in the case of the bishop of Hereford against the duke of 
BridgewateTf I would not disallow this modus upon this objection^ 
but would have the fact tried at law. That case was twice before 
the court of exchequer, and the material one was that in 1732, 
and it is of much weight with me that it was in a court which has 
' the natural jurisdiction of tithes, as far as it is the king^s court In 
that court is the greater number of cases, and there they have the 
largest experience^ The last bill had a demurrer to it, and it was 
argued before a very great and learned judge ; and the whole court 
was of opinion to over-rule the demurrer upon a confidence^ that 
the modus was good ; but that it was of too great consequence tp 
overthrow the modus upon a demurrer. But why so? the case 
was as fully before the court in point of law as to allowing the 
modus, as it would have been at the hearing of the cause. Nay, it 
was a proper time to have it before the court. Suppose there is a 
motion for a prohibition; if a valid objection is made tp the 
[ 794 ] ffiodus, the courts of law refuse the prohibition ; if not so, thej. 
grant it, that th^ parties may declare in prohibition. In &c^ 
upon over-ruling the demurrer in the bishop of Hereford's case^ 
the cause came on to a hearing before lord chief baron BejfnMh. 
who was a new chief baron ; and upon the hearing the c6urt did 
not allow the objection to the modus in point of law, and was of. 
opinion it was to be tried, and that it wpuld be good in law, if it 
could be established in fact. And lord chief baron Comyns was of 
the same opinion. Here therefore is the opinion of the court of 
exchequer, repeated in the times of different chief baroost and no 
appeal from that decree, though a case of great value and caor 
sequence. A|i<l therefore in this case the^ court would do too. 
much to over-rule this, modus upon the like objection, especially as. 
it is admitted in the answer of th^ impropriator, to have been pidd 
beyond memory. This modus therefore must be sent to be tried- 
upon an issue, and i^ipp the trial many objections may tx& tak»i: 
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advantage of as to the reasonableness of the modus^ or that the par- 1745. 
lies would never have come unto such an agreement. p.^ ^^^ 

As to the first case of the bishop of Herefai'd and Payne^ when ▼. 
lord chief baron Eyre sat in the court, it differs from the other ^^* 
case in 1732, and I think the modus in the first cause was clearly B.SmUkm% 
not good. For the modus there was, that there has been an an- ffardeaoU. 
cient usage beyond memory in the parish of Whitchurch j ^c. that 
the owners and occupiers of lands in the smd parish have paid a 
yeariy modus to the rector in lieu of the tithes of com, grain, hay; 
and that each township paid yearly on the feast of AU^Saints for 
sodi modus a certain sum of money; which money, to prevent 
trouble to the rector, was collected by the constable^ and by him 
paid on such feast to the rector ; and that after the parish collected 
the 9um, because some people paid but very small proportions and 
paid it to the rector. The modus there is, that each township paid 
a certain sum without specifying what sum : that can be ho modus 
for want of ascertaining the sum ; but the modus is there referred' 
to and made certain by an instrument signed by Dr. Fender^ as 
rector of the parish, and registered in the parish books, which sets 
forth the modus to be beyond memory, for the inhabitants, owners, 
and occupiers of lands, 4r. to pay a certain sutn iti lieu (mention- 
ing it). Now this instrument sets forth a modus different from' 
that in their answer ; for that is set forth to be in the owners [ 795 ] 
and ocxupiers only; but this instrument, which was the material 
thing, set it forth to be in the inhabitants, as well as the owners 
and occupiers of lands; and such modus cannot be good for in- 
habitants^ There may be, who have neither lands, 4^. of their 
own, nor are occtipiers ; and it was impossible to say what they 
had- laid for the modus in that case. As to the inhabitants, the 
modus must be bad as to them ; for a man is only liable to a modus 
in respect of land ; and a person who receives ahns may be an in- 
habitant, but yet not subject to a modus; so that the modus is ill 
dth^ way upon the answer ; because no sum is specified upon the 
instnimenlt; because it extends to inhabitants generally, and as 
sodi they were liable only with respect to lands. 

As to the other cas6 of the bishop of Hereford against the (Juke A short 
dl Bridgemdery that was heard in the year 1732; as to the material ^t1^ Jjj, 
parts of it, it seems to be a case in point. There, the modus was case is 
laid in this manner, and must be taken upon the cross-biti, because '"^'^ 
that WQ$ brought to establish the modm. It is said, that there is 
and has been an antient usage before the time of memory, for the 
occupiers of the lands iu the said parish to pay in the manner after- 
mentioned, yearly, on the 1st of Navembery to the rector, the yearly 
sum of 12/. as a modusj in lieu of tithe-hay. The bill then goes 
on, and slates tlie several proportions betwera the vills, and there 

'3B « 
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1 745. llie modm ends. A deal is said aflerwards as to contributions among 
Hardcasiie *'^^ occiipiers of the Several vills as among themselves. In the 
V. first place it is to be observed, and it is to be attended to here, that 
ar^' the custom to have the modus paid in the manner thereafter men- 
H.Smithfn tioned, relates only to the division or proportion among the several 
Hardcattie. ^*"^ » ^^^ ^^ *' relates to the other parts, viz, the contribution be- 
tween the several inhabitants among themselves, it would be bad ; 
because it only said that the proportions among the several inhabit- 
ants or occupiers were certain or known, and does not state them 
in certain sums ; whereas the proportionate sum charged on each 
vill is set forth particularly, as, that the vill of A. paid 4/. 12^. 5d. 
and so of tlie rest; and that other part, as to the contributions of 
the occupiers among themselves, may be laid out of the case ; for 
the modus is good without it. The above is of a custom to pay, 
4*c. and that is the present case; nay, it is better here, because 
there are distinct customs for each vill to pay certain sums, naming 
them. And as to what is mentioned in the answer to the original 
bill, that does not differ the case, because, though in such an- 
£ 796 3 swer they might shew the proportions of some particular lands, 
the owners or occupiers of which were brought before the court 
(for the bill is for tithes in kind, and therefore the plaintiff was 
under no necessity to make all the parishioners parties, but only so 
many of them as he wanted to charge); yet the answer should have 
set forth the certainty of the sum for all the occupiers of land in 
the vills, and therefore for want of that could not be taken into 
consideration. Upon the whole, I am of opinion, that this case of the 
bishop of Hereford against the duke oj Bridgeu^aterj is a case in 
point; that, consequently, as the court of exchequer sent that to be 
tried before they would give their opinion ; so here I shall think it 
right to follow the same rule. 

His lordship therefore directed an issue to try the fiict of the 
moduSi and decreed an account for the agistment tithe, {a) 

It seems highly probable, that the issue was found for tlie de- 
fendants ; for it appears by the Registrar's Book, 1 746, 65 b., that 
an order was made on the petition of four of the defendants, Wat" 
souj DuvoHf Yeoman^ and Wilson^ to set down the cause for hearing 
as to them on the equity reserved ; and no further directions being 
met with, it is to be supposed, that the plaintiff submitted and 
settled the cause. 



(tit) Note, Mr. Ambler, in his Reports, states, that tlie bill was dismissed as to the 
agistment tithe. But in this he is mistaken, as appeacs by the lk'gistrar*s Book. 
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H. 20 Geo. II. A. D. 174^7. Scac- ^tL 

Thomas y. Bees. [MSS.] ^^^ 

Bill for tithes of corn on an allegation, that when the plaintiff ^"• 
came to fetch it away from the field where it grew, he found >c^v^io 
none there, the defendant having removed it to some other place, from the. 
which the plaintiff insisted was contrary to law, and a subtraction p,^u^'it 
of the tithes. The defendant allied, by his answer, that when before the 
the com was ripe he cut it, and the fences being bad, he removed ^^^ though 
the whole crop into the. adjoining field for greater security, and «><* re- 
then (after notice given in church) he tithed it, and no one coming made with- 
to receive the tithes, he took care of it for four or five days, after ^^ ^'««*- 
which it perished on the ground. He insisted that such removal 
was not fraudulent, nor done with design to subtract the tithes, £ 797, 3 
but purely to preserve the com, and he hoped he should not be 
obliged to answer the tithes over again. The court, upon the hear- 
ing were of opinion, that the removal was unlawful, and decreed 
defendant to account {a) 



P. 20 Geo. II. A. D. 1717. In Cane. 

Thomas Carte^ Administrator of John Carte, late Vicar of Hinckleyy 
in the County of Leicester^ Clerk, deceased, v. Robert Bally 
Thomas Taylor , Thomas Shewelly and others. Occupiers of Lands 
in the Parish of Hinckley^ the Dean and Chapter of Westminster^ 
Impropriators of the said Parish, and Frances Trotman^ their 
Lessee. 

The plaintiff's bill stated^ that by some ancient endowment, 
Usage, or prescription, the vicars of Hinckley were entitled to, and 
ought to have received all tithes (com and hay as well as small 
tithes) whatsoever yearly arising within the township or hamlet of 
Hydes, part of the parish of Hinckley, and charged, that such tithe 
particularly appeared to belong to the said vicars, by a certain ter- 
rier of the parish, dated in 1638, and signed by the then vicar 
and churchwardens. That the defendants, the occupiers, had,. When to • 
during the whole of the said John Cotters incumbency {viz. from tithes the 
1720 to 1785), holden divers lands in the hamlet of Hydes, and occu^rs 
had reaped therefrom great quantities of com and hay, and had a modus, 
carried away the same, together with divers quantities of small ^^ ^^}^^^ 

.1 -Li.^ .<*./.! defendanu 

titnes, without having made any satisfaction for the same to the claiming an 
said John Carte during his life. The bill therefore prayed, that ^i7^„.^ 
* the defendants, the dean and chapter, and their lessee, might ad- that'of Um 

(a) See Franklin v. UoQch, 3 Anslr. 682. infra 1441. SmaUcross v, Totclc, 13 East, 
261, ififra, vol. ii. 
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^747. Tr. 20 & 21 Geo. II. A. D. I?*?. In Cane, 

Ektns V. Dormer. [8 Atk. 534.] 
Lord Chancellour. — The bill was brought for tithes in kind 
from^ueen ^^ ^^7 ?^ ^ moiety of the manor of Skiptori; but it comes in an 
Mary or imperfect manner before the court. The plaintifl^ as rector, is 
biadorutn ^ entitled to all tithes, unless there is some bar, as a modus^ compo- 
fotni i sition, Sfc. The question here is as to a moiety of the privy tithes 
4U!cimas, of the demesnes of a manor, and the tithe-hay, whether the rector 
*^ ^®" is entitled in point of pernancy to the whole, or the defendant is 
are not entitled to this moiety as well as to the tithes of com and grain 
suffioent to u^der a grant from the crown, the first year of queen Mary^ in 
rector of which were these general words, decimas bladorum S^foeni 4* onmez 
|J^7«»° alias decimas. 

tiuws, I do not think any stress can be laid on those general words, 

«xpraniy ^^^ ^^ them in their utmost extent, they are not sufficient to bar 

stated what the rector of his common law right, unless it had been expressly 

ri^t of the ^^^^ what was the right of the crown ; and in making out the grant, 

crownj the drawer might probably, at the request of the grantor, put in 

these general words. There is no pretence of payment of the 

privy tithes to the lord of the manor. I am of opinion these general 

words are by no means sufficient to shew jbl right in the defendant 

against the rector. 

The next question is as to the two moduses. The first objection 
was, as to the manner of introducing them in the cause, for that 
in respect to the cross-bill they are not set out with any certainty* 
And to be sure they are not, and therefore the cross*bill must be 
dismissed : but a different consideration arises upon the original 
bill; notwithstanding the. particular moduses are not mention^ in 
the bill, nor particularly pleaded by the answer, yet as the plaintifiTst 
* own witnesses shew a reasonable ground for a modusj it would be 

going too &LT to say that an account of tithes should be decreed, 
where even upon the plaintifiTs evidence it appears there is a modus. 
I am of opinion therefore the court is bound to take notice of the 
two modusesy the 10^. for hay, and 5/. for the privy tithes of the 
demesne lands. 

As to the first, it is mentioned to be a modtis in decimando in the 
receipt for it from the parson ; but the receipt for the 5/. calls it a 
composition. It has been said, that the moduses are too rank, and 
t 801 ] that the 105. for hay particularly are so, because the modus for the 
tithes of corn is but 335. No argument at all is to be collected 
from thence, because less might be intillage at that time than there 
AS now. The objection is stronger as to the 51, fof the privy tithes 
of the demesnes. Undoubtedly it is )x pretty large jsum, and it has 
been insisted the whole value of the manor is but 15/., as appears 

16 
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from an ancient survey in Haify the eighth's time, where it is 1747* 
cailled Jbiiui of Skiptorij which implies a rent reserved. But I can ^^^ 
no more infer from thence, that this was the value of the rack-rents ▼. 
of the manor in Henry the eighth's time, than I can at present the ^^^^'^^^^* 
real Taloe of a bishop's manor from the rent reserved in a lease of 
it In a case that came by appeal to the house of lords in lord 
Talbofu time relating to the parish of Chedingford in the coun^ of 
Sfiarjf^ the lords reversed a decree of the court of Exchequer for 
being loo hasty in rejecting a modus as too rank, and said, it was 
taking too much upon them to determine it to be no modus upon 
such kind of evidence, which was not conclusive evidence against 
a modm^ and directed an issue to try it. 

. Another objection was, that the 5/. is no modus at all, for 
in thq receipt from the parson it b mentioned to be an ancient 
composition. 

I do not know the absolute distinction between an ancient com- 
position and a modus ; there may be a difference between a compo- 
aitioD that is not beyond the memory of man and aiiuM^tts, but unless 
something be shewn that breaks in upon the immemorialness of it, 
it is synonimous with a wodusm. 

There is itadeed a difference between a real composition and a 
Tnqdus : for a real composition is, when an agreement is made with 
a parson or vic^r, with the consent of the patron and ordinary, that 
such lands for the future shall be discharged from the payment of 
tithes in specie, by reason of a recompence made to the parson or 
vicar for them out of other lands ; but a modus is nothing more 
than an ancient composition between a lord of a manor and the 
owners of the land in a parish and rector, which gdins strength 
by time. , 

I am of opinion here is a considerable foundation laid before the. 
court for the two moduses^ the one of 105. and the other of 5Uj 
and therefore the court cannot decree an account of tithes where 
there is no objection in point of law against the modusesy nor any 
pretence there have ever 1)een tithes ki kind received within the C ^^^ 3 
memory of man, and therefore issues must be directed to try these 
two sums. 

The plaintiff being in court, and declining to try the modus of 
lOs. for tithe-hay of the n^anor, and 5/. for privy tithes of the 
demesne lands, his lordship decreed an. account of what was due 
for those annual payments. 



M. 21 Geo. II. A. D. 17<t7. In Cane. 

« Richards v.Evansj ei e coAira. [1 Vez. 30.] 
The plaintiff, as rector, brings a bill for payment of tithes in ^®' ^^ 
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1747. 

Bkkafds 
▼. 

the word 
modus in 
laying it. 

Theparti- 



* Supra 
S75. 
f Supra 
791. 



kind: ihe/dcfadaiit^ as towner of di)e ftrtt, brki|^ t cT tiKi b ai fe 
cslabliabing a oostomaiy paymMt of 71 pit MH^ in liM «id riteh 
faction thereof 

For the plaintiff This modus is neither WeU kid no)r pToVed, 

nor is the day of payment certainly specified^ fbr want of Whidi a 

modus was held not good ill point of law id the Exchequer, TWmi^ 

term, 5 6. l^ because the tiihie of payment of a modu^ oiight to be 

cuiardajof ^ certain as of the tithes m tdac^ of which it i^ stilMitiiled; 

paying the r ' 

modut which as to the fruits of the earth is immediately on wt first setiow 
l^^^^ ance; and a custom uncertain is no cust761n. Then th^ t^ijBMsAt 
of such a gross sum is an evidence against the a^oduij as tbb ntttk; 
for as every modus must be presumed to commence before the timie 
of memory, thi% many years ago, must have been very n)^ the 
value of the fitrm : it is dierefore rather a mdde in compbsitioii, or 
rent for tithes. 

Lord Chanodiloor.-^The objectioiia to laying tfad frhdkii iit of 
of no weight: for neither in law hor ^ulty is there any liedsssi^ to 
use the word moduSy as appears from all the cases on tjiis bead, as 
in Ctmptr v. Andrews % Hob. 89. SfieUori v. M&ntague f > id. lis. 
and 1 Vent. S., it being only a technical term^ not used iti pleadings ; 
in the sUting of which lord HobaH was i^ary ae<mhlte. The material 
words ak^ so much money paM in lieu and satislbctloii of tithes. 
As to the general question, Whether it is necessary to lay and 
prove a particular day of payment the case iii the Exchequer was 
c^tainly so determined ; but I remember that it gave genetrai dissatis* 
iaction in Westminster-'kaUj and abrosNl, as too nice to reqiiire th^ 
C 803 7 proof of a particular day ; and it has been since adjudged to die 
comtraiy that '< on or about*' is sufficient ; so that they have left 
off taking that exception in the Exchequer. Then it rests on the 
merits : and that depends on the evidence on both sides, which is 
of two kinds ; first, of the fact and usage of payment ; secondly, 
such as arises firom the nature of this modus. If it fumed od ibt 
first, it is the strongest evidence I ever knew, against payment of 
tithes ta kindy for which there is no proof <Hi the part of die 
rector : that indeed, being only a negntiw, would not prevail to 
take away the common right that is in the rector, if there was 
nothing more: but in supports of the oostotffery payment, ihere is 
the evidence of some terriers which makes a distinction thronghont 
between this and other parts- of the parish, where tillie^ were paid 
in kind : and there is the rector's own admission of this. As to 
the remaining objection to the moSts^ arising from the nature of it, 
as too rank, several, indeed, have been overturned on this point; 
but the dbtlnction tajfien for the defendant is material, that a modus 
may be overturned for rankness, even' at the hairing of the cau^ 
where it is for a specific things as a lamb, ^. because die price 
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oTthethiogmaybefoundfromhistoiytfidaiuaentTeocyr^ Bnt 1747. 
that is an objection from a fact, which, booauae it appears with "^^^^^ 
such a degree of certainty, the court determines wi&out sending ▼. 
it to be tried. But where it is not for a speciHc thing, there 9Xt ^•^• 
isevend other circua>stances to be takeo into the consideration of 
rankness ; as the difference of value in the course of time. The 
house of lords therefore sent a case of this sort to be tried without 
OTer-roling it. If this had come singly upon the rector's Inli, 
it should, without any scruple, be immediately dismissed ; for that 
would not have hurt the succession ; nay, it would be open to the 
rector himself; but the owner bringing a bill also to estaUish a 
moduSf that would bind the successors in the parish, and it being 
of consequence that a great part of the evidence arises from the 
rector^s own admission, if the defendant insists on establishing it, 
the rector (unless he submits to the decree) shall have an opporta- 
nity to try it at law. {b) 

M. 21 Geo. II. A. D. 174?. In Cane. C s^* 3 

Bell V. Bead. [8 AtL 590.] ' 

The plaintiff, as rector oi Bltmsdm in Wiltshire^ brbgs his bill ^^^. 
against the defendants, as occupiers of lands in the parish, for the pending for 
great and small tithes, and prays that they may come to an account ^'^f^ll^^ 
with him for the tithes which are due and payable to him, and that allowed to 
they may pay to him all and singular his tithes and duties for the ^^^,^ 
future, as they shall accrue and grow due, as long as he continues for an 
wctordiere. SS^"'*' 

The defendants, as to so much of the bill as jseeks any account or 
discovery of the tithes arising in Bbmsden at any time before the 
28th of April 1746, plead, that before the plaintiff exhibited his 
present bill, he, in May 1745, exhibited his first bill against the 
defendants for an account and discovery of the tithes arising in 
Bbmsdenj and by that bill prayed, that the defendants might pay ^ 

the plaintiff the full value of such tithes with which the defendants 
were chargeable, and which should appear to be due to the plain- 
tiff, and also that the defendants might pay to the plaintiff all his 
tithes for the future as they should grow due, so long as he conti- 
nued rector otBlunsdeu; and on the 28th of April 1746, that cause 
was heard before the Master of the Rolls, and it was ordered to be 
referred to Mr. Bennety to take an account of what was due to 
the plaintiff from the defendants for all the tithes demanded by 
the plaintiff's bill, and that they should pay him what should re- 
spectively be found due from each of them. And in pursuance of 

(a) Bishop ?. Chieketter, 2 Pro. Cha. Ca.l62. infra ld2a 
(6) See Cart r. Modikith S Swmntl* 160. n. it^ S15. 
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1 748. lOd. yearly and every year at Easter for evety acre of such meadow 

jaiwin ^^^ pastMTe by him, her^ or them so holden and occupied within 

▼. the Slid parish^ and fld in proportion for any quantity of snch' 

^^* meadow or pasture less than an acre, in lieu of dl manner of tidieir 

^'C 907 ] arising in and upon such meadow or pasture ground ; and that all 

the rectors and tbeir fimners of the tithes for the time aforesaid 

have accepted and been accustomed to accept^ and' of right ought 

to accept die said s^um of lOd. Upon this modus issue was j<mied; 

and a verdict being found for the plaintiff a motion was made in 

arrest of judgeme&L 

Two objections wore tskea to this custom ; Ist^ That it was a 
rank modus, and could not have been time out of mind. 2d, Thlit' 
the custom was unreaaonabte imd Uncertain in excluding the 
towners, and nab setting fortli what^ thiey were to pay. 

Belfidd seijeant^ in support of the moduSy cited LiU. § 170; and 
S^ H. 6. 36^ die prior oP Tikefbrd^k case, to shew that prescription 
need not be carried back to the thne of IZfeArznf the first, but that 
there may be a prescription by* common law, as wdl as by die 
statutes of limitation' of writs, v&. where die memoiy of man 
runneth not to the contrary, which was the prescription before the 
statute^ A«i'tO'tbe rankness ofthemoditSj he said, he was so oidar 
to remember almost' the veiy beginning of the name drank mbius. 
Lord chief baron WardwBa the first that introduced it He was' 
a great patron of the clergy, and carried their rifi^ts a great wi^y. 
So was another great man that came afterwards firom the Exche- 
quer into this court. 
Supra 560. Skinner seijeant, contra^ cited the case of Jjajjfield v. Deaiapp, 
Tr. 9 W* S. in the Exchequer, from Dodd^s MSS., wherein a modus 
of Sd. for every lamb was set aside for rankness. ' 

Wittes C. J. — If I thought there bad been any difficulty in this 
case, I shduld have taken time to consider: but, as I think there if 
none, I shall desire to give my opinion now. 

The first of these objections is, thfat the modus is too rank, and 

therefore cannot be so old as the time of Richard the first, the time 

of prescription, for that lOd. then would be 20s. now. It is said^ 

and I am afraid truly, that there have been many cases determined 

upon this footing. The fewer, the better; but I am glad they are 

-not in print, for then they might have misled more than they have 

already. I cannot agree to the objection that- has been made to the 

cases cited out of the year books. I think of them, as I do of my 

brother who has cited them, that they are the better for their age. 

Brother Belfield is so happy as to remember the beginning of the 

C^B08 ] doctrine of -rank moduses. The reason of those determinations I 

* ' _ cannot guess, unless it be that bonijudicis est ampliarejurisdietimtem. 

The consequence of them is to deprive the landholders of what they 
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hure &irly purchased and paid for: It is a strange notioiiy and l^(^B. 
most so in tlie present case. Wbali is it founded upon ? that it ia 
not likely that th^ owners of lands would agree to pay more than 
the valine of the lands. But we cannot go upon pcesumptions, but 
proof; and what proof is there of the value of lands in this oountsy 
at the timfe otBichard the first? for this must be aetded as wiell as 
tbe-^alue of money; and 12i2. aaacre haa beea ^veuifor land ia 
NarikumberlancL I agree with my hroihearBelfieldf. that the time o£ 
Bickardthe first is not the time Uiat w« are to look to as the time 
of prescription; according to Lilt $.170* that waa the time of limit-- 
ation of writs of rights and it would be absurd if otherwise. If 
die time of Richard the first was time immemorial in Henry the 
sistfa'a time, the time of Henrjf the sixth is immemorial now» And 
it wxHild be more absurd to allow of this objection in this ease.; for 
how is it offered ? not under the head of a void customi but. as &ct 
i^gainst the verdict ; and therefore this should not have, been moved 
in arrest of judgement, but for a new triaL 

BwmeU J. — The time of J8. 1* is the time of memory so fiu*,. 
M. that when, the commencement of a custom or prescription must 
haiie been by grant; if. the grant appears to have been subsequent 
to.liie timeof A 1« the prescription is bad; but it comes under 
die jrule of ojpices juris. My brother Belfidd has given us the his- 
tory, of the beginning of this doctrine of rank, nwdus iii.lord chief 
hasoD Ward^^ time, and I have bad another case given me by a 
learned judge, which shews the end of it. The case I mean is, the 
case of Qiffard v. Wd)h^ in the Exchequer. Hiat was a bill for 
tithes.'in.kind by the rector of Stoke^ and the defendant set up a 
modSpcs of Stfli for every lamb fidlen. It was insisted, that this would 
be equal to ^(kf* now for every lamb, and was therefore bad. Yet 
it was. decreed in &vour of the modutf and the decree was con- 
fimed in the house of lords upon an appeal there in 17S5, and SupnTos. 
there was an end of rank taoduses: I believe they have never been 
beard of since. 

The second objection as to the unrefiMmableness of the custom,, 
was likewise ova>ruled, and the rule in arrest of. judgement di»- 
diarged. 

H. «lGeo. II. A. D. 1748. In€anc. [809] 

Botkeram v. Fanshaw. [5 Atk. 6280 

Tas defendant institnted a suit in th^ ecclesiastical court for nw de- 
subtraction of tithes ; the plaintiff, without pleading any discharge jJjfS*^* 
Jiere, brings, his b«U in this cQMrt:to establi9b a incd^ 



:o die undoes .not admit it i and tlw iMtiw nw u for an, ji^^ 



( 



FanMhaw* 
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1748. tion to stay the proceedings in the ecclesiastical cobrt, upon the 

TTT^ bare suggestion of a modus by his bill. 

▼. Lord Chancellour. — An injunction, is prayed on two heads ; 
first, on a presumption from a constant non-payment of titfae-hay 

of titheR, time immemorial, that there must have been an alienation from the 

toe!rtabliah P^^'^ous Under whom the defendant claims, though the plaintiff is 

amMiiM, not able to produce the particular grant of those tithes to his 

bftre rag- ancestor. S^x>ndly, upon a suggestion in the bill, that there has 

gMtion of been a modus or composition constimtly paid in lieu of tithes. If 

moves for I should grant this injunction, I should make a precedent for 

an injunc- tripping up the heels of two courts, the ecclesiastical court, and a 

the pro- court of common law. 

JJ^^^jV^ The ecclesiastical court have a right to retain suits for tithes, 

•sdcia whether at the instance of a spiritual person or lay iinpropriator. 

'nteinjuoc. '^'^^^ ^^7 ^ ^ ^^^^ ^^^ ^ ^^ court for a modus^ as well as for 
tioo denied, dthes in kind. The defendant likewise may plead a modus there : 
if admitted, the ecclesiastical court may go on upon the modus ; 
if denied, the ecclesiastical court cannot proceed propter iriatums 
deftctam^ and if so, it is the common suggestion for a prohibition 
in the court of king^s bench ; but, if you go there for a pro- 
hibition, you must first shew the modus \^& been pleaded in the 
ecclesiastical court, and denied there. No such thing has been 
shewn in this case ; but a bill is brought to establish a modus^ and 
prays an injunction to stay proceedings in • the ecclesiastical court, 
upon the suggestion of a modus only. I cannot grant an injunction 
here but upon the same grounds as a court of law would grant a 
prohibition propter triationis defection. Injunctions in this court 
are granted upon a suggestion of something which affects the right 
or convenience of the party in the proceedings in the other court, 
or where there is a concurrent jurisdiction. The modus is not ad- 
mitted by the answer to the bill in this court, «id if insuflSdent 
[ 810 ] you may except to the answer; and even if the suit goes on in tibe 
spiritual court, and a sentence is pronounced for the tithcis, it is no 
prejudice at all to the plamtiff in his suit depending here. . But, if 
I was to grant this motion, I should take away the jurisdiction of 
the spiritual court on the one hand, and the court of commoo law 
on the other. 

As to the non-payment of the* tithe-hay, it is insisted, the owner 
of the land was formerly a purchaser of the tithes, and has enjoyed 
the land and tithes together for a great length of time^ which is a 
presumptive evidence of his right. But tMs \A not at ground ^ 
an injunction in a case of this nature. A Xky- impropriator is to 
be sure different from a spiritual in some respiects: since the 
Reformatibni and the locts for dissoltftion of mbn^ ttthies by 
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grants finam the crown are become lay fees; so that in hict lay im- 1748* 
proprietors have as much power to convey a portion of tithes as any ^^ 
part of the land itself: and therefore it was said, it is hard the ▼. 
plaintiff should not in this case have the same advantage of pre- -^^'^'^''^ 
sumptive evidence from long possession in the case of tithes, as 
well as in any other case relating to an estate of inheritance ; and it 
was a saying of Lord Chief Justice Halej be would presume even an 
act of parliament made in favour of length of possession : but the 
ooort of Exchequer in the case of The Aldermen of Bury against 8iipni757. 
Ecttnti would not lay down a different rule as to prescribing in non 
decimando in regard to lay impropriators and spiritual persons, but 
held such a prescription equally bad against both, {a) 

Upon the whole^ I do not see there is any reason at all for the 
injunction which is now moved. Why did not the plaintiff go upon 
the length of possession in the ecclesiastical court ? he might have 
pleaded it there, as well as insist upon it here in his bill; and if 
the ecclesiastical court would not determine upon the same evidence 
as a court of common law would have done, it is the usual ground 
fer a prohibition, and no other court has the cognizance of it but 
the court of Idng^s bench (6), and therefore I will not make such a 
precedent, as by a side-wind will take away the jurisdiction of both 
courts at once« Lord Hardwicke therefore denied the motion. 



P. 20 Geo. IL A. D. 1748. In Cane [811] 

Ex parte Croxallf Minister of the United Parishes of St. Mary 
Somerset, and St Mary MourUshaw. [S Atk. 639.] 

Tb£ petition prayed that the lord chancellour would issue his ir th« lord 
warrant for levying the sums of money mentioned in the petition on ^^^ *** 
several inhabitants of these parishes, who had refused to pay the . in refbang 
minister his dues according to an assessment in 1681. of'dii^ns^ 

It depended upon the construction of the statute of 22 & 23 for leryiog 
Car. 2. c. IS. luiniof . 

The question was, whether the great seal has an authority under ^ inbabH- 
tbis act to issue such warrant as is prayed, if the lord mayor, upon denied the 
an application to him, refuses to issue one ? miniftM* hit 

The counsel for the petitioner, in support of the authority of ing to the 



the great seal, citedi^ the case, " Ex parte Savage, rector of the J!!!3^*"jL 
united parishes of St. Andrew Wardrobe and St. Ann^s Blackfiyars; yew issi, 
and Ex parte Wood, rector of St Michael Eoyal and St Martin jj^*^***. 
Vinhy^ which came on before Lord Harcourt on petition 29th liament 
October 1713, setting forth, " That the petitioners had respectively ^JJ^^. 



(a) 8m Fantkttw ▼. Boihtrmmy ajfira 1177. CkarUofh Bun. 32S, tupru 715. NagUr. JS^ 
n Ailly reported, 1 Eden S7S. CHorftonv. winU, Anstr. 704. iit^ 144S. 

(Jk) Vidt 5 Bk. Abr. 648. 5th tdit. 

Vol. I. S C 
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1748. demanded of the inhabitants the respective rates and arrears for the 

""^ZZT houses, 4*c. in their respective occupations, but they refused to pay 

CroiaU. the same; and that the petitioners applied to Sir Richard Hoare, 

c. isTfbr ^^^^ mayor, for such warrants as the act of parliament directed him 

the better to grant for levying the said monies, and he refused to grant such 

maintwi!*'^ Warrants ; wherefore It was prayed, that his lordship would grant 

anceofthe the petitioners his warrant to levy the several sums of money so 

?nu»^ ^' respectively due to them, by distress and sale of such goods of the 

V^nthsB of parties so refusing to pay, according to the directions of the act of 

ZAmdon^ parliament'* 

^'"'^^ Lord Harcourt thinking the matter of the petition of great con- 
in this cue sequence to the inhabitants of the several parishes mentioned in the 
Aecourt of ^^^ ^ ^g]j ^ ^ ^^ clergy of the city of London^ as no such com- 

upon peti- plaint since the making of the act had been before made to the lord 
h«ue^r ^^hancellour, or lord keeper of the great seal, or to any two of the 
warrant for barons of the exchequer, desired the assistance of Mr. Baron Bury 
lumTM- * *^^ M^" Baron Price ; and on 2d December following the matter 
«e«^« came on again in their presence, when it appeared, that several of 
L S*2 J ^g quarterly sums claimed by the petitioners became due and in 
arrear when the houses, or other hereditaments, whereon such 
quarterly sums were assessed, stood empty, or were in the possession 
of former tenants or occupiers thereof; and a question thereupon 
arising, whether such sums so assessed upon the several houses 
within the several parishes mentioned in the act for making up 
certain annual sums of money to be paid in lieu of tithes, were 
become a fixed or real charge upon the houses whereon they 
had been so assessed, so that the arrears which became due in the 
time of former tenants, or when the houses were empty, might be 
levied on the succeeding tenants ; the further consideration of the 
petitions was adjourned to 23d December^ upon which day the two 
barons certified their opinions, <^ that by the statute the sums of 
money which have been duly, according to the directions of the 
act, assessed upon the several houses, Sfc* within the parishes in the 
act, are become real charges upon the houses, Sfc. whereon they 
were so assessed, so that the arrears, which ought to have been paid 
by the former occupiers of the houses, or which became due, when 
the houses stood empty, may be levied by distress and sale of the 
goods of the present occupiers." And Lord Harcoiirt declared he 
entirely concurred in opinion with the barons, and that the peti- 
tioners were at liberty to apply to him for warrants of distress, as 
prayed by their petition ; but directed them first to demand from 
the several persons mentioned in the petitions the respective sums 
due from them, that they might have an opportunity of paying them 
without furdier trouble or charge. 
Lord Chancellour. — The act of parliament directs, *^ that the 
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aldaman of each respective ward within the city of London^ where- 1 748« 
in any of the said parishes respectively lie, and his deputy or de- 



putiesy and the common-councilmen of each respective ward, with cvonff. 
the churchwardens and one or more of the parishioners of each 
respective parish wherein the maintenance is respectively to be as- 
sessedy to be nominated by such respective alderman^ deputy, com- 
mon-councilman and churchwardens, or any five of them, whereof 
die alderman or his deputy to be one, shall at some convenient and 
seasonable time assemble and meet together at some place within 
each of the respective parishes in such respective ward, wherein 
the maintenance aforesaid is to be assessed, and they, or the major 
part of them so assembled, shall proportionably assess upon houses, [ 813 ] 
all shops, warehouses, and cellars, wharfs, keys, cranes, waterhouses^ 
and tofts of ground, and all other hereditaments whatsoever, the 
whdb respective sum by this act appointed, in the most equal way, 
that the said assessors, according to the best of their judgments, 
can make," 

Another provision in this act is, that if any difference should 
arise in the assessment, and a parishioner should find himself ag^ 
grieved by the assessing of any sum of money in the manner afore- 
said : ^* That then upon complaint made by the party grieyed, to 
the lord mayor and court of aldermen, they summoning as well 
the party grieved as the alderman, and such others as made the < 
assessment, shall hear and determine the same in a summary way, 
and the judgement by them given shall be final and without ap- 
peal." 

After settling the manner of making assessments, and no appeals, 
then comes a clause that directs, upon refusal of the inhabitants 
of the riespective parishes to pay to the respective incumbents any 
snm respectively payable, how the same shall be levied. 
. *^ That it shall and may be lawful for the lord mayor of the cily Sect ii. 
of London^ for the time being, upon oath to be made before him 
of .such refusal, to grant a warrant for the officer appointed to col- 
lect the same, with the assistance of a constable, in the day time to 
levy the same tithes or sums of money so due and in arrear, by dis- 
tress and sale of the goods of the party so refusing." 
. Then comes the proviso which gives jurisdiction to the great 
sod. 

^^ Provided that in case the lord mayor or court of aldermen Sect. is. 
shall refuse to execute any of the respective powers to them by this 
act granted, or to perform aU and every such thing relating either 
to the assessing or levying of the respective sums aforesaid;, that 
then it shall be lawful for the lord chancellour, or lord keeper of 
.the great seal for the time being, or any two <Nr more of the barons 

3C 2 
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1748. of his majesty's court of exchequer, by warrtint under his or tfa^ 

n^^^^ respective hands and seals, to do and perform what the said lord 

CnuaU, mayor and court of aldermen, according to the true intent and 

meaning of this act, might or ought to have done, and by sudi 

warrant either to empower any person to make the respective as* 

sessments, or to authorize the respective officers appointed to collect 

[ 8H 3 the sums aforesaid, to levy the same by distress and sale of the 

goods of any person that shall refuse to pay in manner and form 

aforesaid." 

I must take it here as if the assessment was made. The autho- 
rity of the great seal does not extend to every case under this 
act ; but only where there has been a refusal by the lord mayor, 
4rc. to execute the powers granted to them : there, the lord dban- 
cellour, or, 4*^. for the time being, is to issue a warrant, 4^* 
Here, the lord mayor has heard the parties, and is of opinion not 
to grant a warrant. 

In the one case, the act did not intend to leave the minister so 
far in the power of common-councilmen and churdiwardens, as 
to abide by their determination, but he has his appeal ; and it does 
-not only give an appeal to die minister, but to the inhabitants; 
for the words are, '* if any variance or di£ferenceinthe assessment, 
and a parishioner shall find himself aggrieved, 4^. and lord mayor's 
determination is final there.** 

In the other case, where there is no controversy about the as- 
sessment, but a refusal to pay, though the words are '^ shall and 
may be lawful," yet that is imperative upon the lord mayor, if a 
just demand. In case of any variance or difference in the assess- 
ment between the minister and parishioners, and appeal to the lord 
mayor, the court of chancery or exchequer have no jurisdictiony 
unless the lord mayor refuses to take cognizance, because that 
^ would be refusing to execute their own power; but, if they have 

entered into the consideration of the grievance in any manner, their 
appeal would be final. In the present case the only act the lord 
mayor was to do^ was to issue a warrant; he has refused it; and 
unless I enter into the question, whether the lord mayor ought b 
have issued a warrant, I can never judge whether he had a power 
to do it or no. Here is, as it appears to me, a plain distincddn in 
the act of parliament ; for this warrant must have been founcfed 
. upon an assessment ; and as to the parishioners, if the lord mayor 
had bsued a warrant improperly, an action of trespass would have 
lain against him, and that might have been his reason finr re- 
fusing it. . 

Upon the whole, I think this court has a jurisdiction to inqoire^ 
whether the lord mayor has done right in refusing the warrant; 
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and if of opinion he has done wrong, I can issue my warrant for 1748* 
levying the sums assessed ; and his lordship gave directions ac- vxnarte 
cordingly. Crmatt. 

There being a dispute, whether part of the premises were liable 
to the assessment, by consent of all parties, the court referred the 
decision to arbitrators. 



21 Geo. II. May 20. A.D. 1748. Cha. 

Cart V. Hodgkin and others. [S Swanst 160.] 

Bill by the administrator de bonis non of William Cart^ late ^ modu$^ 
rector of Stony^ Stanton in com, Leicester^ for an account and satis- fidd^bere 
fiurtion of tithe-hay and the small tithes of the said rectory due to »t^«»**^ 
him from 1722, when Cart first became rector, to 17S5, when he ought to be 
died. The defendants in their answer as to the small tithes, set '*<^«/«^ . 

yearly End 

out that there is a modus or composition of 5s. which from time out of every year, 

mind has been paid out of every yard land in the said parish oiStoty ^^^ ^ 

Stanton in lieu of tithes, and that it ought to be received yearly and mentioned. 

every year as a modus ; and farther alleged that Cart the rector re- f^^ J^^ 

ceived it for one year from the defendants, the occupiers of some of stated by 

the yard 4ands, and the other occupiers and farmers of the said ^^' 

other yard lands, and that Dr. Gearys his predecessor, received it oug^t to be 

from the occupiers and farmers of the said yard lands. j^ ^ 

It was objected by Mr. WilbraAam and others to this modus, clearly to 

111., be collected 

that though it be not now necessary, (as it was formerly, to lay a from the 
modm as payable on such a particular day,) yet it must be laid to ^''J^L \^ 
be paid annually, (in which case it will be understood to be payable it be laid as 
on the first day of the year,) and this is not alleged in the present * ^"^^-^ 
case. 2. It is not stated by whom the modus ought to be paid, from time 
which should be shewn, that the person may be known against ^"'^f^^! 
whom the action must be brought A modus generally is payable tively. 
by the occupier, but not always, for sometimes it is paid by the ^^ having" 
lord, {Cro. El. 599.) and sometimes by the occupier only of part an interert 
S. This is stated to be a modus or composition (in the disjuncdve, fitted as 
which is very inaccurate, these being of a different nature), for a <^ witness to 
composition is fluctuating, but a modus not so. (a) And in the ^m? 
late case of Hardcastle and Slater \ where a modus was laid to be ^<^^ ^^r 

titheJiay 

paid by the owners and occupiers, it was held ill, these being dif- will extend 
ferent todoTer. 

oupra 

On the other side it was argued by Mr. Murray^ (Solicitor-Ge- 784. 
neral) that there is a great difference between bringing bills to 
establish a modus^ and where a bill is brought for subtraction of 
tithes, and a modus is set up by way of defence in this last case ; 
thoogh it be set out informally, yet, if it appears sufficient in evi- 

(a) See Atkins t, UaUon, 2 Anstr. 386. i^fra 1406. 

SC 8 
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1748. dence, this will bar the plaintiff, and it has been htely lield that &i 
^^^ a bill for tithes, if it appears by the plaintiff's own evidence that 
▼. there is a modusj he cannot have a decree. Now here it must be 
Modgkin. i^^itted, the modus is inaccurately stated, but yet it sufficiently 
appears, taking the whole together, that this is a modus, and that it 
is payable yearly by the occupiers and fiumers. And Mn Soli- 
citor said that where a modus was laid to be payable by the owners 
and occupiers, it had been lately held sufficient, which the court 
seemed to admit. 

The Lord Chancellor. — There are cases (perhaps) in another 
court, where moduses have been overturned for niceties ; but the 
question here is, whether it be laid sufficiently in substance. As 
to the difference mentioned at the bar, between bills brought for a 
modus and the setting them up by way of defence ; in both cases 
the modus must be laid with sufficient certainty, otherwise the 
court will not enter into proof; and this is the rule both of this 
court and the exchequer. Indeed, where the plaintiff sues for 
tithes, and shows in his own proof there has been a moduSf this 
will bar him, though (perhaps) it would not be sufficient if proved 
by the defendants. There have been cases of this nature and on 
the same foundation, and it has been held by Lord Chief Justice 
Holtf that where in ejectment the plaintiff proves a deed he shall 
be nonsuited, though such proof by the defendant is not sufficient, 
and there are many other cases of this kind. Now, in the present 
case, I am of opinion, that the modzts is stated to a common intent, 
and therefore to a sufficient certainty. There is no ground for the 
objection, and here is no time of payment alleged. It would be 
attended with great inconvenience to make it necessary to show a 
particular day on which a modus is payable. If it was alleged to 
be payable yearly, this anciently was held sufficient, and so it is to 
this day. Here, after stating the moduSf it is said, that it ought to 
be received yearly, and one every year as a modus, which is all 
one in substance, as if it had been alleged in the beginning to be 
paid yearly. This is sufficient, though it be somewhat inaccurate, 
but the same exactness is not required in answers in this court and 
in the exchequer as in pleadmg. As to the Sd objection, it is 
shown in the subsequent parts of the answer that Cart and Geary 
have accepted the modus from the occupier and farmers, which 
must be admitted to be the same persons, and therefore this excep- 
tion is not material. And as to the last, a modus or composition 
payable from time immemorial, must mean the same thing. 

The objections being all over-ruled, the defendants proceeded 
to their proofs, and the deposition of one Norton^ a parishioner of 
Stoney Stanton, was produced to prove the modus for the yard 
lands ; and it was urged for the defendantSi that it does not appear 
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that the whole parish is divided into yard lands; ft {>arishioner 1748. 
may well be admitted to prove it, unless it be shown on the other 



side that he has a yard land* t. 

But by Lord Chancellor, his deposition cannot be read, because ^^'^^^^ 
this modus may possibly be in satis&ction of all the lesser tithes of 
the parish, and he said he had a note of a case where it was de- 
termined by all the judges in England in the time of Lord Chief 
Justice Parker^ that where a modus is in question, no inhabitant 
of the parish can be examined generally unless he be a lodger, or 
one receiving alms of the parish, but he must not be a person who 
can claim any thing under the custom, (a) 

It appeared by the evidence produced, that as to the tithe liay» 
the parsons of the parish had for a long time enjoyed several pieces 
of land in Ueu thereof and it was not proved that Mr. Cart ever 
demanded such tithe. It also appeared, that great part of the 
lands in the parish which was formerly grass, was now turned into 
clover. As to the modus of 5s. there was variety of proof. 

The Lord Chancellor said, that there was no ground for the 
bill, so &r as it relates to the tithe hay, as it appears that the rectors 
have enjoyed land in li^u thereof; and it makes no difference that 
the lands in the parish are turned to clover, for it has been deter- 
mined, that where there is a modus or real composition for the tithe 
of hay, and the ground is broke up and turned into a new culture 
(as clover, &c.) yet the modus or composition remains the same, 
each side being to take its chance, as it sometimes may be for the 
benefit of the parson and sometimes of the farmer, and the con- 
trary would occasion much uncertainty. It is also very material 
that this bill is brought after a very great length of time, and after 
acquiescence by the incumbent during his whole life. It would be 
of great inconvenience to suffer personal representatives to bring 
biUs for such tithes as the rector himself never demanded; I never 
remember such a case, and will not make a precedent This is a 
circumstance of great weight. This part of the bill, therefore^ 
ought to be dismissed with costs. The modus of 6s» must be sent 
to trial on account of the variety of the proo&, and it is proper to 
reserve the consideration of costs as to this part of the bill till the 
issue be tried; and he decreed accordingly. 



Tr. 21 & 22 Geo. II, A. D. 1748. Scac. |; 815 ] 

Macgill V. Le Strange. [2 Wood's Deer. 452.] 

The bill stated, that Sir N. Le Strange and his ancestors had, where it 
for many years past, been seised of all the lands in the parish »pp«»"**m* 
of Ringstead Parva, otherwise Barrett Rifigstead^ otlierwise Ring^ was once 

(a) Lard Clanricard v. Ladgf Denhnt 9Uj>ra SGO. 

3 C 4 
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2748. sUad St. Andrea^ in the county of Norfbtk^ and also of the advow- 

^^r» son of the rectory of the said parish ; that the said parish being of a 

▼. small extent, and having but few inhabitants^ by reason that great 

LeSfrange, ^^^ ^f ^^ lands had been turned into sheep commons, the de- 

di8tinct,and fendant and his ancestors for a long time neglected to present any 

evidence"^ rector to the parish, and took all the tithes arising therein them- 

eitherofa selves, or let the same to their tenants, but had provided no 

^roprU^ person to serve the cure during all the said time, whereby the cure 

lioD, the of souls, and the performance of divine service, had been for many 

IcwfuUy years past totally neglected, the parish church thereof greatly ruined 

instituted, gnd gone to decay, and the right of presentation lapsed to the 

entitled to crown ; that the plaintiff thereupon, by virtue of a presentation 

AetiUieof dated the 5th of May 1720, was lawfully mstituted, 4-c. therein, 

torjythougii and is thereby entitled to receive all the tithes, both great and small, 

for many arising in the said parish ; and that the defendants Crawford and 

lector haa Moson held land therein, which they rented of the other defendant 

^^^^^?|yj^ on which grain, hay, grass, and other tithable matters grew, which 

no claim they had taken and converted to their own use, without setting oot 

|^^[^^^ the tithes thereof, or making the plaintiff satis&ction for the same; 

thou^fQch and which they had, under several pretences, refused to do. The 

^^7^ n bill therefore prayed that the defendants might account with and 

long time satisfy the plaintiff for all the said tithes. 

fwted with "^ *• 

a neigh. The defendant Le Strange by his answer said, that the plaintiff 

^^^« seemed to confound the parish of Ringstead St. Andrew and the place 
called Ringstead Parva or Barret Ringstead^ as if they were one 
parish, whereas they were two distinct and different parishes and 
parish-churches, the one called Ringstead St. Peter and the other 
Ringstead St. Andrew / that he, the defendant, was seised of some 
estate in the psnishcf RiTigstead St. Andrew, but not of all the lands 
there, nor of the advowson of the rectory of the said parish, which, 
belonged to the master and fellows of Christ College in Cambridge^ 
[ 816 ] that J. Bairns, clerk, was then the incumbent thereof; that there 
was a place adjoining to Hunstanton, called Ringstead Parva, or 
Barrett Ringstead, which was not a parish of itself, and had never 
heea known by the name of Ringstead St, Andrew ; that neither 
he nor any of his ancestors had ever presented any rector to the 
said place ; but he insisted, that they had a right to the tidies arising 
within the said district, they having for several hundred years re- 
ceived or let the same. He denied that there was within the said 
district any parochial church, or that the crown had any right of 
presentation to the same before the plaintiff obtained the same under 
the great seal, if in fact he had so obtained it, as in the bill is men* 
tioned ; or that he knew, except from the plaintiff's suggestion, that 
he was presented to the same; but he admitted, that within the said 
district there stood the remains of a small edifice, called The Chapel 
Bam, which formerly lay as a ruin, until one of his, the defendant's. 
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• 

testators set up a thatched roof thereon ; that since that thne it had 1 748. 
been used as a bam, though in ancient times it might have been 
a diapel within the said precinct, where there have not been above t. 
one or two inhabitants at the same time for many years past; that •^^*»^«V* 
it q)peared by ancient writings, that the said edifice was freqaently 
stiled libera capeOa, and sometimes libera capella sive rectoria de * 
Ringstead Paroa. He also said, that about the reign of H. 8. 
the said chapelry and rectory, with the tithes and profits thereof^ 
became impropriate, and that the same had ever since been re-, 
puted and styled a fi-ee chapel or rectory impropriate, and had been 
accordingly held and enjoyed as a lay fee and inheritance, with- 
out any claim or interruption by any person whomsoever until the 
pretended claim of the present plaintifi. He denied that there 
was, during any part of the said time, and until the claim of the 
plaintiff*, any chaplain, rector, or incumbent presented to the said 
firee chapel or rectory, or that any person had, as sach, ofiiciated^ 
taken, or received any tithes, or in any respect performed divine 
service there ; or that the said rectory consisted of two medieties, 
which were afterwards united ; or that there were formerly, or at 
any time since, several rectors instituted to the said several medieties. 
He also denied, that at any time since the said firee chapel or rec- 
tory impropriate became a lay fee, and the inheritance of his an- 
cestors, or at any time since the thirty-first year of JFf. 8. the 
fitbrick within the said district was used as a church or chapel, or 
that any persons had been admitted thereto, or had any way become 
incumbent thereof or of any mediety, or other parts thereof, or had [8171 
recdved any tithes or profits thereout down to the time of the said 
plaintiff's presentation; or that his ancestors first began to take 
the tithes during the confiision of the late troublesome times ; or 
that they were taken on account of their default in not presenting 
to the said rectory ; or that he had in his custody any papers or 
memorandums whereby it might appear that there was one or more 
rectors of the said fi'ee chapel or rectory impropriate in the reign 
of Charles A. or in the troublesome times that followed that^ reign, 
or at any time since the thirty-first year of Henry 8. either of the 
name or family of Le Strangey or of any other name or fiunily. 
He also said, that he did not know whether the said titiies were 
appropriated to any abbey, or whether the said chapel was at any 
time served by any stipendiary curate, or whether any curate thereof 
was paid by any abbey, or whether such firee chapel or tithes, as 
part of the possessions of any such abbey, were, since the dissolu- 
tion, come to him the said defendant. But he insisted, that the 
said firee chapel and the tithes within the said district did, by lawfiil 
means, come to his ancestors, and legally descend to him; and 
he hoped that after so long, quiet, and uninterrupted a possession. 
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174S. he should not be dbturbed in his enjoyment of the same. He ad- 
^ Maceiu ^^^» ^^^ ^^ might affirm that there never was such distinct 
Y. parish as Ringstead Parvoj as he apprehended the said district might 
JLe Sirttngfi. [^ong to the said parish church o( Hunstanton^ forasmuch as the in- 
habitants of the said district, together with the other inhabitants of 
Hunstanton for time immemorial had, for all divine offices, repaired 
to the church of Hunstanton^ and not for the default of his ances- 
tors providing one to officiate in the said district of jRingstead 
Parva; and that the inhabitants of the said district, for all the lands 
lying there had been taxed and assessed in the rates for the re- 
pairs of the church oi Hunstantonj and in all other parish rates and 
taxes ; and he denied that Ringstead Parva had been reputed to 
be a distinct parish from Hunstanton, He admitted that the tithes 
arising within the said district had not been paid or satisfied to the 
owners of the tithes of Hunstanton^ and tliat tenths, synodals, pro- 
curations, and other ecclesiastical duties had been paid for them 
separately. 

The defendant Mason by his answer said, that he resided in 
Hunstanton^ and that he had been for four years tenant to Sir N, Lc 
Strange of lands within the said district of Ringstead Parca or 
Barrett Ringstead^ and had paid him for the wliole tithe thereof 
f 818 ] when sown with corn, one bushel an acre, or money in lieu, at the 
then current price of such corn ; that for the other parts which 
were not arable, being coarse bushy pasture, and reputed small 
tithes, he had paid tithes to the minister of Hunstatiton where he 
lived, and where his stock was kept He denied tliat he knew 
that the tithes of the said precinct were due or payable to any other 
person than to his landlord . or his ancestors until the plaintiff 
claimed the same; but he said, that he believed that the said pre- 
cinct of Ringstead ParvOj though not tithable to Hunstatitotij did 
lie in the parish of Hunstanton, and that the owners and occupiers 
of all the lands within the same precinct had paid and did pay, all 
rates and taxes for church and poor, and other rates to, and bear 
offices within, the parish of Hunstanton. 

The defendant Sir JV. Le Strange died, and the plaintiff filed his 
bill of revivor and supplemental bill against his son and heir at law, 
to whom the said estate descended in reversion after the death of his 
mother, whom he made a defendant thereto; and further set forth, 
that the defendant Sir T. Le Strange pretended that the parish 
church of Ringstead Parva was only a chapel of ease to some other 
church, for that he had found by ancient writings that the same 
frequently was stiled libera capeUa, and sometimes libera capeUasive 
rectoria de Ringstead Parva* The bill of revivor and supplemental 
bill therefore prayed, that the former proceedings might stand re- 
vived and the defendants might discover the said deeds* 

18 
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The ^fiendants appeal^ and answered, and the suit was re- 1748. 

by order dated the 2d day of May 1745 ; the plamtiff re- ' ^J 
; the defendants rejoined; and witnesses were examined on t. 

both sides. ustmng^. 

The case appeared upon the evidence to be this. That before Mr. Jod- 
and at the time of the dissolution of monasteries there was such a ^^g* 
(Bitinct rectory : that it belonged not to any religious house, but 
one Lahrange was incumbent Entries in the Firstr Fruits Office of 
thisrectoiy, and the value of it, and several ancient institutions 
from 1308 to 1420 were also proved. The plaintiff had gotten a 
preKDlation under the great seal. On the contrary it was proved, that 
Sb Thomas Lxstrange and his ancestors had enjoyed the great tithes 
of this rectory ever since /Z. 8. for which ancient accounts of the 
ftmily in H. 8.'s time were produced. It was also proved, that 
^riokriil tithes were paid to the vicar of HunstatUon, the neigh- 
ixttring parish ; that the inhabitants pay poors' rates and go to the 
dmrch at Hunstanton : that there is no church or parsonage house 
^ JBiij^teadj nor was any incumbent ever presented since Lestrange. 
Lord Chief Baron delivered the opinion of the court. C 819 1 

It appears plainly that there was once such a rectory. The 
Question is, whether from the great length of time, either a union 
^^ this church with Hunstanton^ or an appropriation to some lay 
t^iitron, one of the ancestors of Sir Thomas Jjestrange (the de- 
^ndant) is to be presumed. There is not the least positive proof 
^^any union. The vicar oS Hunstanton is proved only to have en- 
J^3yed small tithes, and there never has been any rector to assert his 
^4ght to the great So that I do not see how there can have been 
^ny union since the time it appears to have been a distinct rectory, 
^o presentation to this rectory, as would have been, if united, as 
well as to Hunstanton^ Cro. Eliz. 500. As to an appropriation, there 
is no evidence of that It did not belong to any abbey or religious 
house at the dissolution, for Lestrange was then incumbent No 
vicar was ever endowed as required by the statutes of 15 ii. 2. c. 6. 
4 H« 4* c. ] S. An appropriation must have been to some body 
corporate: it could not be to a natural person, much less to a 
layman, Plawd. 495. Hob* S07. Impropriators pay no tenths, Supra 136. 
26 JFf. 8. The payment of tenths by the Lestranges is an evidence * 
of their having the advowson, but not that they were impropriators. 
12 Co. 3. 4. {a) was cited, to shew that we ought to presume a rec- 
tory impropriate. Those cases were applicable if there were any 
traces of an impropriation ; for there, there were traces of it, and 
ft part only was presumed ; but here we must presume the whole. 
That we cannot do this, Cro. Eliz. 873. is, I think, a case in point Supra 221. 



(a) Lord SU J»hn ifBklto v. The Dean and Chattier of GUmccUer. 
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1748. Therefore as nothing appears either of a union or an appropri- 
ation, and it is very clear it was once a distinct rectory, we are all 



▼. of opinion, that the plaintiff must have a decree for his tithes and 

Le strange. ^ostS. 



Tr. 21 & 22 Geo. XL A.D. 1748. Scac. 

Ingram v. Thacksim. [Mr. Joddrell's MSS.] 

Whtre it LoRD C. B. — This is a bill by a vicar for tithes of a part of 
^^w^that ^^s called Bronfley Grange^ formerly belonging to a monastery 
the lands in of Cistertian monks. The defendant, who is only occupier, says, 
22SSgSl ^^^ ^® closes were belonging to the monastery of Fountains at the 
to one of dissolution ; that the abbey or monastery was founded time imme- 
l,j,jj^|*jj^d morial, and one of the greater monasteries ; that the lands were 
[ 820 ] tithe-free at the dissolution of the abbey ; that H. 8. became seised 
^ ^ thereof on the dissolution exempt firom tithes ; that they have been 
iMidtitheiy held exempt ever since, and therefore he insists that they are 
^^kl exempt It appears by the endowment that the vicar is entitled 
•naiMoluifl^ to these tithes, if the lands are tithable. The question is, whether 
fied e]^p^ this is a limited discharge while in the hands of the owner of the 
tion,tiiou^ inheritance only? or, whether it is a general discharge in the hands 
cmproof*^ of the occupiers also ? 

that the hooie was a Cistertian abbey ; that other lands, part of the same fiun, paid tithes, white ■ 
the hands of tenants ; and that the lands in question were never in lease. 

This question depends on the construction of the statute of 
Supra S85. 31 i/. 8. It appears from Slade v. Drake^ Hob. 296. 309. Dy. 
Supra iss. 277 b.Sfst.2 H. 4. c. 4. that there was a qualified exemption from 
* Supra tithes in the Cistertians only during their own occupation. It was 
503. insisted by the counsel for the defendant, that the discharge at the 

Igg^ ^^ dissolution was absolute. ♦ Hard. 101. f -Py^r 349. 

The first objection that was made, that the abbey was not 
fomided before time of memory, is false in fact. For it appears 
from Dugd. Monast. 375. 703. to be founded before the time of 
22. 1. The second objection was, that the Cistertians were not dis- 
charged till the council of Lateran. But there were two councils 
of Lateran^ one before, and the other after time of memory. The 
third objection was to the pleading of the discharge. This form 
has prevailed many years in this court, and ought to prevail noir. 
Bcndcs v. Atkins^ 1 Sid. 320. 4* Lev. 195. is not a case depending 
on the statute of iJ. 8. What I rely on is this, that it is proved, 
that these lands have always been in the occupation of the owners, 
which is consistent with the plaintiff's case, that it is a dischai^ of 
the tithes by the order only ; and therefore nothing but intendment 
from length of time to shew an absolute discharge. The evideuce 
is, that these lands have always been in the possession of the owners 
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of the inheritance, and have not paid tithes. If these lands had 1748* 
been proved ever to have paid tithes, it would have been clear for 



the plaintiff L/jrd v. Dupleck ^ and another, 7th December 1 722, in ▼. 
this court. Here we must go on a presumption that the whole of 2^*«^<>** 
Bromley Grange had the same discharge. But other parts of it in {^i^ 
the hands of tenants have been proved to pay tithes ; and this has ^^'^^^f"'^ 
never been in the hands of tenants at all. If indeed they had been Turk, 
so, and had not paid tithes, another exemption might be presumed. 
But here is no such proof^ and therefore I think the plaintiff must 
recover. ^ 

Mr. Baron Clarlce.'^l think there is not sufficient upon these 
pleadings to let the plaind£f into the proof he has brought, as to 
other lands in the parish ; and I do not think proof of payment 
by other lands ought to afiect these. There is nothing in the bill 
or answer whidi leads the plaintiff into proof of tithes paid in other 
lands part of Bromley Grofige. If you go on presumption, you 
most go entirely on it here^ and the matter is not put in issue, that 
other lands in the hands of occupiers paid tithes, so that the de- [ 821 ] 
fendant could not make his defence. Hie bill is brought generally 
for tithes of the defendant's lands : the defendant sets up an ex- 
emption for his own lands only, and not for Bromley Grange in 
g^ieral. How then can the defendant be bound by a defence other 
persons have made for their lands? Is he to be bound by their 
n^ect? I think we cannot take what has been done in other 
lands, as conclusive evidence to this. A discharge by real compo- 
sition extends to laymen as well as ecclesiastical persons. Foun» 
tains abbey might have been endowed with these lands discharged 
by such real composition. So proving the abbey endowed by lay- 
men with these lands does not prove they cannot be exempt. Why 
is not this to be proved, when no tithes have been paid for such a 
length of time? This is given as a reason for a general discharge 
being pleaded by lord Coke in the Archbishop of Canterbun/s case. Supn iss. 
I doubt whether we should go so fiur as to presume no other discharge 
in this case, but what arose from the privilege of the order. The 
statute of 31 JFf. 8. is strong to this purpose, and length of time is 
in favour of the defendant I have often wondered how the dis- 
tinction between occupiers and owners has been continued since 
the statute. For no personal privilege was intended to laymen by 
the statute, but an estate in that condition. However, this has 
been so determined. I think therefore that the plaintiff is not en- 
titled to go into evidence of a fact not properly in issue ; and if he 
were entitled, I think it would be doubtful as to the evidence itself. 
7 think therefore a general discharge in the owner of the estate is in 
|he monastery. 
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1748. Mr. Baron Clioe. — The question is, whether this be a general, 
dischai^e, or only a disdiarge in the owner^s hands? Presun^^tioD 



▼. must hold diiefly in this case. The discharge of these orders did 
^^^^'"'^'^ not arise from the council o{ Laieran ; myr is it necessary that the 
particular discharge must appear in the pleadings,, Pag^% case^ 
fiopm 162. Hardr. 322. Nash v. Molinsy Cro. EUz. 206. As to Ab particular 
case, it appears that Bromley Grange belonged to the monasDery, 
and that some of die lands there have only a personal discharge* 
The question is, indiether that evidence will afiect this case? Non- 
[ 822 ] payment is a sufficient discharge in general. The Cisterttans wtie 
capable of other discharges besides that of their order. I do not 
think it follows, because they had other lands that had a peraonal 
discharge, that these lands had no other discharge. Therefore I 
do not think this evidence good to a£fect these lands. And as 
there has been so long a non-payment, I think we must rather pre* 
sume a general discharge^ a different one from that of die other 
lands in Bromley Grange* I therefinre ccmcur in opinion widi 
Mr. Baron Clarke. 

Mr. Baron Legge. — - The case is reduced to presumption ooie 
way or the other. It is proved diat these lands were never in 
lease, and that other lands in Bromley Grange have only a limited 
discharge ; therefore it is to be presumed that these have only sudi. 
I think there is a stronger presumption in &vour of a general db-^ 
charge. But thai the evidence tends strongly another way. Bu^ 
then that is not particularly put in issue, for nothing is said as 
the other parts of Bromley Grange in the bill and answer. It is 
in issue, nor is the evidence ai^licable to this particular estate. 1 
think therefore the general presumption is to prevail, that here isu 
total discharge^ and I concur in opinion with the two otiier bavooa 
Bill dismissed, (a) 

M. 22 Geo. II. A. D. 1748. In Cane. 

Cffiey V. Fanshaw. [Mr. Joddrell's MSS.] 
AU the pft. It was objected to a bill to establish a modus which was brought 
needwTbe ^7 ^^^^^ land-owners and their tenants, that the rest of the pa- 
Pfrties to a rishioners should have been parties, or that the bill should have 
to est^M^ been filed in behalf of them, or some reason given for thdr not 
« modus, being parties ; and that this could not properly be called a bill of 
peace, because there was no disturbance of the right. 

Lord Chancellour. — As to the first objection, it is not usual to 
make all the parishioners parties, nor is it necessary to ^et out that 
it is in their behalf; for that if a decree be made on such abiO, 

(a) See CoU$ t. garner, supra S72. ' * 



Fttfuhaw, 
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iboogh the persons, not parties, be Hot^Ktually bound by it, yet it 1748^ 
nay be given in evidence (unless shewn it was obtdned by collusion) q^. 
ifpainst any other persons churning the same right. ^ ▼. 

As to the other objection, I do not think that a dbturbance is a 
necessary ground for such a bill, unless some relief is prayed. I 
compare it to a bill to ascertain the customs of tenant*right 
estates, (a) 

Tr. 22 & 23 Geo. 11. A. D. 17*9. In Cancr [823] 

StochweU V. Terry. [1 Vez. 115.] 

The bill was brought by a rector, for payment of tithes in kind By s Ed,e. 
of three hundred acres of land. ^iJh^irotlJ 

Two bars were set up; the first general to all the acres; the nature not 
statute 2 Edw. 6. c. IS. by which waste ground, improved into i^^ 
arable or meadow, shall not pay tithes, till seven years after the notitbetfor 
improvement is completed ; as to which, the case appeared, that Hf^im^ 
the land in question was a common field for sheep, horses, and PJ®^®^ j ^ 
cows, but not fit for fattenmg them, being over-run with brush- tillage, by 
wood, briars, and other weeds; the parson was entitled to tithes !^f?*i 
of calves,, milk, wood, S^c, out of it, and it was proved to be worth they pay 
2s. an acre before it was improved. ^^ p[^^ 

The second was particular to forty-eight acres, parcel thereof; improTc- 
as to which an agreement had been entered into between die de- "*"**" 
fendant and the parson, and those who had right to feed on the 
common, for making an inclosure, and an act of parliament was 
passed for that purpose, by which they enjdy all their rights in seve* 
ralty, as they did the right of common before. These forty-eight 
acres were allotted to the defendant in lieu of his common, and the 
question was, whether this was still covered by a moduSf which had 
been paid for it before ? 

For the plaintiff — This land was not within the statute, for it must 
be naturd suA sterilisj 2 Insi. 656. and tiie cases there put, which are 
much stronger tiian the present, Cro. El.4t75. iRoU. Rep. 345. Supra 1 89.' 
2Buh. 103. and 6 Mod. (£), shew that the statute intends dnly Supra 276. 
such land as was merely barren, and made good by industry; and if 
it yields any profit before, ias wood, 4"^. it is not within it ; this 
ground yielded profit before, and cattie were kept on it ; which 
could not be, if it was waste. 

As to the modus, these forty-eight acres are of another nature, 

— 1 — i^r. Ill, __ I |-| I • 

(a) Contra, see Coveniiy ▼. Surslem, ir^ra for, suggesting the land to have been barren 
1596. Howell ▼. Frankiiy intfra 1S48. Gordon ground cultiTated, and therefore ought to be 
▼• Sm^Mnton, 1 1* Ves. 109. infrOf toI. ii. Wool- exempted so lone, &c 

asion ▼. Wright, Anstr. 802. infra 1459. and see CuHa. If land yield any profit before as wood, 

^lUs on StuUfor Tithes, p. 32. et teq, &c. it is not within the stut 2 & 3 JBd. 6. c. 13. 

(b) 6 Mod. 96., H. 2 Anne, Homer v. JBon* for it ought to be su&ple naturd tterUis. 
%ery Suit was for tithes ; a prohibition was moved 
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1748. and not to be covered by it If there is a modas for any things 

"~T37 and a new part is added to it, that addition must be paid for : aa^ 

▼. if a tnodtds for two mills, and a third is added, the modus will not 

^^* cover it*; so, if for a garden, and any addition is made to it; if 

782.^^ a buck and a doe are paid for a park, if disparked, tithes must be 

?a^ro.^' paid for itf 

prm 526— t ^^^ ^^ defendants — This act was made to encourage agricultuie 
Vt'qoa 1 ^y ^^^ °^^ losing a tenth of the improvement Although the land 
"^^ -^ yield some firuit, yet, if barren quoad agricuUuram^ it is within the 
statute, which must miean such lands as are not fit for agriculture 
without considerable expence; as a recompence for which, this 
encouragement is ^ven. Defendant has been at great expence in 
cleaning and improving this ground, and will not have the benefit 
of it, if to pay tithes the first seven years. 

As to the agreement, the general view of it and of the act of 
parliament was, that none should be prejudiced, and that it should 
be exactly in the same situation as before, except that it should 
not be in commo^; but the* construction contended for will give 
the parson, whose former right was preserved, what he had not 
before. 

Lord Chancellour. — If there had been a suit in the ecclesiastical 
court, and defendant had pleaded the statute as here, and plaintiff 
denied that this was within it, there must, by the nature of their 
jurisdiction, have been a prohibition for want of a trial, and it 
would be afterwards tried. But this court is not so bound ; it is to 
judge of &ct as well as law, otherwise every modus must be sent to 
trial : but there are many decrees here, and also in the Exchequer, 
for payment of tithes for want of proof of a modus i for some- 
thing should be laid to induce a doubt, otherwise it would be put- 
ting the parties to unreasonable expence. In this case, sound dis- 
cretion should be used ; for by too strict a construction, the ooort 
might bring a burthen upon the party improving, which would 
also tend to impoverish the church; for by these improvements 
livings are made better'; and though the present incumbent was not 
capable of tithes for seven years, yet after that time the profit wiO 
be increased. On the other hand, it will greatly prejudice the 
incumbent to call lai^d in some degree fertile, barren land ; for 
he will thereby be deprived of his tithes. It must be guided by 
the^ determinations made on the act, all which have been agreeable 
to lord Coke's Comment, 2 Inst. 655. where the rule laid down iif 
if land is in its own nature so barren, as not to be proper for agri- 
culture after it is improved, it shall not pay tithe : but if, in its 
own nature, it is fit for tillage, but by reason of wood or other 
accidental circumstance, it was not turned into tillage before^ vpoii 
the taking away that accidental circumstancei it shall pay tithes 
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presently on being turned to tillage: for the act does not consider 1749. 
the expence ; but that you may by possibility be paid, as by the stockweU 
timber, underwood, 4^. But, if afterwards this land will not pro- v. 
duce, unless dunged or chalked, the court has considered this as ^'^'^' 
evidence of its being barren in its own nature, and not proper for 
com, without additional improvement. It is admitted, that this 
land produced three crops of corn, without any thing but plough- 
ing ; but objected, that chalking will be necessary ; and so it may 
be in the course of common husbandry. But the question is, 
what was necessary for the first crop ? Tlie way of arguing for 
defendant would throw the expence upon the first seven years ; , 

whereas the benefit is to continue for ever. There is an expence 
in gaining land from the sea : yet no seven years allowed, though 
overflown time out of mind, because the benefit is lasting : but, 
if an additional expence is necessary to make it produce tlie first 
crop, seven years shall be allowed it : it is admitted, that this land 
is not barren, and there is much land, which can neither be called 
fruitful nor barren, that pays tithe. 

As to the forty-eight acres, I am of opinion, that in this case 
they are covered by the modus. I admit the case mentioned, and 
that by disparking the modus is gone ; and if the owner disparks 
part, he shall pay the same modus^ and also tithes in kind for what 
is disparked, because it was paid in nature of a fi'anchise, and not 
for lands. But, suppose the owner, with consent of the parson, 
disparks some to be enjoyed as before : I should think it was the 
incumbent's intent, that it should be still enjoyed as part of the 
p^rk, and no tithes in kind shall be paid for it ; for otherwise the 
agreement with the parson would be useless. So, if this agreement 
had he&k between a lord of the manor and the other commoners, 
without the parson, and they had turned it into several ownerships, 
it would be liable to the right to tithes which the rector has over 
the whole parish. But here has been an agreement by an act of par- 
iiamenty to which the parson was party ; and although the recital 
uses only gjoneral words, yet it shows plainly the intention of the 
plorties ta be, that every person should enjoy his allotment in the 
sai^e nmner as he did the thing in lieu of tithes, and that was 
suli^ot Ui the modus. 

v]^4b«bill therefore be dismissed as to the forty-eight acres ; 
81^4 if^ *ta' the rest an account be taken of the several tithes to be 
pf^^ and thfs {daintiff (except as to the proof of the modus) have 
hia>€0stfi5 for I never knew a decree for an account of tithes 
wi^o^t cost^ unless th^e was a tender, (a) 

\a) On the subject of the abore case, see Shering^on ▼. Fleetwoodf supra 189. note (6), 
wHmldhe JMitfte of ths principal cases are coUecCed. 

Vol. I. S D 
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ir49. Tr. 22 & 23 Geo. II. A. D. 1749. Scac. 

Carthew v. Edwards. [S Burn's E. L. 479.] 

Edward Carthew clerk, rector of St Mewan in CbrnwerS^ 
oiljriit to"^'^ brought his bill in the Exchequer, (amongst other particulars) for 
milk tenth the tithe of milk. 

cows in I'be defendant Edwards^ in his answer, set forth that the plain- 

vesMis of tiflF having declared he would not send for or fetch the tithe-milk, 
place and in he did Order every tenth meal of his cows to be turned upon the 
"*J?°®f *•* ground, it not being usual or customary for the parishioners of 
other nine the said parish to carry their tithe-milk home to the rector, 
naeaii, and 'pj^g court, upou hearing the cause, and ordering two decrees 
ought to in the said court to be read, wherein * Dodson was plaintiff and 
away In his O/it^fT defendant, did declare, that the defendant ought to have 
own vessels, milked the tenth meal of his cows in vessels of his own, at the 
S^™^ ' ' place and in the manner he milked the other nine meals, and that 
* Supra the plaintiff ought to have fetched It away in his own vessels. 
Hthe of ^^^ plaintiff also brought his bill for the tithe of the wool of 

wool of lambs. 

thouffh the '^^^ defendant answered, that he apprehended no tithe of lambs' 
parson had wool to be due, the plaintiff having received the iiill titUe of the 
titheV Uie l^"^bs ^° ^^'^ wool. But, by the court, it was declared, that 
lambs in the tithe of the wool of lambs was due to the plaintiff; and de- 

theirwool. ^ j* i 

3 Bum's creed accordingly. 

Eccl. Law Note. It was also said by the court in this case, that EasUr 

Joddreirs offerings are due of common right. 

MSS. S.C. Mr. Coitf's MSS. C.C. p. 206. 



Tr. 23 & 24 Geo. II. A. D. 1750. In Cane. 

Bagster v. Knollys. [Mr. Joddrell's MSS.] 
Demurrer A BILL was brouffht for the partition of irreat tithes of seYeral 
ihefMTtl'^ parishes in the Isle of Wight^ held by the plaintiff and defendants 
tionof great ^ tenants in common. 

ruled. ^ To this bill one of the defendants [Knollys) demurred, because 
tithes are incorporeal and indivisible in their nature, and because no 
partition could be made thereof in severalty, but by metes and 
bounds, which could not be fixed on the lands oiit of whidi they 
issue, without the consent of the owners of the lands ; and placiDg 
[ 827 ] such bounds independently on the metes and bounds of the several 
parishes must create great confusion; so that whether they w^ 
or were not indivisible in legal estimation, a court of equity ought 
not in such a case to decree a partition without the consent of all 
parties concerned, but leave the plaintiff to a writ of partition at 
kw. 

JLord Chancellour over-ruled the 'demurrer. / 
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Tr. 25 Geo. II. A. D. 1751. Scacc. ^^^^' 

Ryder v. Gotdd. [Seijt" HiU's MSS. vol. 23. p. 10.] ^if^ 

The case was, sbeep were bought by defendant in the spring, '^'^ 
ihom at inidsumn)er, and were afterwards fed and sold to the aheepan 
tmtcber in the winter. »'*»™ "' 

Parker C. B. The quesUon reserved for the opinion of the court ^^^ 
i% whether the plaintiff is entided to an agistment tithe for the time f,^^^|H 
the sheep were fed after shearing. to the but- 

Hereupon a question arises whether there U any particular pe- ^^l^" 
nod at which the year ends, in respect of tithe wool. is due from 

It was insisted on by the defendant's counsel, that the rector ^gj^]^- 
cannot have tithe-wool and tithe of the herbage, for that is twice 
b the same year, and farther, that the defendant not having the 
ifaeep in his possession above a year, and having paid the tithe of 
VDol once, the defendant ought not to pay any more tithe that 
jrear, either of the wool or herbage, especially as he gave an ad- 
ranced price in consideration of the wool. 

For the plaintiff it was argued, that he is in the place of the 
rector of the parish, from whence the sheep were removed, 
tbat removing them was the act of the defendant, and cannot 
rary the plaintifPs title. That they will yield a better price 
to the defendant by the increase of wool, which answer^ his giving 
■n advanced price. 1 Roll. Rep. 38. 62. 1 Roll. Abr. 64<2. pi. 8. 
647. pL 13. Tithe wool is for the increase and in satisfaction of 
the herbage. Comyn, 640. 2 Inst 621. 652. Dr. & Sttid. 55 a. 
That in respect of tithe wool the year ends at shear-day. Pocn- v. Supr»7is. 
Seymour. Hil. 5 Geo. 2. Bunb. 313. PoppleweU v. Aiwould. East 
14 Geo. 2. Tithe-wool is due de Jure when it is clipped, but by 
{nrescription may be set out at another day. Cro. Eliz. 702. Moore, Supra si5. 
910, 911. Hob. 10, 11. Tithe wool only discharges the herbage 
to the time of shearing, and not for any after-feeding. Latch, 254. 
and Show. Pari. Ca. 192. which, thou^ I do not rely on as a book 
of authority, yet, as it agrees with the reason of the other cases, 
may be admitted. Dimmer y. Wv^Jield. 1 W. & M. Gilb. Equ. Supra 666. 
Rep. 231. which book is not to be depended upon, but this case 
it righdy reported. 

Therefore I am of opinion, that the plaintiff is entided to the 
agbtment-tithe from the time of shearing to the time of sale. 

Clivcj Baron. The defendant's counsel have argued that he is 
noC to pay agbtment tithe, because, as the sheep were not in his 
possession a year, if he pays this he will have paid tithes twice in 
a year ; but a general rule of tithing must be settled, to prevent 
uncertain^, and of consequence the question arising will be when 
the year in this respect shall be said to end. In Dummer ▼. Wir^" 

SD 8 
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1751. ^'Id two points were settled, 1st, that the year ends at shear-day; 
^^^ 2d, tliat the parson shall be entitled to pasturage-tithes for the time 
▼• ^ the sheep are fed after shearing ; and so it is to be understood in 
Cro. Eliz., and the improvement is to be considered to end at shear 
day, so that this appears to me not one year but two parts of two 
distinct years. Animalia fructttosa are certainly not titheable, but 
the same animals may become non fnictaosa^ and that they shall 
pay agistment-tithe I rely on the reason of the year's ending at 
shear-day. 

hcgg B. put this question. Are tithes paid for what you have had, 
or for what you are to have ? Clearly for the feeding had, that is to 
be when the year ends, and that is at shear-day. In Poor v. &^ 
mouT and in Dummer v. JVingJield^ it is laid down that a portion 
of tithe is payable for any time of tlie year that the sheep are fed. 
All that is laid down in the cases is, that they shall not pay while 
they are /tnictuosa; but no argument can be drawn from thence for 
exempting them when they become non jructuosa. 

Smythe Baron. No tithe is payable for pasture the same year 
that tithe wool is paid, and therefore the end of the year roust be 
settled, and that is as the other barons agreed it. {a) 

Decree for plaintiff. 

Tr. 25 Geo. II. B. R. 

Cooke V. Daly. [Serjt. Hill's MSS. vol. xxvi. p. 317. copied from 

Mr. Ford's MSS.] 

Suit in the spiritual court for tithes of a grist mill, and the libel 
charged that plaintiff had ground 300 quarters of wheat, &c. the 
tithes of which were worth certain sums mentioned in the libel; 
and the court held this was to be taken as a demand of predial 
tithes, which were not demandable for a mill, and therefore a pro- 
hibition was granted, for tithes of a mill are only personal. 



M. 25 Geo- II. A. D. 1751. In Cane. 

Walton V. Tryon (i). [MS.] 

No tithes LoRD Chancellour. — This is a bill brought by the plaintiff, as 

IkT 1**"* ^^A ^^^'^ ^^ Mickleham in Surry ^ against Lady Mary Tryon and her 

top« of Son, for an account and satisfaction of three species of tithes, 

v^kurd ^^*' ^^ ^^ loppings of ancient pollard oaks and ashes cut in a 

trees. The certain wood, called Ashurst^ within the parish of Mickleham. 

w«k?hl'"^ 2d, Of beech wood, as well the bodies of die trees as the tops, 

applied felled in the same wood. 3d, Of rabbits bred and sold from a 

(a) See also Coleman ▼. Barker, sujmi 66S. (b) This case is copied from a manuscript in tbe 
Jidkr T. Swe^, Bunb. 90. svpra 629, Poor v. collection of the earl of Hardwidke. 
StymouTf mipra 71S. and 1029. n. 
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warren in the parish, called Ashttrst Warren^ of which the defendant 1 751« 
Matt is tenant. This last is claimed as due by the local custom of ^^ 
the parish. The principal questions arise on the two first species v. 
of tithes demanded. Upon these there appears no great difference ^][3^ 

as to the fiurt. does not 

It is agreed, that there is no copse-wood or under-wood in this the right to 

piece of ground : that the oaks and ashes are ancient pollard-JreeSf ^J^ 

and so laid in the bill : that the beeches were of twenty years' growth be timber 

and upwards : that by far the greatest part was cut, corded, and ^^ the cu»- 

made into billets or faggots, and sold for fire-wood ; but one or two parish, 

of the defendant's witnesses swear, that some small part was made ^^^^* 

' *^ may be 

mto posts and rails, and slabs, and some used for wheelwright's tithed bj 

work custom. 

^"^*^- . , Dick. 224; 

The plaintiff has plainly proved, that in two former falls made Ambi. iso. 
in the time of his immediate predecessor Mr. Lodge, tithe was set sBurn's 
out and taken of tliis wood: and that one of these was in 1712, £L.452. 

* . 467 S Cm 

and the other in 1727 or 1728. The defendants have, not proved gerj' huTu 
any particular falls of this wood in which tithe has not been paid ; ^^^ 
but tliey have proved, that in the years of the two falls proved by p. los* 
* the plaintiff, Mr. Charles Tryon, then owner of the estate, lived in ^cc^*^' 
Northamptonshire^ and that for other woods of the like kind in this, d.d! 176. 
parish tithes have not been paid, and that Mr. Lodge once brought. * [ 828 } 
a bill in the Exchequer (5 Geo. 1*) for tithes of loppings of oak, 
ash, and beech pollards in BoxhiU Wood, and ^fter answer suffered, 
his bill to be dismissed, and paid costs. 

As to these two demands, the plaintiff's bill is primarily founded 
on a general point, namely, that for all wood of the kinds men- 
tioned in the bill cut and corded, or made into billets or faggots, 
and applied to the use of fire-wood or fuel, tithes are due to the 
rector ; and that the use and application shall make the wood liable 
to tithes. But, though this appears to be the general point sought 
to be established by the bill ; yet, I admit that as the plaintiff brings 
his bill as rector, entitled to all tithes de communi jure, if any other 
right appears for him in the cause, he will be entitled to have the 
benefit of it, and to have a decree for an account, so far as that 
right extends. But it is necessary to consider and determine this 
general question first, which is of great consequence to the owners 
of woods in this kingdom, especially in the counties where the 
iron-forges exist This has been argued upon the reason of the 
thing, and the autliorities and precedents. 

] . As to the reason of the thing. 

It has been said, that there is no more reason why titlie should 
not be paid of wood, than of any other production of the earth,, 
for it docs (fuodammodo afinmiim renovare. Tliis will prove too 
much : for it will prove that all wood, whether timber or copsc- 

3D 3 
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1751. woody shall pay tithe; for th^y all increase or renew in the same 

"^T~ manner. But, in truth, though wood does annuatim crescere^ yet 

V. it does not annuatim renovare ; for the latter term imports that the 

Tfyon. profit is taken every year, and the product renews again. But, 
notwithstanding that, at common law and by general right, copse- 
wood or under- wood is subject to tithe ; because, from the nature 
of it, the law takes notice that it is to be cut, and let grow again in 
some certain course ; and though that renewal is not annual, yet, 
in favour of the clergy, it is considered upon the same foot as an 
annual renewal, because it is an ordinary, stated renewal, like the 
case of saffron, which, though gathered but once in three years, 
answers tithes. But of timber-trees, from the nature and ordinary 
use of them, the rule is otherwise, and the law does not expect a 
stated course of falling either the bodies or the branches. 

[ 829 3 2. The second argument was, that these are tenancy-profits, and 
therefore should answer tithes : that a tenant for years and a tenant 
at will may take them. I answer, this makes no rule of tithes; 
it varies in different countries by different usages and contracts. 
This doctrine would make the whole law and rule of tithes un- 
certain. In many places, the loppings of certain spiral trees, which 
are undoubtedly timber-trees in themselves, are allowed to the 
tenants ; yet nobody ever thought they were subject to tithes. 

3. Thirdly it was argued, thai it is reasonable the use to which the 
wood is applied should determine whether it be liable to tithe or 
not : that as copse-wood and underwood, which are usually cut for 
firing in an ordinary course of falls, are liable to tithes, it is 
equally reasonable that any other wood, cut for the same use, shoukl 
be liable in like manner. But, if this should be admitted, I think it 
would be a dangerous innovation, and introduce such a confusion 
in the right of tithes, as would tura equally to the prejudice of the 
clergy as of the laity. Certainty is the mother of repose, and 
therefore in all cases of this kind, the law endeavours at certainty. 
The subsequent use of the thing, as it alters not its nature, cannot 
add to it a tithable quality which it had not before. If it could, 
why should it not hold vice versa ? and if hornbeam, or maple, 
or beech, where it is not timber by custom, should be occasionally 
applied to some uses of timber, as for small, slight repairs, why 
should not that exempt it from the payment of tithes ? But this 
was never heard of, and yet it is equally reasonable in the one case, 
as in the other. 

4. It was argued further, that there are certain cases wherein 
the subsequent use of a thing shall determine, whether that thing 
is liable to tithes or not; and no greater uncertainty or incon- 
venience can ensue in the one case than in the other. 



CASES. 8«9 

Ist That wood cut to be burnt in the house of the pa](;ishioner 1751. 
within the parish is exempt from tithe. waium, 

I answer — But this is not of common right, but by special custom v. 
only ; and so it was holdf n in the case of Norton v. Feimer. (a), Cro» Tryotu 
Car. 113., and it operates by way of customary exemption, in re- [ 830 ] 
9pect of some satisfaction to the parson, which it lies upon the pa- 
rishioner to shew; 

2d. That, by the general rule of the law of tithes, cattle bred for 
the plough or pail shall answer no tithes ; and there the use, after 
the breeding of the cattle, determines it. 

I answer — But tithe of colts, calves, and lambs, is not a predial, 
but a mixt tithe, which the owner is not bound to set out on any 
particular spot, or at any particular time ; and the parson receives 
a tithe of such as are bred for the plough or pail in another shape : 
he receives his tithe of them substantially, in the like manner as he 
does of other titheable things, by a tenth part of the profits, which 
the owner makes of them. 

There are two material differences between these two cases and 
the general point which they are alleged to support. First, Both 
these cases operate by way of exemption of things liable to tithes in 
their own nature ; one absolutely by custom : the other sub modo by the 
commonlaw; calves and lambs are exempt from answering tithes at 
their dropping or weaning, because they render a tithe afterwards. 
But I know no case where things not originally chargeable with » 
tithes in their own nature, shall become so liable by the subse- 
quoit use of them; for that would be to charge their nature. 
2dly. The case of cattle bred for the plough or pail is of a mixt 
tithe. Tithe of wood is a predial tithe, and must be set out by 
the owner or occupier upon the land at the time of falling ; and 
at that time it will in many cases be impossible to determine ta 
what uses it is to be applied. The owner may sell it to a dealer, 
luid it may not be determined to what uses it shall be applied, in a 
year afterwards, or a longer time. How then can it be set out? 
Besides, it will vary the law of tithes in different counties and 
places without any custom to vary it. In several counties (as, 
where the iron-forges are) and in others, where timber is plenty. 



(a) In that case a prohibition was granted to nor for fencing-ctuff for hedges, but per legem 

stay a suit for dthe of wood, upon a surmise that terra ought to be discharged of them. But the 

tbe wood was spent in the plaintiff's bouse for court resolved, that it is not dejure per legem 

firing, and it was shewn that the custom in the ten^ that any be discharged of them ; for it is 

parish was, that the owners of any house and land usual in proliibitions to allege customs, as for a 

in the parish, who pay tithes to tiie parson, ought hearth-penny^ or by reason of otiier lands whereof 

not to pay tithes of wood spent for fuel in their he pays tithes, that he is discharged of tfaa( tithe ; 

houses ; and issue being upon this custom, it was but not to allege, that per legem terra he is dis- 

found for the defendant ; and it was moved in charged ; and die plaintiff here having alleged a 

arrest of judgment, that although it be found custom, and being found against him, it was 

U^re was no such custom, yet the plaintiff ought adjudged for Uie defendant, that a consultatio» 

not to pay tithes^ for wood spent in his house, should be granted. Cro, Car, 113. 

3D 4 



8S1 CASES. 

1751. but remote from water-carriage (as in the wealds c/fKent and Simex), 
ifaiion ^^y ^^^ down trees for fuel, which by the rule of law are tindMr, 
▼• and in other places would be made use of for all the poipoaea of 
^^ timber ; and if this doctrine of the subsequent use and application 
was to prevail, it would constitute two different common laws of 
tithes, and introduce an unreasonable distinction, as well as con- 
fusion. 

I thought fit to say thus much upon the reason of the thing, 
which has been so much contended for : but the law of tithes is a 
positive law, and therefore it is not so material to debate what 
would be fit to be settled, if it was res integral as to consider what 
is settled. And I take the law to be settled, that of all timber trees 
of the age of twenty years or above, whether they are timber by 
common law or by custom, no tithes are to be paid, ^ther of 
the bodies, lops, or tops of such trees, for whatsoever use they are 
cut ;' with this exception, that is, in certain particular cases, XBkere 
a fraud is actually attempted ujxjn tfie parson ; or, Jrom necessity to 
aooid fraud. The general rule is declared in the statute de silvi 

8upfm p. 5. aedud^ 45 E. 3. c. 3. 

^^ At the complaint of the great men and commons, shewing 

• UuTgroa by their petition, that whereas they sell * their great wood of the 
age of twenty years, or of greater age, to merchants to their own 
profit, or to the aid of the king in his wars, parsons and vicars 
do implead and draw the said merchants into the spiritual court for 
the tithes of the said wood, in the name of this word called dha 
cccdua^ whereby they cannot sell their woods to the very value^ 
to the great damage of them and the realm ; it is ordained and 
established, that a prohibition in this case shall be granted, and 
upon the same an attachment, as it hath been used before this 
time." 

This statute is declaratory of the common law, as appears by 
the last words, and by the opinion of Belknap^ 50 E. 3. fo. 10. 
** that it was never known, that tithes had been paid of grei^ trees 
and of timber." This was but five years after the making of the 
statute. As to the statute of Sarum^ cited by Egerton, solidtor 

Supra* p. f. general arguendo in 2 Leon. 80. as mentioned in F.N.B. 51 -B 
and in the Register 49. Concordatum fiit ad Sarum, ^c. lord Ccike 
in 2 Inst. 645. says, there is no parliament at Sarum to ^idi 
that can be referred, except the parliament of 7 jR* 2. twelve yean 
afterwards ; and that tke rolls of this parliament have nothing t 
this purpose; and Mr. Selden, in his History of Tithes^ says thesam 

[ 832 ] thing. And this was but an entry of one Hurleston a clerk in tl 
chancery, and of no authority. 

What are the requisites made necessary by this statute of 45 E* 
to wood not being liable to tithe? 1st. The nature of ix^ g 
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bois9 always understood of timber-trees. 2dly. The age, twenty 1J751. 
years or upwards. But nothing is said of the use to which it is ^^^ 
applied. v. 

What hath been the construction of it ? and what the judgemepts ^^• 
nd decisions of the courts of law ever since the making of it, 
down to the case of Greervway and the earl of Kent ? They have 
uniformly been, that where the tree is a timber-tree, either by com- 
mon law, or by the custom of the country, it is free from tithes, 
both for the body, lops and tops. This is the doctrine laid down 
in Molyn^s case, PUmd. 470., and it is observable, that the trees Supn iss. 
there are called poUengers^ which is the same as pollards. But 
the court held horbeam not to be timber, unless by custom ; and 
therefore held it liable to tithes ; . but made no distinction between 
pollards and trees not pollards. The same law is laid down argu^ 
endo in Lyford^s case, 1 1 Rep. 48 b. In 2 Inst. 642, 643. these 
rules are laid down. 1st. That the statute uses the word grosj 
not hold or grand bois ; and the word gros hois signifies specially 
such wood as hath been, or is, either by the common law or cus- 
tom of the country, timber, and no other wood, though the trees 
are of the bigness of timber. 2dly, That if a timber-tree be arida^ 
sicca^ et non portans folia^ nee Jr actus in astate^ nee existens mcere^ 
miumj if cut down and converted to Jiiely no tithe shall be paid 
thereof, for the inheritance that was once in it. Sdly, That where 
the body is privileged from paying tithes, t^ie bark, branches, and 
roots, and the germins and branches out of those roots, of what 
age soever, being parcel of the inheritance, are exempted likewise. 
4thly, That the age of gros bois or timber-trees must be twenty 
years or more, as the statute directs. These rules have not been 
contradicted since, except in the case of germins growing from the 
stools of trees, that have been entirely cut down ; and this with 
reason; because great part of the copses or underwoods of the 
kingdom are germins from such stools of timber-wood, and it would 
deprive the clergy of tithe of many underwoods. 

It was asked, what is the di£Perence, whether the germins grow 
from the stools of trees entirely cut down, or from the tops of 
trees, that have been headed and lopped ? To this I answer, a C ^^^ 1 
very great one. For in the first case, there is no tree remaining 
whence they may derive the privilege ; in the other, there is. 

Consider the authorities. — Ram v. Patenson, Cro. Eliz. 477. S"P»J6S. 
In prohibition the question was, whether tithes should be paid of 
timber-trees that were long since mortuce^ aridce^ S^ pidrida^ fit 
only for firebote; and the court held, that no tithes should be 
pidd; because the trees in question being above the growth of 
twenty years were once discharged, and should therefore always 
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1751. be discharged; and also, that as the body is privil^ed, so are the 
UTaUtnt branches. Moor 908., Brook and Beyers ♦. In prohibition, th^ 
▼• libel in the spiritual court appeared to be for tithes of the boughs 
^''*^* of trees, surmising that the trees were arid^e, cavte^ 4* i^ eohimtUs 
SS4. ^^ putrid(B : but the court refused to grant a consultation, because the 
trees themselves, being timber above twenty years growth, were 
once privileged, and they held, that though a tree being once of 
twenty years growth, and never lopped, was after the tw^i^ 
years lopped every ten or every seven years, tithes were not pay- 
able for the lops ; but that if a timber-tree be lopped before it is of 
twenty years growth, and afterwards it be lopped every ten or 
seven years, tithes shall be paid of such lops; because it had never 
acquired the privilege. In the vicar of fVainsborougVs case, Zdtt. 
Rep. 148. the law is laid down in the same manner, and the same 
distinction taken. 

Consider next the cases that have been cited against these au- 
thorities. 1. Brawnl. 94.ilfan v. Somerton. Mr. J. Tanfield held, 
that beech by the common law is not timber ; but that tithe shall 
not be paid of beech above twenty years growth in countries where 
wood is scarce, it being there reputed timber. And he goes on, 
<< Silva caduoy for which tithe shall be paid, is under the growth 
of twenty years ; but tithe shall be paid for such wood as is not 
timber, which is above the growth of twenty years." This is 
clearly law, but proves nothing in this case ; because sUtxi caduoj 
though suffered to grow forty years, being tithable in its nature, 
shall pay when cut. 1 Lev. 189. Howes v. Cornwall. It was 
agreed per totam curiam^ that wood usually cut for fire-wood, al- 
though it be permitted to grow to twenty-five jrears or more, shall 
pay tithe : and jper JVyndhamy " Pollards of fifty years growth shall 
pay tithe when felled.'' This case was cited diiefly for the saying 
of Mr. J. Wyndham ; but it is so short a note, and so imperfectly 
[ 834* j reported, and this saying not supported by any authority, that it 
is not to be relied on. The case, is more fully reported in I Sid. 
300., and there it appears, that the wood in question was coppice- 
wood. It is as follows: — '* Upon a motion for a prohibition, it 
was affirmed by WyndJiam and Twisden justices, and not denied, 
that if there be a wood, which has been commonly used as cc^pice, 
and the owner let it grow till it be forty years growth, as is some- 
times done to carry it beyond the growth of twenty years, to the 
intent that no tithes may be paid, yet, when it is felled, it shall be 
liable to tithes ; and a man shall not avoid the payment of tithes 
by that means, so long as the thing cut is intended to be employed 
as wood for firing. Also, if timber-trees, that have been usually 
lopped, grow sparsim in a wood, and are lopped when the wood 
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is cat, these shall only privilege themselves, and the other wood 1751« 
shall pay tithes ; but then the libel ought to be special, as was di- ' uraiton 
rected in the principal case." The only inference from hence is, t. 
that coppice-wood, being tithable in its nature, shall pay tithe; ^^^' 
and the principal case seems to have been a case of frttud on the 
parson. But still a distinction was insisted on between pollards and 
other trees of the timber kind ; and that thb saying of Mr. J. 
Wyndham is law ; for that pollards are not timber. But this is not 
true in &ct of all pollards. 1st. Pollards of twenty years growth 
before they have been lopped, having gained the privilege of timber, 
are privileged within the rules already established. 2dly« The bo* 
dies of many pollards are good timber, and serve the uses of tim- 
ber. Sdly. There is no more reason why a pollard should lose that 
privil^e, than a dotard, which b quite dead, and fit for nothing 
bat fire-wood ; and yet is holden to retain the privily *which it 
once gained. 

I come now to consider the precedents in the exchequer, which 
have been left with me, and are not in print. These will be found 
not easy to be reconciled. 1. Briggs v. Martin^ Tr. 6 W, Sf M. Supra 5«. 
This was a bill for the recovery of tithes belonging to the rectory 
ofBroniler/ in Kent, of wood and broom made into bavins and sold. - 
The court decreed an account to be taken for the plaintifi* of the 
arrears due tor the tithe of broom made into bavins, as also of the 
lops and tops of old pollard timber-trees and dotards^ and wood 
growing in hedge-rows. Two things may be observed in this 
decree. First, It does not appear but these pollards might have , 
been lopped before they attained twenty years growth, and then 
they never gained tK6 privilege. Secondly, old dotard trees are in- [ 835 ] 
dnded, which is contrary to all the authorities. 2. Nortkleigk v. 
CoUard and others, M.6fV.8c M. determined the very next term, i Wood's 
The plaintiff, as farmer of the rectory impropriate of fValtkamstcno 
in Essex, brought his bill for tithes of com, grain, hay, and wood. 
He set forth that in 1693 and 1694, the defendants had cut and sold 
the loppings of a wood called, TTie Sale^ without paying any tithes 
fer. the same. The defendants confessed they had made cuttings of 
several pollards in the wood called. The Sale, which they had sold 
agreeably to former custom, having never heard of any such demand 
before the plaintiff's ; and that they believed, that the said wood, 
as part of WaUham Forest, was not liable to tithe. The court after 
debate, decreed an account for the plaintiff of the tithes of the 
wood in question (except for the lops of oak pollards, which were 
declared to be by law discharged of tithes), and the standills, called 
Black Coats and White Coats, being timber). This determination 
appears to be directly contrary to the former, if taken generally ; 

15 
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1751. but may be made consistent with it, by supposing that in this case 
"T^T the trees had attained the age of twenty years before they were 
V. lopped ; and in the other not. 3. The case diLayJUld v. Carjoper^ 
1 w^* ^^ "^"^ 1698, is not very applicable to the present subject, but, 
Deer. 330. as far as it goes, is an authority with the defendants. For there, 
the court was of opinion, after much debate, that the beech trees 
in question, being maiden trees, and timber usable as such, the 
bodies, lops and tops, were all privileged by law from the payment 
of tithes* The next is the case so much relied on for the plaintiff 
iWood*a ^iz, Greenway v. Earl of Kent^ HiL 1705. The plaintiff, as vicar 
of Walford in the county of Hereford^ brought a bill against the 
earl o( Kent for tithe- wood cut and sold from the chase or coppice- 
wood in that parish in the years 1701 and 1702. The bill states 
that the greatest part of the wood was under twenty years growth, 
and sold for fuel, and tliat, by the custom of that parish, the owner 
of the wood is obliged to cord it at his own expence before he 
pays the .tithes. The defendant admitted the plaintiff's right to 
tithe of coppice and under-wood, as it was separately corded, and 
sold, allowing for the charge of management; but denied, tliat he 
had any right to the tithe of oak or other cord-wood of timber- 
trees of thirty years growth, or bark of the same not being mixed ; 
that to prevent confusion, and to distinguish what was to pay tithe 
from what was tithe-free, he had laid the bark of oak of different 
[ 836 ] ages in separate heaps ; that he had corded the coppice and under- 
wood and sold it to the iron forges, distinct from the lops and of&I 
of such tunber-trees of thirty years growth, as he had fallen ; of 
which he had sold the best, and used the rest in building and 
repairs, agreeably to former practice. Lord C. B. Ward^ and the 
Barons Bttry^ Price, and Smith, after long debate, took time to con- 
sider of their judgment till the next term ; when it was decreed, 
that the plaintiff should be relieved for the tithes of all wood above 
twenty years growth, as well as under-wood, cut and corded, as 
laid in the bill, and for the bai*k stripped from the same : but not 
for any wood above twenty years growth, that was not corded ; 
nor for the bark thereof. The court was divided jui this cause ; 
Lord C. B. Ward was of opinion against the plaintiff, and that 
the bill should be dismissed as to this demand. The Barons Bmy, 
Price, and Smith were for the plaintiff and the decree was ac- 
cording to their opinion. I have informed myself of their reasons 
as delivered in court, particulai'ly those of Lord C. B. fVard and 
Mr. Baron Price. Lord C. B. Ward made a very learned argu- 
ment, in which he founded himself upon the settled rules and au- 
thorities, and I think his the better opinion. I have likewise had 
an opportunity of seeing the notes of Mr. Baron Price^s argument, 
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who seems to have guided the court in that judgment He says, 1751. 
first, that ancient statutes are not to be construed literally, but ac- 
cording to their intent ; that by gros bois is not meant all wood t. 
that is large and above twenty years growth, but timber and such "^n^^- 
wood only as is employed in building. I take the ground of his 
opinion to have been, that though a timber-tree be above twenty 
years growth, yet, if it is not of a size fit for timber uses, and is, 
in fact, applied to other purposes, it shall pay tithes. But this is 
neither agreeable to the statute, nor to the common law. Secondly, 
he argues, that the statute o£ So H.S, c. 17. has introduced a 
new rule concerning timber, and, consequently, concerning the 
tithe of wood, because it enacts, that upon every fall of woods, 
standills of oak, ash, or elm, shall be left, and such standills shall not be 
cut down till they are often inches square within three feet of the ground, 
and that otherwise they shall not be cut under a peTialty, But the true 
meaning of that statute was to encourage and secure the growth of 
large timber fit for the building of ships and such other uses, by 
inflicting a penalty on persons felling woods without leaving such 
standills ; but not to change the general nature of timber, or to 
derogate firom the statute of 45 E. 3.; much less to afiect the [ 837 ] 
right of tithes. And Mr. Baron Priced s opinion seems to me to 
be contrary to former resolutions and to the established construction 
of the statute de silvd ccedud. For by that law there is temptis con^ 
stitutum, and that time is twenty years growth. One may as well 
argue that a man is not of age at twenty-one years fi*om his degree 
of sense, or stature, or bodily jstrength^ as that a timber-tree shall 
not be deemed timber, and privileged from paying tithes at twenty 
years growth, though it is not cut for timber uses. No precedent 
has been cited fi*om that court which has followed this determination 
in all this tract of years; for that of Biby and Huxley, HiL 1724, 2 Wood's 
as far as it goes, is rather against it. The plaintiff's bill there was ^^•"* ^^^' 
for an account of titiie of wood cut for fuel. The defendant 
answered, that all the trees, which he had cut and sold for fire- 
wood, were timber of twenty years growth* and upwards ; that the 
trees, which he had pruned for the preservation of the wood, were 
likewise timber of the same age ; that being timber, all and every 
part of them were exempt from tithes. The court decreed an 
account for the plaintiff of tithes of wood, as demanded by the bill, 
except for oak, ash, and maiden beech-trees above twenty years* 
growth, and beech-wood growing from the stools of maiden-trees. 
It was said that Mr. Baron Price in the case of Biby and Huxley 
disclaimed the general principle now insisted on, and upon that 
occasion, the Earl of Kenfs case being cited, said, it went upon 
some ground of fraud, and that the separation of the wood was a 
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1751. new practice, though this does not appear in the case. This case 
ffTaitajf, therefore appears to me to be anomalous, contrary to former reso- 

▼. lutions, and not followed by subsequent ones. 
^^* But still if these trees were topped and made pollards before 

they attained the age of twenty years, and have continued to be 
lopped in the course of &lls ever since, they will be liable to tithes. 
But this is a question of fact ; and be&re I come to that, I will 
explain what I meant by saying that tithe of timber-wood may 
be demandablejrom necessity^ to avoid Jraud upon the parson. It is 
this : if a man has a wood, which is properly copse-wood, with a 
few timber-trees in it of above twenty years growth ; and when 
he cuts his copse-wood, he makes a few loppings of these trees, 
and binds them up promiscuously together, so as it is almost impos- 
sible to distinguish and separate the one from the other, the parson 
may demand tithes of the whole. But then he must shew the 
L 838 ] special matter, that the timber-wood was so intermixt, that he 
could not do otherwise* Cro. Eliz. 347. Buckhurst v. Newnton (a). 
And this is right, because it is the owner's fault. 

On the proofs in this cause it does not seem probable, that -the 
trees were lopped before the age of twenty years. Evidence has 
indeed been produced for the plaintiff of two &lls, one in 1712, 
the other in 1728; and it is agreed, that tithes were then paid 
I allow that this is material evidence ; but it is not sufficient for 
xne to conclude the defendants. Will the plaintiff think it worth 
bis while to try that question ? It will be difficult to frame a proper 
issue; but, possibly, persons of skill in timber may be able, upon 
inspection and from the marks on the trees, to determine, whether 
they were lopped before twenty years growth, or not. 

The second demand is for tithe of beech-wood. It is not dis- 
puted but that it was above twenty years growth. It depends 
then upon the question of fact, whether beech be timber by the 
custom of the country. The plaintiff has submitted to have this 
tried. It must be considered on what issue. It was insisted by 
the defendant's counsel, that it should be, whether by the custom 
of this particular parish beech is accounted timber. And in the 
case cited by Mr. Perrot, Abbot^ and Hicks (i), TV. 6 ff. 3. f/i 

(a) Probibitioii for suing for tithos of fiiggoCi contuUatume habend&i that the oak and aim are 

of oak and ehn, eauUlA making his libel for ftig- so intermixed that he cannot do otherwise^ and 

gots, which were of beech and thorn, the defend- pray a consulution as to that which was tiKiro 

ant prayed a consultation^ Ua gtukl he should not and beech. And so it was done in Mofyn and 

meddle with the faggots of oak and elm, for Dawe*a case, where such a special consultation 

otherwise, the party, that maketh the faggots, may was granted upon such special plea ; but, as it is, 

per cauUUan put in a stick Of great wood into he can have no consultation for any pari. Cm* 

the faggots, and so prejudice the parson of all the EUz, 347. 

tithes of the residue. But the court said, if it be (6) In that case the bill stated, tbaft about 

so, the parly B\ost shew the special matter pro twelve years since the plaintiff was preicnted^ {«. 
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Kac. it was so directed, whether beech within the parish of WhiU 1751. 
comb Magna is accounted timber, or not I own, I at first doubted waUw^ 
of this, and as the books speak generally of the custom of a county ^ ▼. 
or the custom of the cQuntty^ I thought it extraordinary to confine ^/'T,* 
it to so narrow a district. But there is warrant for this in law. Deer, si 9. 
F.N.B. 4to edit. 136. on the writ of waste^ says: — " It is not 
waste to fell seasonable wood, which is used to be felled every 
twenty years or within that time." In the notes upon that place, 
which are generally understood to be my lord C. J. Hal^s^ it is 
said, ^^ oaks cannot be said to be seasonable wood, which are 
passed the age of twenty years ; but by custom in any place where 
there is plenty of timber, oaks under twenty years' growth may 
be seasonable wood ; and such custom may be alleged in the roood 
itselfj without saying in tali villa or hundredo talis habetur consue* 
tudo: and he cites Host. Entries^ 69. ; but the folio is mistaken ; for 
it is in tide *^ Waste^^ 692 a. and the pleading is thus : — In Waste for 
cutting oaks, the defendant pleads Actionem non, 8fc. Quia dicit 
quod quercus itUe fuerunt de crescentid infra (Ztatem viginti annorum 
tempore succisionis eorundem^ et omnes quercus infra pradict. 20 acras 
bosci a tempore quo non extat memoria crescentes seasonabiliter infra 
atatem viginti annorum de crescentid earundem succidi consueveruntj 
per quod idem def. easdem quercus infra tetatem viginti annorum de 
crescentid earundem succidit et vendidit^ prout ei bene licuit et hoc 
parat. est verijicare^ 8fc» Replication, that the oaks were of twenty- [ 840 ] 
one years growth, and traverses that they were under the age of 
twen^ years. 

into the rectory and pariah church of WTiitcombe But the plaintiff*! counsel insisted there wer» 
Mofma in the county of Gloucester^ and entitled great quantities of maple, ash, and sallow grow- 
to idl tithes ; that the defendant, being possessed ing in the said wood, which were tithable to the 
of a wood containing above half of the parish, and plaintiff; and therefore an account was directed 
consisting chiefly of beech, haile, maple, asli, and as to the tithe of the said maple, ash, and sallow, 
■allow, began about twelve years since, to fell the and other tithable wood growing in the said 
aune, and hath continued yearly so to do, the wood not discharged of tithn by the verdict, 
wood of which he had converted, in great quan- On the 90th October 1696, and before the said 
titles, into charcoal, and sold the rest for fuel and order was entered, the cause was ordered to be 
firing, the tithe whereof was yearly worth one reheard upon the petition of the plaintiff, but not 
hundred pounds. to impeach the verdict ; and on the 19th Novem" 

The defendant insisted, that the wood consisted for 1696, upon opening the pleadings, and read- 
chiefly of oak, ash, and beech trees, and was ine the depositions of several witnesses on both 
upwards of two hundred years old ; that the trees si^s, and after long debate of the matter, it is 
grew from the root, and not from any stock or ordered that the bill should be, and was thereby 
shrub, and were generally converted into and dismissed as to beech-wood, unless the plaintiff 
used as timber, and therefore that he ought not to could shew better cause. 
pay the tithe thereof. The cause came on the 27th November 1696, 

A trial at law was directed upon this issue, to be further heard ; when, upon hearing oounsal, 

" Whether beech, within the parish of Whiicombe and reading several depositions, and oo long de- 

Jiagna, is accounted timber, or not?" bate, it was finally ordered and adjudged by the 

The issue was accordingly tried by a special court, that the said bill should bc^ and it was 

jury, and a verdict passed for the defendant. thereby dismissed as to all and every matters and 

In the month of jifml 1695, an order was things therein contained, but without ooits. 

then pronounced, that the bill, as to the phuntiff's 3 IKood S19. 
demand of beech- wood^ should be dismissed. 
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1751 • I therefore think, that the issue should be» irfiether by custom 

jraium "^ ^"^"^ ^'"^® whereof tlie in^noiy irfman is not to the oontnuyt 

V. beech trees growing within the parish of Micklchizm^ are and have 

'^n^* used to be deemed timber. This may be found according to the 

truth of the case, and will prevent any difficulty upon the predss 

limits of the place. 

The third demand is for the tithes of rabbits. If any tithes of 
them are due at all, they can be demandable only by custom. Such 
a custom may properly be within a particular parish. Consickr 
the evidence on both sides, and it will be found by no means cer« 
tain and conclusive. On the part of the plaintiff no evidence hat 
been shewn, that these tithes were ever paid in kind, and no modm 
is pretended. Four couple of rabbits, and 205. are proved to 
be delivered and paid. This is called a composition, and it is 
said, that other warrens in the parish pay compositions of a 
like kind. If this be so, tithes in kind must have been due. The 
evidence of the payment is of weight : part of it is made in kind^ 
and part in money : this may be good by agreement or compo^- 
tion. There is likewise an entry in the former rector's, Mr. 
Lodgers, hooks Jar tithes of rabbits. On the part of the defendant^ 
I do not lay much stress on the evidence about the Hame^warrenf 
for it has been diswarrened twenty years. The evidence of the 
BartlettSj that the 205. per annum were paid- for the calves and 
lambs dropped on the warren is a sufficient ground for me to direct 
an issue upon. 

I gave time to the plaintiff till the next term to elect, whether be 
would try any of these issues. 

24 Jan. The plaintiff's counsel waved trying any issue as to th^ 
tithes of beech-wood and rabbits, therefore the bill was dismissed as 
to those without costs ; and an issue directed, whether the oak and 
ash pollard trees in question were first topped before they were of 
the growth of twenty years or not, and a view ordered, and fardicr 
directions reserved. But afterwards the plaintiff waved this issue 
also, and the whole bill was dismissed without costs, {a) 



Lincoln's Inn Hall, March 11, A.D. 1752. 
Forbes v. Phelps. [Mr. Coxe's MSS. D. D. 189.] 

The bill in this case was for an account of tithes of the agistmetft 
of cattle ; and the defendants set up a modus of \2d. in the poui^ig'.' 
be paid yearly, according to the value of their lands for all fS^IUlllf^ 



(a) See Abo LevjU v. Sneil, cited 4 M. & S. 841. Chichester ▼. Sheldon, MS. m/ro, ^roiC 
133. JFofd ▼. JRacster, 4 M. & S. ISO. infra, Walbank v. Hayward, S Wood 51 S. 
▼ol. U. Mfikn ▼. Xnight, 2 Wood 478. in/ra 
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dqiastured within the parish, whether profitable or unprofitable, to 1752. 
which it was objected diat tithes tost agistment of cattle are due de 
commMmijurej according to the ralue of the land, after the rate of 2s. 
per pound, and that therefore this modus being but for part of the ^^i^ 
tithe in specie cannot be good. 

But Lord Hm'dwicke C. held the modus good, for here may be A modus of 
a collateral benefit to the parson which he would not be entitled to pouiid^sc.^ 
from tithes in kind, for he said that the tithe of agistment of un- cording to 
profitable cattle is not by law 2s, in the pound yearly, according to of the lands, 
the value of the lands, for if the agistment is only for one, two, or ^<^ ^^ 
three months, the tithe is to be paid only in proportion, besides in tithe of all 
the present case this modus is to be paid for all catde, whether pro- ^^^ ^^^' 
fitable or unprofitable, but cattle used for the plough or the pail able or un- 
are by law discharged of agistment tithes ; and here the modus ex- F^^^ 
tending to all cattle, whether profitable or unprofitable, may give 
a collateral benefit to the parson which he would not be otherwise 
entitled to, he not being oititled to agistment tithes of cattle used 
for the plough or pail ; I cannot therefore consider this modus as liable 
to the objection that it is a modus for part of the tithe in specie ; 
and he said that the reason of allowing 25. per pound according to 
the value of the land for agistment tithes is because the profits of the 
hods, by which they are paid, are eat by the beasts, and so cannot 
be had in kind, and upon the whole declared the modus good, and 
ought to be established, and that it extends to all manner of cattle, 
as weU profitable as barren cattie, and decreed the same accord- 
ingly, and he cited as in point Hcibeck v* Whadcock. Hardr. 184>. 

It i^peared also in this case that the dean and chapter of C?irist 
Ckurckj Oxford^ were tiie patrons of this church, which was 
Thonibim/ in Gloucestershire, and that the dean and chapter had 
in their custody an ancient book of the manner of tithing in this 
parish ; and it was therefore fiirther ordered, that an authentic copy 
of this book, witnessed by the register of the dean and chapter, 
and another credible witness, should be'ddivered to the parishioners 
for their use. 



M. 26 Geo. II. A. D. 1752. Scac. [ Sii ] 

Morden v. Knig/it. [2 Wood, 478.] 

TflE rector of the parishes of Cantley and Southwood in the ^*9g^ 

wauty o£ Norfolk, claimed the tithes of top wood cut from uuetg^e 

p^DUrd tukm not being timber, and made into fiiggot wood and ^^'l^^^ 

y^wm. cut flxmi 

• Itte drfaadant said, that he was possessed of a form and lands in •^oTe so 

die said parishes, and had cut and lopped several oak and timber- mwth b». 

tress, pMt whereof he burnt in his family and sold die rest; that ^^^ 
Vol. h 3 E 
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17:>2. lie did not set out the tidies diereofin kind, or make any satis- 

i^f^^ig^ faction for the same, because the trees from which the said wood 

V. was cut were large trees, and used as timber in the said county, and 

^^^' were all of them at least above the growth of twenty-five years. 

were made The couft was of opinion, " that the said billets and faggots 

urL not ' were exempt from the payment of tithes, for that the same were 

tlthabla. cut from trees of above the growth of twenty years before they were 

made pollards," and therefore dismissed the bill without costs, (a) 



H, 26 Geo. II. A.D. 1753. Scac. 

Walton V. Tyers. [2 Wood's Deer. 4-8S.] 

TiiheA of The plaintiff, as rector of Mickleham in the county of Sunyy 

bc^»tout^ and as vicar oS Dorking in the said county, claimed the tithes of 

before the hops on a liop-ground of ten acres and a half in Mickleham^ and 

pickedlnd ^^ another hop-ground of eighteen acres in Dorking ,- and prayed, 

gaUieretl that the defendant mieht be compelled to account for the tithe 

4* ■■■. «t. ^^ 

bin^. ^ ^^ ^^ ^^^ ^^P^ which he had grown, gathered, and picked within 
s.c. ^ the said parishes since the 25th of March 1751, and to pay the 
MSS. plaintiiTwhat should appear to be due and owing to him upon siidi 

1). 356. account. 

The defendant admitted the plaintiff's title to the rectory and 
the vicarage, and said, that for five years past he had occupied 
two hundred and fifty acres of land in Mickleham^ and for sixteen 
years past had been owner and occupier of eighty acres of land in 
Dorkiiig and the tithablc places thereof; that he planted Home Fidd^ 
Chapel iMJids, Long Winters^ and other acres of land in Mickleham 
with hops in 1747, the same being always before then arable 
[ 842 ] land ; that in 1745 he had hops growing, for the first year, on the 
six acres and a half and seven perches in an open field, part of a 
farm called Deribys in the parish of Dorkings the same being always 
before arable land aiter the plaintiff became vicar thereof; that in 
that year he had offered to pay the plaintiff any reasonable compo- 
sition for the tithes thereof, but that he insisted on taking the titbei 
in kind ; that he thereupon desired to know how he should set 
them out ; that the plaintif said, that for that year only he should 
pick all the said hops, and that he would have all the hops mea- 
sured, and would take every tenth basket, and that the defendant 
might think himself well off that he did not make him dry the 
tenth part of the said hops ; that the defendant, well knowing thaft 
that manner of tithing would spoil the colour and bruise and 
damage the other nine parts of the said hops, and greatly lessen 
the value thereof for sale, took counsel's advice with respect to the 



-i^^- 
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due manner of setting out the tithe of the said hops; that his 1753. 
counsel gave his opinion, ^^ that the tithe was by law to be set out 
by dividing, separating, and setting out every tenth hill in the hop- 
ground, and by severing the binds of the hop plants in every such ■^^**^*' 
tenth hill from the soil;" but that the then impropriatrix of 
the rectory of Dorking declaring that the tithe of hops growing in 
the open grounds in that parish were great tithes, and insistin/^, 
that as such she or her lessees were entitled thereto, he, the de- 
fendant, did not set out his tithe of the said hops, apprehending 
that he could only be answerable for the same to such one of them 
as should be entitled thereto; but that she afterwards not insisting 
on the same, he offered to make the plaintiff a satisfaction for the 
same, and suffered him for several years to take his tithe hops in 
the said parishes for quiet sake by measuring the tenth part of <ill 
the hops growing on his said lands after they were picked, and by 
taking every tenth basket thereof to his own use. He admitted, 
that in tlie year 1751 he had hops growing on his aforesaid hop- 
grounds in both the said parishes ; and insisted, that he did not 
gather, pick, carry away, sell, dispose of, or convert the same to 
bia own use, without truly setting out the tithe thereof; that, 
on the contrary, he divided, separated, set out, and left the full 
tenth part of all the said hops, by setting out every tenth hill on 
which the hops grew, and by severing the binds or stems upon 
every such tenth hill from the ground or soil, and by leaving the 
said hops upon the binds or stems upon every such tenth hill upon 
the hop-poles standing thereon, so that the hops growing u}x>n his 
hop-poles might not be damaged, but might be gathered and car- r 3.1.3 ] 
ried away by the plaintiff for his own use within a convenient time ; 
that he gave the plaintiff notice that he had divided, separated, set 
out, and left the said respective tenth parts from the nine parts 
thereof to his own use for the tithes of the said hops and binds ; 
and that he took and carried away the other nine parts of the said 
h<^ growing on his said hop-grounds in the year 1751 ; and 
be insisted, that that manner of setting out the said tithes was the 
only method by which the tithe of hops ought to be set out by 
law. He admitted that the plaintiff had not carried the some away 
so set out, but had let the same lie and rot on his said land ; and 
that he had brought his action of damages against him ; and he 
insisted, that the tithe of hops ought not by law to be set out after 
they are picked from the bind or stem, but in the manner aforesaid. 
He denied that there was any custom in either of the said parishes 
for setting out the tithe of hops, but that, for the short space of 
time that bops had been planted in the parish of Dorkings a satis- 
&ction had been usually made to the vicar after the rate of IO5. 
an aero, and in many parishes 125. an acre ; and that the plaintiff's 

3 E 2 
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l.Tj^^j pr«4ecf«aar kafd» at.hw own co^ caus^ to hi picked finoio dw 

^,^^. - binds or steins the tenth of the hqfm growing io the said paiifh if 

\ iUtfUelum, .ftr?<ariftfi<d tlie..acGi4mni of the bop-grounda £Qr;ahe 

^^^^'^ {Mclcing of ibem. Hedeaiedtbathekpew that the tithe of- liop# 

had in imy imtiuiaef when s^l ioilh in kin^ been set fiartbia.eitb^ 

of:.tbraaidp«ri4iea lAer ibo bqps wepe gathered apd pickod Joofn 

ijMbi|idi0i(8temas and be sfi fi^irtbtb^iquanUtieaandvala^ 

hops he bed gtoved iii:tbe^said yefuv . 

/: :TbetJaiiitifff<pUed;lbedefaidaBtrqoin^ and witnesses iwe 

examiiied. on both sides; and upon. bearing oounsd; and reading 

the depositions of several witnesses ; and a receipt signed by tbf 

plaintiff the 21st of Odobet 1745; and upon full debate of,ihe 

matter ; the court declared^ thai the method of setting out the tii/JI^ 

(rf'bops insisted on by tbedefindant in bis answer, is nogood a^tfing 

out of his tithe of hops ; but that hops ou^t to be picked, ami 

) c*^ : gsibcred from the binds before they are titbable; and thecafoff 
oipdered the deCsndant to account fiair the value of his hops growiqg 
o^ his said lands in the parishes of Mkkleham and JDorkimg fi^ 
LadyDay 175U when gathered and picked from the binds; apd 
to'satisfy the plaintiff for the tithes thereof accordingly^ With hjf 
costs of dus soii to this time to be taxed; and that an iqiunctioa 

C 844 ] l»e awarded to stay the defimdant's said proceedings al law : d>e 
consideration of future costSy and all further directions! to beff^ 
'served until after the report. 

5 Br. From this decree, Mr. Tyers appealed to the House of I^Mds, 

P.C. 99. getting forth that the manner of setting out the tithes^ by the ad- 
measurement of the hops in baskets, would be very prejudicial and 
inconvenient to both parties, as the hops by that means would be 
' necessarily bruised, the fiower and condition thereof hurt, and the 
' hops thereby very much damaged ; that it hath been usual of late 
years, for hop planters to direct their gatherers to pick or assort their 
hops into different pokes, according to their d^erent degrees of 
fineness and colour, to wit^ the fine and the brown; and such 
assortment is the most material and expensive part of the manv- 
fiicturing of hapSf thrice as much time and expence being required 
in picking and assorting hops into two different parcels, as is neoes- 
%ary in picking them into one poke, when first gathered ; snd 
that it is unreasonable, that persons claiming tithes should have the 
benefit of this part of the numufrcture of hops, which costs about 
&L an acre, without making any allowance^ or contributing aay 
share to tlie expenoe, and praying relief for these (amongst other 
reasons :) 

> First, Tbere is no positive law to regulate the manner of tithiiig 
hops, neither is it fixed by immemorial usage or custom ; the de- 
terminations of' courts relating thereto have been various ; and 
therefore that manner of titluiig seems most just and equitable, 
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which is both the least jMrgtidicial to the owner, aiid most bene- 1758^ 
ficttl to the parson or impropriator. wvaim 

Secondly, the manner insisted on by the respondent, bypidLing t. 
and dien setting out the tithes by admeastirement in basketi, is so ^^'' 
Tety detrimental to the planter, that it most inevitably be the ruin 
of die plantation of hops, the cultiyatien whereof is of extensile 
btodBt to this kingdom. The method insisted on^fcy the appelant 
is undeniably fair and equitable, not liable to My finaud wbatso- 
^fer ; whereas the method insisted o»b|y llhe i^espondcMls avowedly 
oppressive and injurious, in no wise producdve of any benefit, or 
preventive of any fraud. : • ». 

Mr. WalUm tlie respondent lioped the decree would be affirmed 
(amongst other reas<Mis) ibr these feUdiring: 

First, The setting out the tithe of hops by measure, after they 
ans pieked from the bind or stem, is the surest and most equal 
nliethod, and liable to the least inconveniences ; whereas the method [ 845 ] 
of tithing contended for by the appdlant, by every tenth hill, 
would be liable to great fraud, inasmudi as the pbmter of hops 
would have a right to set out for tithe every tenth hill, to be com- 
puted from the place be began at ; and he might any year determine 
before he manured his hop-ground, where he would begin to set 
out the tithe, and thereby would certainly know every tenth. hiU ^^-^ \ 
through the whole plantation, and might nq;lect to manure or im- 
prove them so much as the other hills, which would be unjust and 
unreasonable. ^ ^ 

Secondly, The method of tithing contended for by the appellant, 
would give occasion to many disputes and controversies; as the 
hops growing in one hill are apt naturally to intermix with the 
hops growing on the hills adjoining, so that it is scarcely possible to 
sever the one from the other entire ; and the owner of tidie, or his 
agent or servants, exercising the right of entering into the hop- 
grounds, and pulling up the planter's poles, must frequently fiimish 
matter for suits and vexations ; which would be inconvenient both 
to the owner of the tithes, and to th^ parishioners. 

Thirdly, The appeUant hath not made the least proo^ that the 
tithe of hops was ever set out before they were picked frcmi the 
bind or stem, or that they were tithed by the tenth hill (which is 
the method of tithing the appellant contends for) ; but on the con- 
trary, in many instances, where the method of setting out tithe-hops 
has been disputed or brought in question, it has been uniformly 
determined and adjudged, after solemn argument, that the tithe of 
hops by law, ought to be set out by measure, afler they are 
picked from the bind or stem ; and the decree was affirmed by the 
lords, (a). 

. (a) Btit$ V. Chandler^ Bunb. 20. tupra 625. RUden ▼. OoucA, iupra 582, Knight 
V. ffaUeif, 1531. 
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as to the 
prayer of 
discovery 
and ac- 
count; 



f 1^ 



and for plea 
nysythatbe 
acreM Am 
bis tithes 
with the 
agent of die 
former and 
present 
inipr(^ri»- 
tor at 8/. 
a-year, and 
that the 
plaintiffbad 
not given 
notice to 
determine 
the said 
agreement; 



and, setting 
forth an 
account, 
tenders 4/. 
for the last 
half-year ; 
which the 
plaintiflT 
refuses to 
accept. 



IV. 26 & 27 Geo. II. A. D. 1753. Scac. 

HUton V. Heath. [2 Wood's Deer. 476.] 

The impropriator of lA^neham claimed all tithes in the villages 
oi Lyneham^ Bradstock^ and Clack; and prayed an account for the 
same. 

The defendant put in his plea and answer^ and by protestation, 
not acknowledging or confessing, &c. as to so much of the bill as 
prayed a discovery of the several tithable matters and tilings, or 
any of them, which had grown or arisen on the lands and pre- 
mises within the parish or impropriate rectory of Lyiieham^ or the 
tithable places tliereof, at any time before and unto Michaelmas 
1 747, or the quantities, qualities, or values thereof, or any account 
or satisfaction for the same, or any part thereof, pleaded thereto ; 
and for plea said, that one J. Hulberi being employed and duly 
empowered by one Mary Walker^ then reputed owner and impro- 
priatrix of the said rectory of Lynchawi and the tithes thereto be- 
longing, as her agent or servant, to collect and receive for her use 
the tithes and dues arising from die said rectory, and to let the 
same, and receive the rents and compositions due for the same, he 
the defendant, about the 1 7th of June 1736, entered into an agree- 
ment with the said Hulberi in writing to pay annually 7L 1 05. for 
his tithes of com and grass, together with die small and privy 
tithes ; that he, the detendant, renewed the said agreement with 
Hulbert, who acted as the plainuff's agent when he came into pos- 
session thereof; and that he had duly paid for all his said tithes 
according to that composition, and had continued to go on so 
yearly, at the rate of 8/. a-year for the same ; and therefore he 
pleaded the said agreement ; and he set fordi the lands he occupiedf 
and the tithable matters that arose thereon ; and insisted, that be 
ought not to pay them in kind, the said plaintiff not having given 
him due notice that he would no longer abide by the said agre^ 
ment ; and he tendered the 4/. the half-yearly payment then due^ 
which the said Hulberi refused to accept, declaring that he would 
not abide by the said composition. 

The plea was argued, and ordered to stand for an answer, but 
without liberty to the plaintiff to take exceptions to the same. 

The plaintiff replied to the plea and answer ; the defendant r»* 
joined ; and witnesses were examined on both sides. 

The court, upon hearing counsel, and reading the several proofc 
in the cause, and the several agreements and receipts from J. Hd' 
bertj particularly mentioned and insisted on in the plea and answer, 
ordered the bill, as against the defendant Heathy to be dismissed 
with costs. 
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Tr. 26 & 27 Geo. II. A. D. 1753. In Cane. 

Jones V. Waller. [M&] 
JDlLL for tithes. — Lord Chancellour admitted a book of a coUeo a book of 



tor of the tithes in 1679 to be read as evidence of payment of J^^Sor 
tithes, without proving his hand- writing, from its being found in ofaiiciaii 
the hands of the successor of the collector. fn^^""*^ 

, buidi of his tucccaor, is admiiBble, though the hand-wridiig of the collector cannot be ptored. 



Tr. 27 & 28 Geo. II. A.D. 1754. In Cane. 

Chapman v. Smith. [2 Ves. 506.] 

The bill was brought by the rector of the parish o{ Altringham UoiutU 
in Kent for payment of tithes in kind for lands therein. ^' ^,, 

The defence set up m the answer was a modus m this parish time Und, except 
out of mind, that all occupiers in the marsh-lands in this parish ^J^J^c^otT^ 
have always paid, or ought to pay, yearly to the rector 9cU an or planted 
acre, and no more, for every acre of marsh-land within the said qq^ ^^^ 
parish and the tithable places thereof in their respective posses- minedwitb- 
sions, except when sown with com, grain, flax, or planted with iSlt. Cou*m 
hops, as a moduSf and in lieu of all tithes of hay and pasture, and ^^' 
all small tithes, except flax, hemp, and hops, and so after that rate as. kc! 
for a greater or less quantity than an acre of marsh-land. 

For the plaintiff it was rested on the rector's title. 

For the defendant it was argutsd, that tliis was a good modus^ and 
well laid; and a case was cited in the Exchequer in 1726, where a 
bill was brought by Richard Bate^ as rector of the parish of fVare^ Supra 64& 
hom^ the very next to this parish, for tithes in kind; and a cross- 
bill by Sir Charles Sedley and others, inhabitants of that parish, 
to establish a modus of Is. for every acre of marsh-land, laying it 
exactly as the present modus: two issues were directed ; and upon 
the equity reserved after the trial the modus was established. This 
is a precedent both in law and equity, shewing this as a modus well 
kud, and that in a court where this kind of bills s particularly 

Vol. III. B 
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175i. attended to^ and answers the objection of bdng too nmk, this bang 

cjumman ^"'^ ^ ^^* ^^ *^®* ^^ *Eoans against Price and Richards^ f 26th 
T. October 17479 your lordship held, that the rankness of a modm is 
• g_ '^^^ ^ ^ judged by comparison of the sum with the roit reserved 

80S. on the land, but with the value of the land ; and that where it was 

tC ^48 ] necessary in point of proo^ the court would direct that matter to be 
tried, but otherwise the court itself would judge of it. These lands 
lie in Romney marsh, to preserve which the owners are at a very great 
expence ; and therefore it is probable, that they made this compo^ 
tion, and then the variation of the land is not a reason to say, this is 
a rank modus; for the value of lands depends on particular husbandry, 
and is uncertain. It is impossible to say what the value of lands 
was at the time of this composition, and reasonable to think a pro- 
per valuation was then made, and a proper reservation. The alter- 
^ ation in different times from the cheapness of money and value of 

fliipts6M>. land, would destroy all moduses of this kind. In 2 P. Wnu. 572. this 
precedent of 1 726 seems to be cited by Fortescue justice, and weight 
laid upon it As to its not being laid consistent, and imposMble tt> 
be time immemorial, because it excepts hops, things newly intro- 
duced (a), not existing at the time this composition was supposed to be 
made, no such objection was taken in that case in the Exchequer, 
and it is not probable it would have escaped that court, if such bad 
lain. Though the courts seem to have admitted that hops were intro- 
duced in queen Elizabeths time into this country ; they were pro- 
bably known and existed before, though in small quantities. Tlie ex- 
ception was introduced for the benefit of the rector, who is supposed 
by the modus to receive the full value, as tithes in kind were then 
worth. It is not material that all the witnesses do not call it s 
moduSf for it may be laid as a sum annually paid, without calling it 
a modus s and it is hard to require exact precision in traditional 
evidence. Where the modus itself is reasonable, rational evidence 
is a ground for it. There is no evidence of payment of tithes in 
kind. This rector and his predecessors have agreed to this modus.^ 
For the plaintiff. — -The plaintiff need only shew, that he is rector, 
which by law entitles him primd fade to all manner of tithes, un- 
less some legal bar is set up, which here is a modus; but it is neither 
proved in fact, nor good in law, and is contradicted by records. 
The difference to the plaintiff is, whether he shall receive the whole 
or half of his tithes? If things of this kind are not broken in upon, 
the clergy's revenue may be destroyed by compositions. It de* 
pends on this, whether it is such a modus as could have commence- 
ment beyond time of memory, or a modem composition within 

time of memory ? According to lord Cokeys definition, a modus 

■ III. ,111 1 w I 1 1 ■ I — 

(a) The question would seem to be, whtn thej wert tot cnltifstecL Hips ii t 
wild state appear to be indigenous. 
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■nd oonpodUon are the same, only that by length of time one 1754. 
it run into somethmg certain, an absidate bar, not to be broken by 



cither parson or occupier. A composition is such an agreement ▼* 
as since the disabling statutes must be made by the parson alone, ^''"^ 
«Dd it may be, and is in general, a running composition from 
year to year, exactly like leases from year to year; so that on 
eidier side^ if the composition is not intended to be omtinued^ 
jom must give notice at the beginning of a year; and so of a lease* 
A modus and composition differ materially in this, that one is a 
certain pajrment beyond the time of memory, the other equally 
certam, but within memory; the one may be broken by the parw 
ties^ the other not: a modus may indeed cease and rerive acoord- 
ii^ to the different species of culture in which the land is em* 
ployed; and therefore where it is set up, that when sown with 
com it shall be tithe in kind, when turned into hay it shall be 
iitisfied by way otmodus^ courts of law, and thb court, have held 
it may cease and revive ; and so fiur thb modus is proper. But the 
olgecdcms to it are, first, it is rank, and appears so large, that it 
is impossible it could be time out of mind. The court will always 
destroy such a modus on the &ce of it, where it runs so high, and 
goes so near the value of tithes in kind. Every modus certainly 
presames an original agreement before the disabling statutes by par* 
son, patron, and ordinary, and sipce, by parson alone. Th&t com^ 
OtaDcement then must be presumed consistent with right reason, 
and the court will not presume that the parishioners (in whose fa* 
voor all these original contracts between them and the parson are) 
nade such composition, as was of more value than the tithes. 
The pajrment must be always in money ; this being pasture-tithe, 
vMiich is always pecuniary, cannot be specifick; and the only 
tithe in the kingdom which is not specifick ; it is not to be con- 
ceived that 9d. would pay, if the real tithe did not amount to half 
that. The value of an acre, to support this as a reasonable compo« 
aition at the time, must have been Is. 6d. So high a ivmm&is creates 
a strong presumption, that it was made not beyond time of me- 
ttKMry ; the law fixes that'to a certain period of king Richard the 
fitst^ since whose death it is above five hundred and sixty-six years. 
This then must be presumed an agreement before that time to pay 
ftef. an acre. . In fiict, in the time of king Henry the eighth, these 
lands were valued at 2s. an acre, as appears firom several records, 
particularly from a survey then taken, and now produced out of, 
dM angmentation-office. How long this notion of the rankness 
of a modus has prevailed may not be known ; but in Lm/Jiddt rec- C 850 ] 
tat c/l CAiddingJteld in Surr^f^ against D^;i, HiL 1697, the de- Supra 560. 
tedant insisted on a modus odf Sd. for a lamb. The court held that 
too madly and could not be, for that a lamb was not worth 
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h754f. 2s. 6d. in that country. *2 Lord Reym. 1 163. shews how &r bads 

chajman ^^ Opinions in the Exchequer have gone, and a nuxfttf was held too 

▼. high by Pcwell J*, and several cases afterwards, as, -f Benson against 

^ Smith: jYatkins, Hil. 3 Geo. 1. Franklyn against Jenkins J, Trin. 7 Geo. 1. 

58?"^™ Yet in 1731, or thereabouts, J Giffhrd^ rector of S^ofe in Sbrgf^ 

t Supra against Webb^ a moebtf of Sd. for a Iamb was set up; it was sent 

X Supra by the barons Carter and Thomson to be tried ; and on ^>peal that 



^^ decree was affirmed. It has indeed been said, lord TaJbot 

708. against that decree. The next objection, which indeed destroys the 

modus on the face of it, is from the exemption of tithes of hop% 
which shews it a composition, the law taking notice, that they area 
modem invention, coming in in queen EUzabetVs time, though 
perhaps they existed before; for there is a statute in the time of 
Henry the eighth, prohibiting them as a venomous weed. It could 
not be tiien an agreement time out of mind, of which the judges 
take notice, and therefore a prohibition was denied. 1 Sid. 443. 

^pra52S. j Ventr. 61. The exemption must be coeval with the prescrqitiim, 
which presumes an agreement at first by proper authority of patron, 
rector, and ordinary, to take a pecuniary payment in lieu of tithes 
in kind. The exemption must be taken entire with the modus i tox 
the court never severs a modus, or considers one part as good, and 
another as bad. Hops being alleged as part of the prescription, it 
is thereby as muctkjch de se as if laid particularly and precisdy finr 

Supra 563. hops, which is never allowed. In Perch against Gee^ HiL 1698, 
according to lord chief baron Dodd^s manuscript, on a Inll by the 
impropriator of the parish of Offham in Kent, the question was, in 
what manner hops are to be paid, and whether a modus could be 
good of the tithe of hops ? And it was held not, nor a modus extra 
poneiidi: So afterwards in Conner against Spratling, Trin. 1703, 
because hops are a new plantation. 

There are but two kinds of tithes, great and small ; the great 
are only four, corn, grain, hay, and wood; all the rest small, 
and there can hardly be a new great tithe ; and it is now deter^ 
mined fully by your lordship, in the case of potatoes, in Smiik 

Supra 777. against JVyatj upon a precedent in the Exchequer, that great and 
small tithes depend not on the value or quantity, but on the nature 
of the thing; and therefore though the whole farm is turned into 

L 851 J small tithes, they will be still small. Hay is a great tithe; where there 
has been a modem culture, which makes that hay which was not so 
formerly, as foreign grass, lucern, ^c. "a modus for tithe-hay covers 
it, because it is the same sort of thing now. A great di£ference 
has been made in small tithes with r^^rd to culture, being for- 
merly only used in gardens; yet, if there is a modus for all small 
tithes, the prescription cannot be thereby overturned. A modus 
is applicable to whatever small tithes shall arise. A modus in lien 

8 
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of aH small- tithes whatever will cover hops as well as others: . 1754. 
though yoa cannot prescribe in lieu of hops particularly, hops will 



pus under a grant de minuHs decimis. An ancient grant of all ▼. 
small tithes would now carry any new-invented tithe. In Franks ^^'^^' 
lyM against Jenkins^ one point was, whether a vicarage endowed ^P'*^^^- 
befiare time of memory de minutis decimisj was entided to tithe 
<of hopsy and so held. Next, how iq)pears it on the evidence? the 
parol evidence to support it varies, is inaccurate, and contradictory. 
Very few of the witnesses call it a modus; they that do, prove it 
directly contrary to the laying it ; one calls it a rate ; a rate and 
composition are the same. Lord TcUbot has said, if the witnesses 
would not call it a modus^ he would not. Then as to the receipts 
er written evidence, they are always expressly said to be for a 
modus^ where there i^ one; but these, though varying in other 
xespects, are for the tithe ; and tithe and modus are opposite terms. 
,The survey, 26 H. 8., read for the plaintiffs, is the best evidence ; 
it is accurate, and proves that the lands in Romney marsh were 
then only the value of 25. per acre. As to the precedent in the 
Exchequer, it appears, that the court would have held contrary^ 
if the same matter had been laid before them, as is here. Until 
that time, and later, the Exchequer sent issues to try a. modus, 
without first determining whether it was good in law, or not. 
This court has brought them to.aItier that, and also.anpther poiqtice 
of taking an account of tithes down to the time of thp nu^t^r's Qu. 
jrep€»vts.(a) It was there by Page and Gilbert directed to be tried, 
.though Price held it in point of law a bad modus i and it was tried 
before Eyre J. who, upon this record in the time of H. 8. being 
read, held, that the commission should be produced, and that, if 
it was, he would certainly over-rule the modus. It is now setded 
by all the judges, that that is wrong. It is not necessary, especi- 
ally at this distance of time, to produce the commission, and 
most pf them are not in being. Your Lordship has allowed mini- 
sters accounts, and a survey, without producing the commission, 
and it would be strange to say, the parties are not to have the be- [ 852 ] 
nefit of these surveys, because the commission is not to be found. 
jLTpcm the equity reserved, where the validity of the modus only 
was argued (for the fact had been established) the court not only 
dismissed the bill with costs, as the plaintiff had failed on the trial, 
and no motion for a new irial, but also the cross-bill, with costs, 
which was an odd determination, decreeing neither way. They 
were not clearly of opinion, that it was a good modus on the face 
of it, but do not say it was bad. The parties plainly did not look 

on it as determined ; for they brought new bills afterwards : but 

^ • 

(a) Centra, See ArMUhop if Ywrk v. .Sitr v. Read, 3 Atk. 590. supra 804. Carltton t. 
Uik$ SUtpUtmj t Atk. ISS. tupra 77S. BeU BrightweB, '2 P. Wms. 4^. supra 676'. 
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1754. ^ factor^ in his answer to the bill for establishment of the moAOf 
not caring to 'engage further, agreed to accept the ccnnpoaitioo, 
▼. but not to establish the modus. If then that had be^i a precedent 

^^""^ in this very parish, it would not conclude his successor, because 
it was collusion; but being in a di£krent pori^ it can be no pr^^ 
cedent to a modus in another: so that,- as a precedent in fiict^ k 
will not bind ; as a precedent in point of law, it was not deter- 
mined ; and the (^ini(xi of Eyre J. was, that if thai could be 
proved, which is proved here from the angmeDtadoii<^iffic6^ he 
would over-rule the modus. 

Lord ChanceUour. — Upon the reason of the thin^ and the 
authorities that have been mentioned, and others which I will men- 
tion, I cannot determine this matter without a trial. The court 
certainly ought to support the rights of the church; and not to 
aDow any modus or customary payment that by the rules of law k 
not to be supported. At the same time the court ought not, 
especially in cases of very extensive consequences, lightly to ovei^ 
turn and overthrow customary payments, that have prevailed finr a 
great tract of years, which is commonly called time out of mind, or 
memory of roan, though I do not mean strictly according to the 
notion of law before the time of the transportation of king Richard 
the first I take it, that the question bdbre the court in tfakcase 
Is of very extensive consequence, through a great tract of oountiy. 
It appears in this case, and in former cases in Westminster^utUj that 
it extends and runs through several parishes in this country. When 
therefore that is the case, and no instance or tradition of pajrment 
of tithe in kind in this parish for a great tract of years, purdiasen 
have come in and paid a price for the land according to those cos* 
tomary payments ; and it would vary and alter the value of their 
property to overturn or overthrow them, which is a reason why 
these objections to them should be very well weighed and con- 
[ 85S 3 sidered, and ^at they should not be too lightly overturned, as has 
been done in some instances. 

The plaintiff, upon his general right as rector, is certainly en- 
titled to his demand of tithes in kind of these lands, if no bar is 
rfiewn ; the defence insisted upon is a modus ; and undoubtedly, as 
against the right of the rector, it is incumbent on the defendant to 
maintain that modus in pomt of law and fact 

There are two general objections against allowing thb aiodb, 
which are insisted upon as sufficient to over*rule it now. First, 
that it is not sufficiently proved in point of fact; the other, that if 
it was so, yet that is not good in point of law; which objeoticm, in 
point of law, divides itself into two objections: the first, a gmeral 
one, that the affirmative part of the modus^ the payment of 9^. an 
acrci cannot have subsisted time out of mind; of which the coiul 
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is bound to take notice; and that it cannot have subsisted time out 17£4« 
of mind, from the alteration of the value of money, because 9d* ^^ - 
an acre must be much above the value of the tithe of this land at ▼• 
the time this niodus or composition must be supposed to commence; '^^^ 
whidi the law of EngUmd^ by a pretty extraordinary law (and whidi 
I believe no other country does), makes from the transportation c^ 
Bieiurd the first to the Hdiif Land : the other is an objection ttmili^g 
to the same things that this modus cannot have subsisted time out 
of mind, because there is an exemption of a product and culture^ 
which was not made, and could not be used at the time it was sup* 
posed to commence ; and that this exemption, being part of the 
agreement, must be coeval with the agreement itself, which shews it 
could not be an agreement time out of mind. 

First, As to the proof of the modus in point of fact; as to which 
many observations are made on the part of the plainti£&; and cer- 
tainly, in cases of this kind, these observations have been frequently 
made, and have justly had weight : that there is a great variation 
in the proof; that none of the receipts call it a modus s only two 
of the witnesses call it so; the others say, there have been such 
payments for tithes generally ; and one calls it a composition ; and 
Lord Talbot has said, he would not call it a modus^ if no witnesses 
would. If not one^ that might be a material observation ; but that, 
I am of opinion, is too slight an observaUon in general, that be- 
cause these witnesses (who are J^ Gents,) do not make use of a 
legal technical word, that customary payment shall be over-juled. 
The question is upon the fiu^t ; the law makes the inference. Next, 
that the receipts do not call it a modus ; and that they are very nice 
in taking receipts. Very often ministers will not call it a modus in [ 8S4 j 
the receipt, because they will not prejudice their successors, though 
they will give a receipt for the same, as usual ; in very few in- 
stances will the rector submit to call it § modus in the receipt ; and 
if he will not, the parishioners cannot compel him, but must 
submit, or pay without a receipt. And that sort of evidence is in 
some measure strengthened by a letter of the plaintiff's, in which 
be does not (and very righdy) call it a moduSf but insists on this 
payment as the payment usually made for this land fcurmerly, and 
upon an account and payment to be made upon that foot as the 
right he insisted upon; whereas he might haye demanded an 
acccrant and satisfiiction for tithe in kind, if this was not a com-, 
position or modus that bound him. But as to all these observaticms^ 
I should lay much more stress on them, if there was any evidence 
for the plainti£^ either of actual payment of tithe in kind* or of 
a tradition thereof for this marsh land, of which there is none, 
dther of the &ct of payment of tithe in kind, or any tradition 
from' any anpient persons; which is proper evidence ia cases 
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1754* of custom and- usage. Then the positive proof on one side fs 

^ ^^ ^ strengthened by the weakness or want of positive proof (whidi 

T. implies a native) on the other side. It is determining casea not 

^^"^ on the merits, but according to the critical penning of depontiona. 

The want of any evidence not only of payment of tithe in kind^ 

but of any tradition, takes off the weight of the observation^ diat 

this might have commenced within a short space of time: for then 

some tradition would have been shewn that tithe in kind had been 

ever paid, or even insisted upon or demanded : bat there is none 

If therefore it rested on the proof, it is impossible to say, that a 

decree must be made for payment of tithe in kind, which as at 

present I cannot allow. 

But the most strong objections are those, in point of law, arisii^ 
fn»n facts ; but such facts as it is insisted upon, the court is bound 
to take notice of. First, as to the exception of hops, which has 
something material in it ; for hops are always allowed to have been 
introduced in modem times, that is, modem in respect of long 
antiquity. Th^ began to be used and propagated in queen 
EUsuibetVs time, and existed in this kingdom in Philip and Mar^% 
time, and before; as appears from the statutes in the rdgn of 
Henry the eighth ; therefore they were here : but here, as tobaooo 
is here; planted for curiosity, and in small quantites: but thejr 
were in this kingdom to a certain degree before ElixabeiKs tim^ 
[ 855 ] though non constat how far. Is it possible there should be such an 
exception in the beginning, or does the making this exception over- 
turn the affirmative part of the modus ? Suppose the agreement was 
to pay 9i. an acre for all small tithes of this land, except such small 
tithes as shall be afterward introduced ; that would be certainly a 
good agreement Then, instead of laying it in those general 
words, they have specified it with such a sort of product as these 
lands probably will be tithed with. But it is too much to lay sudi 
weight on this objeaion as to overturn this modus^ when I see what 
Supra 645. has already passed. I allow that case of Bate in the Exchequer not 
to be such an authority as to bind in the present case ; and it seems 
as odd a proceeding as I ever saw in a court of equity. Issues were 
first directed on both bills ; and afterwards the trial was so had as 
not to determine the merits of the case, which the court expects 
aflser a trial ; but it went off upon a nice objection in point of 
evidence, that the plaintiff in the original bill oflfered a record or 
survey in the time of //eitry the eighth, (which now has been read,) 
and which was over-ruled by the judge, and the merits were not 
entered into. Evidence is not to be destroyed, because some part 
of it is lost; for the law is not so unreasonable as not to suifor it 
to be supplied : but, upon its coming back upon the equity reserved, 
the court dismissed the bill without costs in law and equity^ and difr- 
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miited the cross-bill with costs only in equity ; the reason of which 1754. 

WM» perhaps, that there was no application by the plaintiff Bate 

tar a new trial, and as the verdict was against him, his bill was 

coDseqnently to be dismissed, unless he prayed an account on the * '^""^ 

fbotof the fMoeitt^ which, I presume, he did not think fit to do; and I 

presume the cross-bill was dismissed, because the court did not 

diink the verdict, as fiiund, was upon the merits, or sufficient to make 

a decree to establish the moi&tf. But why it was dismissed with costs, 

I do not know, unless the court had a mind to set the costs on one 

side againt those on the other. But afterward a bill is broufi^t by the 

landhdder to establish this as a modus, and the defendant thereto by 

his answer says, he acquiesces to take the payment on that foot, but 

did not consent it should be established : yet the court did think fit 

to establish it as a modus. I believe I should hardly have done that. 

But however, it was only to establish it as between the then rector 

sad parishioner ; for that decree could not afterwards bind all the 

subsequent incumbents ; because that must be on a tnodm established 

on proo^ and on the mere right of the case, which was not entered 

into. The only use therefore I can make of that precedent, is this; [ $56 ] 

it is evidence to me of the opinion of a very learned court, when 

duef baron PengeUy (who was a very learned judge) presided there^ 

that this inserting the exception in laying the modusj which was 

exactly just the same as in the present case, was not sufficient to 

impeach and overturn the modus^ in point of law ; and as that is a 

very nice objection, and may be accounted for in difierent ways, 

and there being this opinion of that court, I shall be of opinion not 

to over-rule the modus upon that. 

The more material objection is upon the affirmative part of the 
modus itself whether it is not too rank. It is insisted upon as too 
lu|^ in point of value, and therefore that the court is bound to 
fake notice of it, and ought to over-rule it. That doctrine has 
eertainly prevailed in several cases, and I believe more strongly 
since the publication othishctp FleetwoocPs book; for, before that, 
I believe these things were not so commcmly known. That ob- 
jection, though founded in fitct, is taken to be allowed by the 
eoort without a jury : that objection has been more commonly 
aUowed as to the value of particular things, for which the modus 
baa been set up ; as, where it is so much for a sheep, or lamb^ or 
a particular kind of product, the value of which may be shewn 
at these times : but, it may difier as to a modus set up as to the 
valoe of lands, because several incidents and accidents may attend 
that; die alteration of traffick or commerce, or of the culture of 
limd, either improving or fidling in value by accident, that makes 
cudi a Tnodus more uncertain than in respect of the value of a pai^- 
ticnlar kind of prj^ct, as calves, sheep, lambs, and things of 
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1754. that kind. Thereforey though this olijectbn is taken ill pcmt of 
^ ^^^ law fdt the judgement of the court; the court does not always 
▼• proceed as bound to determine it that way, but has considered it 
^"^'^^ as a matter of fiict proper for a jury. And this plaintiff has con- 
sidered it as such, and has entered into proof of the fact, that is^ 
by records, to shew the value of land in the time of //• 8. I can* 
not make a certain inference from thence. It is a material evt 
dence to be sure; and more li^t might have been had in that 
case of Warebom^ if justice Eyre had let that in. But when such 
commissioners are ever employed to make this valuation, I believe 
this valuatbn is never carried to the height ; and that in the time 
of H. 8. has been fdways thought i\ot to be carried to the he%ht 
Compare it with valuations of modem times, as on the augment* 

C 857 ] ation of the queen's bounty, not valued at a third part: and yet 
I believe, they did not go stricter than in that of Jf. 8. • I uie 
this in this manner not to throw it off, only, to shew this is not 
conclusive evidence. Then the question is, whether it is not fit 
for me to do, as the court of Exchequer did in the case of Wm^ 
bom, to direct an issue, and in that respect an inquiry to be made 
into that case of the rector of Sioke, which was first in the £x« 

Suprm708. chequer, where Qiffhrd brought his bill for tithe in kind, and 
particularly for tithe of lambs. The defisndant there insisted^ that 
neither he nor his predecessors were entitled to receive that, be* 
cause of an ancient usage or custom in that parish, that every occa* 
pier having land paid 8c2> and no more, as a modm^ in fiiU satitr 
faction of the tithe of such lambs. The court did not detehniiw 
it on the hearing, but directed a trial : but the plaintiff did not prei 
ceed to trial, and the court ordered the issue to be taken jarocofj/SsK)^ 
and afterwards ordered his bill to be dismissed. From that he ap- 
pealed; and the reason given for his i^peal (as appears fixim the 
ease) was, that the court ought not to have directed an issuer bnt 
should have over-ruled this modus as too rank; because of the 
ancient price of cattle and other commodities, so thai a lanbi 
would not be worth formerly more than 6d. : and that it was proved 
to be only a modem compoisition. The answer given to that i| 
that the ground for that objection seemed to be, that di6 aMdb 
was so great, and so near the value of tithable matters for which 
paid, that it must be a modem composition, considering the ^ 
crease of the value of coin ; but that this objection, arising on 
matter of &ct, was very proper to be considered by a jnryt \k 
was heard in 1785, atwhidi I was not prosent, bdng tfaeoin 
the Kif^s Bendi. The lords affirmed the decree, and dierefofe 
affirmed, that sending it to an issue was proper and right. I aenl 
to Mr. PkUip Wmdf son of loard chief baron Ward^ (who haa a 
▼ei7 good repertory of caacs in the Excheqpm>) to kmiw what 
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upon this head had been' in the Exchequer: and the cart 1754. 
*o(lMyJkldsLgamslDekqiWB3 sent to me ; andalao another, whkh ^ ^^^^ 
comes up to the present, very like it, and in the same country, of ▼. 
Grascomb against Jeffriesj 17th November^ 1687, which is b^ore ^ ^^'*^^ 
Ukj of the cases that have been cited upon this head, and the ao- so^^^ 
count of it is this. It b^ns with saying, *^ This is a Kentish cause, 
and the plaintiff demanded tithe in kind for marsh-land; the de- 
fendant alleged a modus or custom time out of mind to pay 12(L 
per acre for all marsh-land within the parish, in lieu of all tithes* [ 858 ] 
Proof was made of this payment forty or fifty years; and upon 
diia, and as diere was no proof of payment of tithe in kind, a 
trial was prayed to be directed ; but the court denied the trial, 
and declared the pretended modus or custom to be void, as it was 
proved the marsh-land was rented at so much an acre, that it 
was not possible, nor could a reasonable intendment be made, that 
the modus or custom time out of mind could be ; and therefore the 
court over-ruled the modusj and said, that the court usually over- 
nded a modus which seemed too great, and which did not seem 
nascmable to the value. But nota^ (and for this I cite it) this cause 
was reheard, upon the defendant's motion, and the nuxlus was 
sent to trial at law, by a Middlesex yxry ; but it does not appear 
what was done afterwards.'' The use I make of this case is to 
dMW, that the taking this sort of objection, founded oq the height 
of the sum, to be a matter offset in some cases for the consider- 
ation of a jury, is not a new invention, nor first introduced in 
that case of Giffbrdj or that of Batef but was done by the court 
in 1687$ on great consideration; for it was twice bdfore them: 
on the first hearing th^ were of a contrary opinion, and over-ruled 
tlie modusy upon the arguing it ; but upon rehearing, and recon- 
aideringi they reversed their own decree, and directed a trial. 
And I am of opinion, that in these kind of cases it is very fit to do 
ao^ and more so, in a case where it concerns the height of a moduSf 
in respect of the value of land, than any other, especially of land 
lAich has been greatly improving or improved for several years. 
Bomney^marsh is the first level which was banked in firom the sea^ 
and the laws of the sewers, and more modem laws, have a r^ 
ftrence to that of Bomney, and make that the rule. There is a 
passibili^, where land was of little value at the time^ but improv- 
iqg and indosing, die parson, patron, and ordinary might come 
to an agreement to give firom that time much more than the tithe 
was, in order to prevent the parson from demanding tithe in kmd 
afterward,' when the lands were greatiy improved at their expence. 
It is like the case, where a commonage is inclosed at a great ex- 
pence, and much more is by agreement given to the parson, than 
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I7M. his iitbe in kind at the pretent, becanse it is to prevent him from 
reoeiTing tithe according to the improved value. 



T. Therefore I will direct it to be tried; but the question is, where 

'^''^ it is to be tried? According to Grascomb- against Jeffrie^ it is pro- 
C B59 3 P^ to trjr it in London or Middlesex. Romney^marsh is very exteo- 
siTCy and hardly any gentleman in Kent^ who has not an estate 
there; which I presume, was the reason of directing it in that 
manner in that case. KI had not found this precedent^ I pffob»- 
\Ay should not have thought so ill of my countrymen as to doit. 
Let it be tried in London upon an issue, whether the occupiers of 
the marsh*land in this parish have paid, S^c. just as it is laid in die 
answer: but the defendant in this court must be [daintiff at law, 
because the issue is upon him. {a) 



M. 29 Geo. II. A. D. 1755. In Cane. 

Lamp-ejf v. Booke. [Ambl. 291.] 

Wbn« Bill for tithes of lands in the parish of Stonar in Kent. The 

b«»*Mml d^^^^'^^ hy her answer insisted, that the lands were part of the 
oTtbt pew- possessions of the monastery o( St. AusHn^ one of the greater mooas- 
^^'^ teries, and were discharged of tithes. 

iprMtnr Lofd Chanoellotir was clearly of opinion, that if lands appear to 

Imiv« MTcr ^^^^ ^^^^^^ V^^ of the possessions of any of the greater monastiria 
pikltltbM, which were dissolved by the statute of 31 H. 8., and there is no 
alCindon evidence of the payment of tithes for those lands at any time; 
^'f^ , courts will consider them as discharged by some way or other before 
•uificitnt. the dissolution in the hands of the abbot, 4*c. ; and that it is suf- 
ficient to allege that they were part of the possessions, ^c and 
were at the time of the dissolution by prescription, composition, ot 
by other lawful ways and means, dbcharged from the payment 
of tidies. 



(flj The iitue directed wet in tbe following " bops, as a modiu$s.wad in lieu of «fae tift eoCiP 

worai t ** Whether for tfane whereof the memory *' haj and pasture, and of all small tidies^ empt 

•* of man is not to tbe contrary, all and erery the •« the tithe of hemp, flax, and faope,'yearif tfrirfng 

** occupian of UMunh-lands within the parish and ** upon the marsb-lands ui their. remjlM poi- 

*' reetoiyof ^Itftnglon cum ^ifMrM, and the Uthe. '* sessions within the said parish of 'Amifi^ 

^ able places thereof, hate alw^rs paid and ought *• cum Stneeth^ and the titbeabte placca tfam^ 

** to pay, and that there always hath been due ** and so after that rate for a gieater or ksiar 

** and payable yearly on every Michaelma$-day " quantity than an acre of such marshJands in 

« by sudi occupiers of marsb-lands respcctiTely, " their respective po sse s si ons widun the ss&d p»- 

' to tbe rectors of the said rectory ot Aldington •* rith of Jldington cum Smeeih, and tbe titfaeilite 

cum Smmih, or their lessee or lessees for the *< places thereof; and it was directed that tfis 

time btukg, 9d, an acre and no more for every " defendant Smith should be pbuntiff at law, aad 

*' acre of narsh-hmd within the said parish of <* that Dr. Chapman should be defendanL** Mr. 

•* Aldmgtmi. eum Smeeth, and the titheable places Coze's MSS. £. E. 83. Upon fSbSa moAcSi »• 

** thereof m their respective possessions, (except iWe v. Gardmerf tupra 600., and tbe casaa dtcd^ 

*' when tbe same hath been sown with com or Ibid. 601. n« 
** giain, or with btmp, or flax, or planted with 
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H. 29 Geo. II. A* D. 1756. Scac. . ^^^^ 

• KirshaiD V. Isles. [MS.] ^"^ 

The vicar of Leeds in the county of York brought his bill ^^^^ 
against several defendants for the tiUies of afpstment of turnips tfStotor- 
eaten on the ground by barren and unprofitable catde, stating, that |^ P^^* 
the defendants Isles and Hanson were the occupiers of the land, and occupur of 
that the turnips were eaten either by their own barren cattle, or bj ^]^^ 
those of the defendants T^homsony and Barker, and Sherwood, who owner of 
haviqg bought the turnips as growing, and eaten the same with a»i^^af^. 
their catde, ought to pay tithes for the same, and to be considered s Wood's 
as the occupiers of the land; and the bill charged, that the de- g^Q^' 
fendants pretended no tithe was due, unless the turnips had been [ 860 ] 
severed from the ground. 

The defendants Isles and Hanson admitted the plaintiff's right to 
tithes, excq)t to titlie-herbage and tithe of turnips eaten by cattle 
or sheep as herbage on the ground^ where they grew. They in- 
sisted, that tithe-herbage of turnips was a new claim, and they 
refused to pay tithes for the same; especially as they had let their 
turnips to the other defendants to be eaten off the ground by sheep 
and other cattle. The defendant Ides insisted on a modus of ISd. 
an acre due to the impropriator in lieu of tithe-hay and of tithe- 
herbage of the same land; and that turnips eat^ on the ground by 
cattle were of the nature of herbage^ and covered by such modtts, 
and not payable in kind to the impropriator or vicar. 

The defendant Hanson insisted on a modus of 105. a year for 
certain lands payable once in every six years to the impropriator ^. 

in lieu of tithe-hay and herbage ; and that the eatage of turnips was 
covered thereby. 

They then both stated, that they agisted no catde or sheep of 
their own ; and therefore they submitted, whether those persons, 
to whom the turnips were let, were not the occupiers, and ought to 
pay the tithe, if any due, which they did not admit. 

The defendants Barker and Sherwood said, that they were 
batchers, and had bought of the defendant Hanson several acres of 
turnips growing on his lands, which they eat on the ground with 
cattle and sheep, until they were eaten up, and no longer, which 
generally happened about March : that they did not believe, that 
by any law, custom, or usage, the occupier was obliged to pay tithe 
in kind of such turnips, or any satis&ction for the same; if other- 
wise, they submitted to the court, whether the tithe ought not to 
be paid by the occupier of the land whereon the turnips grew, and 
who sold the same. 

The defendant Thomson said, that he bought of defendant i/on^on 
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1756. the eatlige of several acres of tomipSf and paid him for the same ; 
but that the said turnips were not eaten by his own cattle, but by 



T. those of another person, for whom he bought the same, 
/ifes. ipjj^ cause was two days in hearing. The defendants objected to 

proceeding in the cause, because the impropriator was not a party; 
but the objection was over-ruled, (a) 

The court decreed the defbidants Hanson and Ides to account 
with the plaintiff for the tithes demanded by the bill, with costs ; 
and dismissed the bill as to Barker and Sherwood^ with costs, to be 
r Ml 2 paid by the plaintifl^ and the defendants Ides and Hanson to rqxiy 
him the same. They dismissed the bill also as to T^omsonj so fo 
as related to the tithes in questioii with costs, to be repaid in the 
like manner : and as to such matters in T^omson^s answer as were 
not required to be set forth by the bill, he was to pay the plaintiff 

his costs for the same, (b) ^ 

■ ■ I" ■ ■ ■ g 

Tr. 29 & 80 Geo. IL A. D. 1756. Scac. 

Hele V. Bragg. [MS.] 

lUiw it mi Bill for a^tment tithe generally. The defendant inrisfed, that 
g^^^^tmuA 1^1^ ^^ ^"^ ^^^ cattle killed by him and spent in his fiimily. Oo 
of a^ fed hearinib the bill for the said tithe wag dismissed, (c) 

by tbt oocupicr Ibr the ue of hit fimlly. 



M. 30 Geo. II. A.D. 1756. Scac. 

Yate V.Leigh. [MS.] 
Beociptt Several receipts for the payment of tithes were offered to 

^thlfrft/ ^ proved vivd voce^ and read as evidence. It was objected, that 
eehrer of the receipts were not actually signed by Mr. Barker^ the recdver^ 
iiimaeif but ^^^se name appeared subscribed thereto, but by his deputy in his 
by his de- name. Upon debate the objection was allowed. 

pu^, are 

inaomiinble in evidence. 



(a) In Air* Coxe*B MSS. H. H. 114. Fanthaw (b) Underwood v. GObon^ Bun. 3. it^ 158^ 

y. Mortt reported ntpra 780., I find that the Fither r, Leamanf n. (b), mpra 696. Dqspy 

following point wat ^«o rulad bj tbe Lord C p. 9. c. S. 

Baron, ** that where an impropriator or rector (c) So, in the caae of Robinton t. TumfaO, 

** comet before te court to me fbr tithee, the. P. 1757.. on a decree to account for tidiei^ liie 

** Ticar need not be made a party, except tome Deputy Remembrancer r e p ort e d levlralaumtdaa 

** right he hai be disclosed on the answer, be- for the agistment of cattle fed and kiOed by dit 

** cause all tftiies are due to the rector of com- defendant for the use of hu fiunily. The dt- 

** mon right, otherwise it is in case where a vicar fendant took exceptions to the report; and tm 

^ sues for ^es, for then the rector should be arguing, the exceptions were allowed, and tbe 

** made a party ; to wlddi Barons BeynoUU and S^ty Remembrancer was directed t» review 

** CarUr aMented.'* his report. Set also Toiler on Tithei^ 190. n. 
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P. SO Geo. II. A.D. 1757. Scac. ^^^^- 

GiUsv.Horrex. [MS.] ^ 

■Ma Wm&^^tm 

The defendant insisted on a modus of 4d. for every acre of ^ * 
grass cut and made into hay in lieu of the tithe of hay, and brought to estabiuh 
a cross-bin acrainst the rector to establish such modus. On the ^JTH^^ 

*^ ^o* an acre 

bearing it was objected that the modusj as laid, was ill^al, inasmuch for •?cry 
as it was not said, ** and so in proportion Jor a greater or less quan^ Slmit 
tiiy than an acre J* This objection was argued two several days, fod made 
and the court took time to consider* i^ of ^ "^ 

^llie court declared, that the modus wbs sufficiently set forth, and titfae-haj, 
Cfdered a trial at law by a special jury. Upon the trial the modus j J^ tiMt 
was found, and aflerwards established against the rector. ^ *<^ 

Sdoitly let forth, though it did not state the 4d. to be apportionable for a greater or leas quantity 
llMBanaare. 8 Wood's Deer. 534» ac. 

In the same cause the defendant stated, diat there were several ho, though 
lands in the parish which were exempt from tithes, and there were |^^^~ 
other lands, whereof the rector was entitled only to a moiety of the that thsre 



tithes, and the above modus in lieu of tithe-hay was laid for every lands in tfae 
acre of grass, except on the lands which were tithe-free, and those pmUion 
far which tithes were paid in moieties. An objection was taken to i^othu did 



the legality of this iwocbtf, because the defendant had not particnlariy "^^i 
set forth the lands, which he said were exempt, or for which tidies not parti- 
were due in moieties, which he ought to have done. But this objeo- ^^L^ 
tion was at the same time over>ruled. lands, yet 

^^^^^^^^^^_^^^ heldweU 

^ssssssssss^sssss: enougiu 

M. SI Geo. II. A.D. 175?. C. B. *[ 862 ] 

Cheeseman v. Hoby. [Wille^^s Rqp. 680.] 

The c^inion of the court was delivered as f(dlows, by IVittes C.J. Where ibe 
••—A prohiUtion has been moved for to the consistory court ^^|^ 
of the bishop of Lincoln. Hoby^ the lessee of the impropriators, ^und ia ad- 
dle dean and cluster of Uncobh had sued Cheeseman^ who was an IT^I^ioii 
aeeofier of lands in Burringham in the parish oS Nottesfbrdf in that *>'>^ ^ 
court for tithes of hemp and flax. Cheeseman by his plea there rector and 
intisted« that the tithes were small tithes, and that these tithes or ^^ ^ 
mat mioertain compositicm have been time out of mind paid to the able, such 



; and he insisted lilcewise in his jdea on an endowment of the ^^^^ 
vicar in ISIO, and on an agreement in 1691 between the vicar and the si^ 
tbe parishioners. So the question to be tried in the spiritual court |[|J|a ^ '^ 



is not on a modus (for it is admitted, that tithes in kind are due), common 
but whether tithes in kind are to be paid to the vicar or the im- ^ ^^ 

A great many cases were cited, and very properly : but, I shall *^^^ 
only take notice of a few of them; because there are so many 
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1757» jarring cases on the head of prohibitions, that it is Teiy difficult to 
reconcile thenu For when the power of the church ran very high. 



▼• the judges were cautious in granting prohiUtions : when it did not 
^^ run so very high, the judges ventured to go further in grantiiig 
them. 

I admit, that this suit is to be considered as between ecclesias- 
tical persons ; for Cheeseman insists on the right of the vicar, and 
C 883 ] Hohf claims under the right of the dean and chapter, who must be 
considered as ecdesiasticks, when they insist upon an ecclesiastical 
right But the rule that has been laid down, that when both 
parties are ecclesiasticks^ courts of law ought not to grant a pro- 
hibition, I do not at all rely on, because 1 think it a very absurd 
one and without the least colour <^ reason. For though one of the 
parties be a layman, if he do not insist on a modus or some other 
matter properly triable at common law^ the court-christian must 
determine die matter, and a prohibition will not be granted: on 
the other hand, though both parties be ecdesiasticks, if either of 
them insist upon a deed or other matter properly triable at oommoa 
I9W, a prc^bition will certainly lie. What is said by lord Coke 
and Hobartf and in several other books, that where a custom is 
insisted on contrary to common rig^t a prohibition ought to go^ 
does not at all aflfect the present case; because here^ the commoa 
right, which is the payment of tithes, is admitted, and the questioo 
is only to whom they are payable. 

But, we found our opinions on the judgement ia die case of 
Drake v. Tm^, 1 Sir, 87. (a), and the reason which is given for it 
at the latter end of the case ; for those given in the first part I 
think very weak ones. The case there is the same as this ; for it 
is between a vicar and an occupier of lands who insisted on the 
right <^ a lay impropriator, and that the tithes claimed have tiAie 
out of mind been paid to him. A prohibition was denied by the 
whole court (&) ; and the reason assigned at the latter end oif tbo 
case is, that the custom there insisted on relating to a q^uiitail 
matter and not any temporal rights or in bar of any eodesiasticsl 
right, ought to be tried in the spiritual court, because fifty years 
make a custom by the ecclesiastical law ; and therefore i die 
courts of law were to judge of i(bch a custom, they would judge by 
a wrong rule. And for this reason we refose a prohibition in the 
present case. 

If Cheeseman had insisted on a modus payable time out of mind 
to the vicar, a prohibition ought to go, because the spiritual court 
could not try the modus. But, as the right to tithes is admitted, 
and the only question is, whether they are to be paid to the rector 

(a) Seijemnt HUTb MSS.. vol. zzxu. p. 114. 

(A) A prohibition bad beta bdbre dadid by the courts of £xdieqi|nr end GonuikMI 
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or die vkar, we are of opinion, that tlie point in question is proper 1757« 
to be tried in the spiritual court. The endowment in 1310, and "Z 
the memorandum m 1691, m respect to the present motion, are v. 
quite out of the case. ^^' 

For these reasons we are all of opinion that the rule for a pro* 
iiibition ought to be discharged. 



H. 31 Geo. II. A. D. 1758. B. R. [ 864 ] 

BexY. Wakefield. [1 Burr. 485.] 

• Mr. Harrison had obtained a rule in Michaelmas term 1755, to 8.C. ^ 
shew cause why an order of two justices made upon several ju^sltice, tit 
Quakers for payment of tithes under the value of 10/. to the curate TUkes, 
of a chapel, and confirmed at the sessions, upon an appeal from it, having is- 
should not be quashed, together with the order of sessions con- *"^ ^ 

^ . . * ^ remove an 

OrmiQg HL order of 

Mr« Norton in Michaelmas term last, viz. on 26th Nooember J"^^<^ 

made 

1757, shewed cause. He gave up the order of sessions, as not against 
maintainable ; but defended the original order. To this original ^^*^ 
order, Mr. Harrison had taken -four exceptions which were now statute of 
supported by him and Mr. ClayUm. The exceptions were as ,t. aTc. 6. 
firflowa : It is a joint order made on different persons for distinct grounded 
non-payments of different tithes: whereas tliere pught to have ^ye^uT' 
been a distinct order on each. In 1 Sh\ Ml. between the parishes general 
of CheaUm and Conipton^Martiny the removal of two different timttiie 
families of paupers by one order was holden bad, tliough die defendants 
parishes were tlie same. 2dly, The title is in question : tlierefore ed the title 
the juices have no jurisdiction. The exception in the act of ^9J^ ^*|^ 
1 Geo. St. 2. c. 6. s. 2. is, ^^ unless the Utles of such dues, tithes justices^and 
or payments shall be in question." And these words ^* unless, Sfd' J^^j,^^, 
extend to this whole clause, and are not confined to the granting really in 
of SL'certiorari only. And this fact of the title being in question, JSJ^^JfJ*^,, 
appeared, as Mr. Harrison alleged, upon the granting of the supcneded^ 
certiorari in the present case. Sdly, Non constat that the two jus- JS^w^^H 
tices who made this oric^inal order are *^ neither patrons nor inter- vUs the 
eated in the tidies/' But 1 Geo. c. 6. s. 2. requires that they shall i^^n off 
be neither one nor the other. Now they ought expressly to aver ^^ ^ •^^ 
and shew negatively '^ tliat tliey are not ;" else they have no juris- remanded, 
diction by the very words of the act : the jurisdiction being given ^von its 
to *^ any two or more justices, 4^c. other than such as, 4^." 4thly, that this 
It does not sufficiently ascertain and state what b due and payable |||^^^'^ 
by the defendants ; or, at least, for what the re^>ecdve sums are tkm had 
due. One sum, is Is. 6d. " being dlie to the curate^'* not saying ^^^on 
for what. Another is, ^^ being the value of their ancient cus« thaa Hie 

Voi-III. c SX«r 
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1758. tomary pajrments." Another is, 45. ^^ being ancient customary 
— ^J- payments." 

V. * This order was made on the act of 1 Geo. 5/. 2. r. 6. s» 2. which 

Waf^fiM extends the 7 & 8 fV.3. c. 34. s, 4. to all payments to ministers or 

the defend- curates officiating in churches or chapels, the latter statute extend- 

demandTof '"S ^^'^ ^^ tithes and church-rates. 

this nature. Mr. Nortotij cotilroj answered these objections. The substance of 
L ^^o J 1^;^ defence against them was fully sufficient, if true: for he denied 
the first to be material, and the three last to be well founded. 

The matter was adjourned to Monday 28th November. Then 
this motion being mentioned again the court inquired, whether the 
return of the certiorari was filed ? And Lonl Mafisfield said, he had 
called for and read the affidavits for obtaining the certiorari: and 
upon the shewing cause, Mr. Justice Dennison mentioned a case of 
Bex V* Fumes^ B. B, H. 6. Geo. upon a certiorari to remove an 
order made upon the act of 7 & 8 PV. 3. c. 6. for payment of small- 
tithes; where Lord Chief Justice Pro/^ thought, that where the 
right was in question^ such oases were never intended to be the 
subject of that act of parliament. He said, this was only spoken 
from a note which he had seen, but it should seem to be right and 
true(a); and the raUier, fi*om a case of Bex v. Fumess being men- 
tioned in 1 Str. 264. where an order for non-payment of small 
tithes made on 7 & 8 W.S. was quashed. (6) 

Lord Man^UL this term delivered the opinion of the court He 
began with stating the two acts of 7 & 8 fF. 3. c. 34. s* 4. and 
1 Geo. St. 2. c. 6. s. 2. (c) The former relates only to great and small 

(a) Sir Jame* Burrow aajrsy it is ri^t and ** church or chapel, or any ways in t ere ste d in fte 

true: at least, he had a MS. note of the same " saidtithes, upon complaint oT any parson, rior, 

case to the same eflfbct, or str o nger; for his note ** curate, fanner, or proprietor of sach &hes, or 

says, '^ Fer cu». The design of the statute was '* any churchwarden or chapelwarden, or dber 

*' only to give a speedy remedy for small tithes, *< person, who ought to have, receive or collect 

** where the right it agreed.'* ** any such tithes, rates, dues, or paymenti, si 

(J>) The order according to that report was *' aforesaid, are hereby authorised and reqiiiifd 

quashed, because said only upon complawu gene- " io summon, in writing, under their hanoi and 

ndiy, and the 7 & 8 IT. S. requires the complaint « seals, by reasonable warning, such Qudcer or 

to be in writing* *< Quakers against whom such complaint shsll be 

(c) Hiis section is as follows. — <' And whereas <' made, and afler his or their appearance, or 

'< by an act made in the 7th year of the reign of " upon defiuilt of appearance, the said wannng 

'* king WUkam the third, a remedy is provided « or summons being proved before them upon 

'< for the recovery of tithes and church-rates, •* oath, to proceed to hear and determine the ssid 

" where any Qnaker should refuse to pay the « compUunt, and to make such order therrin, at 

« same : be it enacted by the authority aforesaid, « in the said act is limited or directed; and also 

« that such remedy shall be and is hereby ex- •* to order such costs and charges as they tfasll 

*< tended, and the like remedy shall and may be *' think reasonable, not exceeding 10s. as upon 

*' had and used against any Quaker or Quakers « the merits of the cause shall appear juit; 

*< for the recoveruig of any tithes or rates, or << which order shall and may be so executed, and 

<< any customary or other rights, dues, or pay- ^ on such appeal may be reversed or affinned by 

'' ments, belonging to any church or chapel, « the General Quarter Sessions of the county or 

« which of right by law and custom ought to be « piece, with such costs and remedy Ibr the 

'< paid for the stipend or maintenance of ai^ « same, and shall not be removed into «ny otber 

*' minister or curate officiating in any church or '< court, unless the title of sucl\ titbe^ 4ues, or 

'< chapel; and any two or more justices of the *' paypoents shall be in question, in like mamMr 

" peaee of the same county or place, other than " as in and by the said act is United and ffo- 

** suchjustioeef the peace as IS patron of any such *< vided.*' 
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tithes and church-rates, and is tempornr)\ Tlie latter makes it 1758. 
perpetual, and extends it to " any tithes or rates, or any cus- — ~ — 
** ternary or other rights, dues, and payments belonging to any v. . . 
** church or chapel, which of right by law and custom ought to be ^<»*S/^^« 
" paid for the stipend or maintenance of any minbter or curate 
** oi&ciating in any church or chapel." And both acts direct, 
^^ tliat the proceedings shall not be removed into any court, unless 
^ the title shall be in question.'' It is upon the last act that the 
present order was made. A certiorari has issued to remove the 
mtler into this court, and it came on upon exceptions to the order. 
Both sides made very material objections — one side, to the order; 
fbr that tlie justices had no jurisdiction, because the title was in 
question : the other, to the certiorari ; for that no certiorari could 
issue by the express provisions of the act to remove the proceedings 
fifom before the justices into any other court, because the title wasf 
not in question. 

The act was made in favour to, and for the ease and benefit of 
Quakers, and to save them from troublesome and expensive piro- 
secutions: but it never meant that a mere scruple of theirs, or an 
obstinate with-holding of the tithes, should be anyfaindrance to the 
matter being determined by the justices of peace. This would have 
(rastifated the very intention of the act, which meant to give this 
jurisdiction to justices in that very case; where the real' right and 
tide to them should not be in dispute between the parties. 

Here his Lordship directed the affidavits on which the certiorari 
was granted to be read. It was therein sworn on the part of the 
defendants, *^ that the defendants controverted the title to the 
^ tithes before the justices;" and also, ** that the title to the tithes [ 867 3 
'* was then and at the time of making the said affidavit really in 
*• question." 

The justices had notice to shew cause against the certiorari. On 
shewing such cause, five old inhabitants of the chapelry swear by 
tbeir affidavit, '* that such customary stipends or payments have 
*' always been paid to the curate by the land-holders, without any 
" sort of scruple or objection, except lately by the Quakers;" and 
no other persons dispute it And these five persons also swear, 
•• that they believe them to be due ; and that the former owners of 
'* these very lands, which had been purchased about four years ago 
^ by these Quakers, did pay for them, as other persons did in the 
** said chapelry ;" and these Quakers purcha^ the lands as subject 
to such payments. 

These are the affidavits upon which the certiorari was granted. 
Now, if thb general allegation ** of the Quakers contravening 
^ the titie," and the consequential assertion, << that the titie was in 
^ question," without any further particulars, or shewing at all 

C 2 
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1758. upon what foot they controverted the pajrment, should be esteemed 
P^"* a sufficient ground for removing the orders, it would put a total 
▼. end to these acts of parliament, and evade the very design and in- 
WakefieUL ^^^^ q[ making them. For the Quakers mi^t pretend, that 
they are obliged in conscience to refuse or controvert the payment 
of these demands, and, consequently, to question and deny the 
right to receive them. Now that is die very thing the acts meant 
to provide a summary remedy for. The intenticm was, that in 
such case the justices should make an order to compel them to 
pay. Their affidavits are general, ^ that they controverted the 
title, and that it was really in question.'' Whereas by the affida- 
vits made by the five old inhabitants it is very plain, that the for- 
mer owners of these very lands have always paid ; and that these 
Quakers, who are the subject of this order, have no pretmce to 
dispute it, upon any other foot than their own general scruple to 
pay any demand of this nature ; which these acts are, for their 
own ease «nd advantage, 'Calculated to compel them to do, in a 
method the most gentle and convenientfor themselves, who scmple 
to p^y without compulsion. 

We are all of opinion, as to the merits of the case, that the 
title is not so controverted, or so in question, as that the justioei 
can be preclud e d from jurisdiction, or their order be regularly and 
[ 868 3 properl^y removed into any other court. And we areall of epiiueo» 
that the rule for the certiorari having been made absolute^ and 
the return thereto having been filed, ought not now to stand in 
the way, and prevent us from coming at the real justice and menti 
of the case. For, if the certiorari issued improoidij we can order 
it to be sqperseded, and the return to be taken ofi^the file. There 
have been several instances of this ; one was, where an order of tiro 
justices was appealed from, and before the time when the appeal 
should in course have come on at the sessions, a certiorari was 
brought to remove the order: and, because the certiorari was 
brought before the time of hearing the appeal was come, the certuh 
rari was quashed, and the return taken off the file. The other 
was a certiorari to remove an indictment from the (Xd BaHey; 
and it appearing to this court, that they could not give judgemeut, 
but that Uie sessions of oyer and terminer at the Old Bailey ought to 
do it; the like method was taken, and it wa^sent back to the court 
below to pronounce the judgement. Therefore, upon this case, we 
are all of opinion, that the writ of certiorari be superseded, quia 
improoidi emanavit; the return taken off the file, and the order 
remanded. 

His Lordship added this hint, to be observed in future cases of 
this sort; tdz. that upon all orders of this kind, the great and ma- 
terial point must be, whether the title to the tithes was really in 
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question or not; and ought to be determined before the certiorari 1758. 
issues. ""jte 

^ T. 

P. 31 Geo. II. A. D. 1758. Scac. '^"*^^* 

Hawkins v. Harkness. [MSS.] 

To a bill for tithes^ the defendant insisted on a tender of 1^ \6s* vnme 
before it was sued, llie cause went on to a hearing, when the ^^^^^^ 
plaintiff being unable to surcharge the defendant, the court de- tender, and 
creed the defendant to pay the 1/. 165. and dismissed the .bill with ^^^i^ 

costs.. >nff b not 

abbtofur- 

chbirgey his biU, ciecpt •■ t» die swb Unbend, wiU 1% dimMed with costs. 



Tr. 31 & 32 Geo. IL A.D. 1758. [ 869 ] 

Hatham v. FosUr. [MSS.] 



To a vicar's bill for tithes^ the defendant insisted, that fab farm A dcfimce 
and lands had been always hdden and occupied fioee from pay* ££^^ 
ment of all tithes, the same being the demesne Itocbiof the <»own» dsoMsnes 
and held by the king and his predecessors, kings cX England^ in crovnySB. 
right of die crown, and thai they had not been granted^ deniisedy 31?^^ 
ot alienate tber^irom, save for short teims of years : he theaefore tborttsnis^ 
insisted, tliat as his majesty and all his predecessors,, and Us and ^ ^'^'^^ 
their tenants and farmers of the said lands, had for tine beyond from pay- 
memory down to the ptesent time, holden and enjoyed the saose S!!^^ 
free from the payment of aU tithes whatever, his mi^ty was still good. 
entitled, and the defendant, as occupier, is still entided toehold the 
same so free and discharged, as fiilly and efiectually aa iC the same 
had been in the proper hands of his majesty. He denied that any 
tithe had ever been paid to the vicar, and knew of no other cause 
«f exempdon. Decree to account for the value of the dthes. 



M. 32 Geo. II. A. D. 1758. In Chanc. 

Fervwicke v. Lambe. [AmbL 365.], 

Bill by the plaintiff, as vicar of Bolan^ in. Northumberlandy for AmodaMof 
an account and satisfaction of dthe-hay in the township or hamlet bi^broid 
oSShortflat within that parish, for the year 1755, to which he made Asf uvcer- 
claim under an endowment. 

The defendants in their answer insisted upon a modus^ that the 
occupiers of a part oi SkortfUU-lx^j lying within the said hamlet, 
called The ParsorCs Bounds^ have time out of mind, and ought 
annually to cut, win, and mak^ into hay of the grass growing 
thereon two fothers, and carry the same at their own expence to 
the vicarage-house, in satis&cdon for dthe-hey of the whole townr 

C S 
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1758. ship or hamlet, and that the same hath been and ought to be ac- 
Femoieke <^6pted as such ; and that a fother is a certain determinate quantity 
▼• ^ well known in those parts. 

It was proved by the plaintiff's witnesses^ and not contradicted 
by any on the part of the defendants, that Shortflat-bog is the 
worst part of the township, and tliat the ParsorCs Bounds is the 
C 870 ] worst part of ShortflaUbc^ ; that it is a wet, swampy, unculti- 
vated piece of ground, and that it produces only rushes or sedges, 
or at most, but a very little grass ; that the produce of it is only fit 
to cover houses and ricks : and it was proved by the witnesses on 
both sides, that a fother is as much as can be drawn in a long wain 
by two oxen and two horses. There was no evidence of tithe in 
kind having ever been taken for this hamlet, but on the contrary it 
was proved by the defendant ^at this modus had always been ac- 
cepted. 

Several objections were taken to the modus by SeweU and Ambler : 
1st, As unreasonable, with respect to the occupier, upon the &ce 
of it: 2d, Unreason^ible, upon uncontroverted evidence, with respect 
to the vicar : Sd, Uncertain. 

As to the first, it was argued, that it was unreasonable for the 
occiqiier of this small part to pay tithes for the whole township. 
As to the second, that the vicar, in fact, hath nothing but rushes 
and sedges in lieu of tithes. That, as a modus on the one hand 
may be too rank ; so, on the other hand, if it appear to be worth 
nothing, it is void. As to the third, that the fother, as described 
by the witnesses, is too uncertain. The quantity of hay depends 
cm the condition of the soil, on the weather, on the goodness of 
the oxen and horses, and on the will of the occupier, who may take 
the c^portunity to carry it in wet weather, when the bog is 
scarcely passable. 

On the other side it was argued by Perrott and Braamingi as 
to the first objection, that it was not unreasonable ; for the court 
will suppose the whole township in possession of one owner at the 
time of the agreement supposed by the modus^ who might lay the 
whole burthen upon this pait. It might be worth the vicar's while 
to accept it. The tenant rents it accordingly; the purchaser buys 
it cum onere. As to the second, it might have been very good land 
at the time ci the agreement, perhaps better than any other in the 
township. Any alteration since is not to be regarded. The other 
parts may have been improved, perhaps, because clear of tithes. 
As to the third, that it was certain enough. Tithes are afiected 
by weather. If the horses are not good, it is a fraud on the vicar, 
and an action will lie. As certain as a hoard of apples, or a bushel 
of com, which is different in different places, and is more or less 
according to the market to which it is carried^ 
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Sir Thomas Clarke^ Master of tbeRoHs, was of opinion, that it 1758. 
was reasonable enough, but not sufficiently certain, for tlie reasons wen»ukk 
given at the bar ; and decreed an account v. 

Tr. 32 & 33 Geo. II. A. D. 1759. Scac. 

Bemers v. HitteH^ Clerk. [MS.] 
On a trial at law the modus was found, and the bill dismissed Amodui 
with costs. Then the defendant brought a bill against the rector to ^^^ a^triiS"^ 
establish the moduSf and he by answer submitting thereto, the court ^ ^^f and 
established the same, and ordered the plaintiff to pay the defendant missed. 
the rector, his costs of the second suit On a bin to 

establish 
the moduSf tlie defendant admitting it, was held entitled to his costs. 



Tr. 32 & 83 Geo. II. A. D. 1759. Scac. 

JTumas v. Price. 

Bill by the vicar of Cadoxton^ near Neath (a), in the county of MilUwhen 
Glamorgan^ for the tidie of the toll of com ground at water- ShLbiT 
corn grist-mills, stating, that the defendants refused to account s Wood's 
for tfa^tithe^ tinder a pretence that the mills were erected on lands ^^**** ^^^' 
which heretofore belonged to a religious house exempt fixmi the 
payment of tithes: but the plaintiff insisted, that the erection of A mill built 
new mills on abbey-lands which were exempted from the pay- ^jJJ^^g c 
ment of tithes, would not exempt such new mills from the pay- an ancient 
ment of tithe of toll: that the defendants also pretended, that ^^a"**" 
there was heretofore an ancient mill in the said parish, which personal 
was exempt from the payment of tithes, and which through length 
of time was decayed and takeii down, and that the said new mills 
were erected in the same place with the old materials; and that 
therefore no tithe was by law due for the same ; but the plaintiff 
charged, diat the said new mills were erected on a part of the 
parish where no ancient mill ever stood, and on a new channel or 
curtrent df water, which had been diverted from its ancient course 
into a new course for the private purposes of the owner of the 
soil. 

The defendant Williams admitted, that the plaintiff was vicar of 
the parish, and entitled to all small and vicarial tithes yearly arising 
therein, or to some pecuniary satisfaction in lieu thereof; but whether 
he was entitled to the tithe of the toll arising from' all mills, and 
jmrticularly from the new-etected mill, he could not say. He [ 872 ] 
said, that the lordship of Cadoxtony and the several messuages and 
lands belongmg thereto, together with the rectory and advowson 

(a) Neath was one of the lesaor abbies Tallied at tbo diisolutioii) according to Speed, 
at 150^. 4j. 9d. 

c 4. 
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1759. of the parish-church of Cadoxton^ had been anciently held amf 

^ Tkomat ^J^Y^ ^r ^^^ ^^^ P^^ of the possessions of the abbots of Neath 
▼. Abbey ^ and their successors^ as lords of the manor of Cadoxtcrij near 
^^ Neaih ; that the said manor or lordship was now vested in H. Stan" 
ley J George Rke^ and H. CompUm ; that the Earl of Brook waa 
entitled to the rectory and advowson of the parish-church, and to 
such tithes as belong to the impropriate rectory thereof; thai the 
said G.Rke in his own right» the defendant M.Price as lessee 
to H. Stanley^ and this defendant TV Williams as lessee to ILComfh 
tonj were seised of and entitled to the rents and profits of the 
several messuages and lands in the parish of Cadoxton^ which were 
part and parcel of the lordship of Cadoxton^ near Neath^ and were 
parcel of the possessions of the said abbots of Neath Abbey^ and 
their successors ; that on part of the possessions of the said abbots^ 
on a certain brook called Clydachy in the said parish, there was aa 
ancient mill, which, from time beyond the memory of man, had 
been free, quit, and exempt from tithes; that the defendant 
Jtf. Pricej as lessee of Atme Stanley^ whose estate therrin H* Stanley 
now had, and T. WilliamSj the fether of this defendant^ who was 
then the lessee o(H. Oompton and 6. Rice^ being ppssesMd of the 
said ancient mill, as parcel of the estate which heretofore belonged 
to the said abbey of Neath^ did, in the year 1 740, pull down the said 
ancient mill, and with some part of the materials therec^ erect and 
build another mill on the stream of tlie said brook, and on lands 
which were heretofore part of the possessions of the said abbots, 
and which for time immemorial had been free and exempt finon 
the payment of tithe; that the defendant M. Price^ and J. WU^ 
Uamsj the father of this defendant, having built such new null, 
this defendant and the said owners of it permitted the other de- 
fendants to hold the said new-erected mill during several years, as 
tenants to diem, the profits of which were payable in shares^ as in 
the said answer is mentioned ; that he had not at any time there- 
tofore occupied any mills whatsoever in the parish, save the said 

[ 875 ] ™ill 9 ^^^ ^^ adnutted, that he had never paid the plaintiff for 
the toll arising therefrom for any time since he became possessed of 
the profits thereof; but he insisted, that he, as lessee of the estate 
of H. ComptoHf G. Rice^ and M. Pvice^ are landlords^ of the said 
mill ; and that no tithes whatever are due by any right, usages or 
custom within the parish, from any rents paid to them as landp 
lords ; and that the same so paid to them ought to be esteemed as 
an annual expence issuing from the profits of the mill ; and that 
if any tithe is due from the said miU to the plaintifi^ it is due from 
the miller who occupies tlie same as a personal Uthe only^ to be 
paid out of the neat profits made by the miller after all deductions 
whatsoever ; and therefore he was not, as landlord, obliged to set 
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fijrth the corn, grain, or malt paid or delivered by the said respeo 1759. 
live millers, but that the phuntiff should resort for satis&ction therein -^^^^^^ 
to the respective millers who were the occupiers thereof. He t. 
further said, that if the new-erected mills should notwithstanding ^*^' 
their having been erected with part of the same materials, and on 
the stream of the same brook as the ancient mill, and on land ex- 
empt from the payment of tithes, be subject and liable to the pay- 
moit of tithes, yet that no tithe ought to be paid by new erex^ted 
mills until such time as they had fully cleared the expence of build- 
ing the same; and that the same tithe, if any was due thereon, 
should be paid as a personal tithe by the occupier resident in 
the parish : and he averred, that he had never resided there, but 
in the * town of Neath ; and that he was in no other manner 
concerned in the said mills than as landlord to two third parts 
thereof. 

The defendant M. Pricey as lessee of the other third part of the 
said mills, put in the like answer, excq)t that he further said that 
he did not live in the parish till the year 1753; and that he had 
yearly since tiiat time paid to the plwntiff one guinea, which he 
had accepted in lieu of all his, the said defendant's, vicarial tithes 
in the said parish; and insisted, that he was not liable to any per- 
sonal tithe whatever arising within the said parish until that year, 
when he came to dwell therein. 

The other defendants, who were tenants and servants to the 
other defendants, put in the like answers; and insisted that no tithe 
was due from them till the mills had fully cleared all charges and 
expences liud out in the erecting thereof; that if there was any 
tithe due for the toll of the said mills, it was either to be esteemed 
a predial tithe, and due to the impropriate rector of the parish of 
CadoxUm^ or a personal tithe, and of right due to the rector or vicar 
of the parish where the defendants inhabited and dwelt during the 
time they rented and occupied the said mills. 

The plaintiff replied to all the answers, except that of the [ 874 3 
defendant W^ Thomas i the defendants rejoined; and witnesses 
were examined on both sides; and upon hearing counsel, the 
defendant's counsel objected, thai 6. Bice^ one of the owners of 
the mill, was not a party before the court in this cause; but on 
hearing the plaintiff's counsel thereupon, the court over-ruled the 
objection. 

And on reading the depositions taken en the plaintiff's behalf; 
and the answer of the defendant Williams ; and on debate of the 
matter ; the court declared, that the plaintiff was entitled to the 
tithe of the toll of the said new-erected mill in the nature of a per- 
sonal tithe only, that is to say, the tenth part of the clear profits 
arising ' from' com, gritin, and malt ground'in the said mill, over 
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and above all incident charges; and thereupon ordered the several 
defendants severally to account with the plainti£f for the tithe of 
the profits of the mill, after an allo^^ance of all incident charges, 
and pay the same to the plaintiff, with his costs of suit to be taxed; 
and the bill to be dismissed as against W. Thomas the servant, 
with 405. costs, to be paid over to the plaintiff by the other de- 
fendants. 

On the 15th of November 1762, the defendants' counsel prayed 
iime to file exceptions to the report ; and the hearing being ad- 
journed, the defendants filed exceptions accordingly ; but on the 
25th of November 1762, upon hearing counsel, and reading the 
decree, report, and exceptions, the court ordered the exceptions 
to be over-ruled ; the report to be ratified and confirmed ; and the 
defendants to pay their several shares reported due, in the propor^ 
tion in the said report mentioned, for the tithes of the profits in the 
said mill, with subsequent costs, (a) 



H. 3S Geo. 11. A. D. 1760* In Cane. 

Sims v« Bennett and others (6). 

The bill in this cause was filed by the plaintiff as vicar of the 
parish of Eastham in the county, of Essex^ against the defendants* 
Bennett and Johtison^ as occupiers of land within the parish, and 
against the defendants Wilkes and his wife^ and Hitchj as claiming 
the rectory impropriate of the parish. And the end of the bill was, 
that the defendants Bennett and Johnson might account with the 
plaintiff, and make him satisfaction, for the tithes of all beans and 
peas sown by them in several parcels of land within the parish, 
and which they had firom time to time^ and in Jub/ and August then 
last gatiiered, or caused to be gathered, by the hand, in the fidd, 
by plucking them from the stalk whilst green, and which they 
had sent to several markets and there sold for the food of man ; 
and against the other defendants to set forth what right or title 
they claim to those tithes. 

For these purposes, the bill charged that in 1756 the plaintiff 
was instituted and inducted into the vicarage, and thereby became 
entitied linder an ancient endowment to all tithes in the parish, 
except tithes of sheaved com and hay, expressed in Latin by the 
words dccima: garbarum etfceni. 

That in the year 1309, Ralph de Baldockj bishop oi London^ at 
the instance, and in consideration of the poverty of the then abbot 
and convent of the monastery of Stratford Langthome in the said 



(a) In Moire v. Russdl, cited supra 355., it (b) I am indebted for the report of this case, 
appears that i\ mill erected on lands protected bj and that of Sansom and ShaWf sugtra 806. to the 
a modus was held to be dikhargod of tithes, libcnditjr and politcnws of Mr. Justice BuUer* 
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pArish, and with the consent and approbation of the then chapter 1760. 

df the episoc^Md see of London^ did^ by deed dated the 9th of April — ~: 

1309, 2 E*^, appropriate the said rectory to the said abbot and v. 
convent and their successors, and did thereby endow the vicar of 
the sfud parish otBastham for the time being thenceforth for ever 
with all tithes arising withm the said parish proeter decithas gar^ 
barum et foeni^ and abo with a certain pension of five marks \q be 
paid yearly by the toid abbot and convent and their successors, 
to the vicars of the said parish for the time being out of the said 
aoepted tithes. 

The bill then set forth the instrument of appropriation and 
endowment in the words thereof; which, after reciting the poverty 
of the convent, appears to be as follows : Z)e eansilio et assensti 
capihdi eedesia nostra vobis donixmm^ concedimus^ et authoritaie pon^ 
iificaU ienore prmentitm^ chariiatis intuitu appropriatnus in usus 
proprios imperpetuum possidendum ; sahd inde ccngruA portione ad 
tasteniationem perpehU vicdHiin eddem ecclesid tninistraturi quern sic 
otdinafie dUtimUs et tasare; Ifnprifnis^ vit. drdinamusj quod vicarius, 
qui pro'tempore eritj ibidem ii^iinsuhi fuAeai, quein ceeteri vicarii tdii- 
mis retrixutis teinporibus habeniMnsu^oeritnt. ISt qubd idem vicarius 
habeitiet pertfpiat dectmas hoHerum et curtilagicrum ac omnimodas 
deciinaSf pfater d^cima^ gdrbdrum etjcmi et motendini adventum. Et 
prttter hoc ordinamusj qkbd idem incartus singulis annis habeat et per- 
cipiat a xMisj ahbate et eorro&ritu^ ' injestis Sancti Mickaelis et Paschte 
per esqudles portiones qulnqtieHiarcas legqlium sterlingor depriedidf C 876 ] 
decimis garbarum. ' The instroAient then only reserves to the 
bishop of Lhhdcn and h!s chapter the gift' and nomination to the 
vicarage as often as the same should become vacant. 

The bill then started, that in die reign of /f. 8. the estates and 
possessions of the abbot ahd convent, upon the dissolution of the 
monastery, were, by act of parliametit, vested in the crown ; and 
that the king afterwards' by letters patent made a grant of the 
rectory, under which grant the refCtory is now claimed as impro- 
priate by the defendants Wilkes and his wife* 

That the defendants Benniftt and Johnson have occupied and en- 
joyed several parcels of land within the parish, and that in the year 
1756 and in other subsequent y^r^ they have planted and sowed 
such land with several quantities of beans and peas, and from time 
to time gathered the same by hand in the field by plucking them 
from the stalk whilst green, and sent the same to several markets, 
and there sold the same for the food of man, without pBying the 
plaintifi^ tithes thereof, or making him any satisfaction for the 
same ; and the bill charges, that such tithes have always been con- 
sidered as small tithes and belonging to the vicar of the said parish, 
and not only so, but that as vicar as aforesaid, the plaintiff is en- 
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1760, tided to the tithes c^ beans and peas gathered green- by virtue oC the 

"' said endowment, and that by virtue of such endowment all manner 

T. of tithes yearly growings arising^ or* renewing in the said parish^ 

except the tithes of corn and grain, belong to andvwere thereby* 

duly and properly granted to the vicar for the time being ; and the 

bill therefore prayed an account and satis&ction for these tithes* 

The defendants,. iS^^in^/ and Johnson^ by their, answer admitted, 
that they had sowed several acres in the parish with beanaand peas^ 
and that they had gathered and sold the same green ; but said,.tliat 
the tithes of all beans and peas, whether gathered green or other- 
wise, having been always paid to the rector, and esteemed to belong 
to him, they had therefore from time to time compounded with, 
the defendants Wilkes and his wife^ as she is the impropriatrix of 
the rectory, and hoped they should not be again oompeUed to 
account with the plaintifi^ as vicar, for these tithes, and submitted 
the right to the judgement of the court. 

The defendants Wilkes and his wife by their answer claimed the 
rectory impropriate during the Ufe <^ Mcs* WUkfSt. and the de- 
fendant Hitch claimed the same in reversion after her death. And 
these defendants by their answer insisted, thai beans.ai^ peaa^calr 
C 877 ] tivated in the fields by the plough^ wherever the same;, when ripe, 
are gathered into bams, or gathered by the hand from the stdk, 
when green, are to be considered as great tithes, and belonging to 
the impropriator, and ought not to be looked upon as small tithes, 
or as belonging to the vicar; and said, they bcdieved that nather 
the plainti£^ nor any vicar of the parish, ever received any tithe of 
beans or peas, but that such tithes have always been taken hg the 
impropriator. 

Upon the evidence it appeared from many witnesses, and some 
very old ones, that for at least 40 or 50 years last past, beans and 
peas had been cultivated in the fields or grounds of the parish, and 
that the same had been gathered and sold greea; and many 
witnesses proved, that the tithes thereof had always, been paid or 
compounded for to the impropriator ; and no instance at all was 
shewn wherein such tithes were ever paid or compounded for to 
the vicar. 

Mr. Yorke^ solicitor genei*al, and Mr. Wilbraham^ argued for 
the plaintiff, that peas and beans sown in a garden are certainly 
small tithes: that fields are but as enlarged gardens, and the 
manner of husbandry cannot alter the nature of the tithes. la 
Cited su- support of this was cited Wharton v. UsUy S Lev. 365. which was 
Pf« 754. ^ ^^ggg concerning the tithes of flax arismg in the parish of Thorpe 
in Essex^ in which it appeared that the rector had always received 
the great tithes, and the vicar the small tithes, and it was holden, 
that flax being in ita nature a small tithe, it made no difference 
whether it was sowed in gardens or in open fields; and though 
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Aere appeared to be 26 acres of arable ground sowed with flax, 1760. 
it was holden, that the vicar was entitled to the tithes thereof; 



end by the opinion of three judges against Holij judgement was v. 
given for the vicar. That the same point had been determined in ^^^ 
this court by Lord Hardmcke in a case of Smith v. ff^attj at Sapni777. 
the sittings after Trinity term 174S, that a vicar endowed of 
small tithes is entitled to the tithe of potatoes, as a small tithe, 
though set in open fields, and in great quantities. They cited also 
the case of Sarsdale v. Smith, Cro. EUz. 683. and 2 Bo. Abr. 335. Supra 207. 
pL 7. where it was holden, that the word garba strengthened with 
a usage, was sufficient to take in tithe-hay, which, they said, shews 
that without the usage it would not ; and they argued that the evi* 
dence of the usage in this case could amount to nothings for that it 
appeared by the evidence that thb culture in the parish had com* 
inenced within about half a century. 

But, supposing the quesdon to rest only on the instrument of [ 878 ] 
endowment, it would be wholly oo the defisndaiits to shew that the 
tithes of beans and peas are induded in the word garboj the vicar 
being endowed generally of all tithes ; prater decimas garbarum. 
31iey cited further Nicholas v. EUiotj Bunb. 19. to shew that the Supneis. 
dthes of beans and peas are smaU'tithes; and they said that Gumley 
V. Birtj Bunb. 169. was not contrary to this, for th^re the idcar Supra 656. 
could shew neither endowment nor usage. They cited further 
WtdUs-w. Paine, Ckm. Bep. 633. where it was determined, that Supra 749. 
dover-seed, though gathered from open fidids, was a small titlie. 
They argued further, that the words decinue hortorum in the endow- 
cnent induded the tithes of beans and peas, as garden tithes, and 
the change only of the locality cannot alter the nature of them. 

Mr. Pratt, attomqr general, for the defendants, took notice of 
the great consequence of this case to all vicars and impropriators : 
that the gathering of beans and peas gre^i from the stalk, must, 
from the nature of the thing, have been a veiy ancient usage, and 
that beans and peas must from their nature have always been a 
great tithe : that beans and peas dry must always have been con- 
sidered as a rectorial tithe, and that Uiere could be no reason to say 
that thdr being gathered green should make a difference ; and if 
the rector is entitled to the tithe of beans and peas, he must be so, 
whether they are considered as dry or green. 

Lord jKe^per said, suppose Indian com should, be sowed here^ 
would it be a great or small tithe ? 

To which Mr. Attorney General answered, that he conodved 
it must be taken as a great tithe^ being of the general nature of 
com, which is so. 

As to the case of Barsdale and Smith, he said, that it shews the 
great extent in which the word garba may be taken, and weight 
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1760; being laid on the usage, it was the strmiger to the present purpose^ 
there being here the strongest evidence of usage that could be 
V. proved in any case, which he insisted upon as a most material ciiv 
JBenneu. cumstauce. That the case of Nicholas v. Elliott was founded on 
Supra 656; the usage, as appealrs from the other case cited from Bunbwyj of 
Gumley v. Birt. .He cited a ca^e of Hodgson v. Stkitkj in the Ex- 
Supra 743. chequer, 14th July ITIS, Bwib, 279^ wherein it was holdeo, that 
vetches cut green for fodder were a great tithe, as participating of 
the nature of hay. And as to the signification of the word garba, 
he insisted that it signifies not only what i% but what may be 
bound up. 
[ 879 ] Mr. CoXf on the same side argued, that although the substantial 
question must dq)end on the old instrument of endowment, yet that 
here there were many incidents material to determine the rigfatsof 
the parties : that the foundation pf the defendant's claim is grounded 
on common right, and that the plaintifFs claim is against it;x for 
that primd fdcie and of common right, all tithes belong to the 
rector, and the vicar can claim none but what he can shew a right 
to either by endowment, or from usage of payment, which is evi* 
dence of endowment : that here an endowment being produced, the 
question is spedfidc, whether the tithes of peas and beans: b im 
duded in it or not But, as the general endowment of vieanges 
. is of the small tithes only^i and as all other tithes are called tectorial 
tithes, it may be material to consider at large, whether the.tithe of 
peas and beans ia to be taken as a great or small tithe ; for if taken 
as a great tithe, it may substantially be said to belong to the rector; 
but, if considered as a small tithe, it ttrould still rest as a matter to 
be shewn within the endowment, and it would be impossible to sty 
with propriety that the gathering green or dry could make, a dif- 
ference. For suppose the exception had been of beans and peas 
generally, the gathering of them one way or the other could not 
have varied the right it is difficult precisely to determine what 
great or small tithes are. In the Codex^ 2 Vol. 691. (a) great 
tithes are said to be com, grain, hay, and wood, and small tithes 
to be predial tithes of other kinds, and also the mixt and penodal 
tithes. Now grain may be said to be grain of all sorts^ and theie^ 
fore beans and peas are to. be considered in their nature as great 
tithes ; and then it seems to be allowed from the cases cited oo die 
other side of Wharton and Lidei and SmWi and fVyaitp that, the 
quantity of the lands sown with them^ or the manner of husbandry^ 
cannot alter their nature. 

It seems probable that the first line of distinction between great 
and small tithes was made according to the quantity and value of 
things, and as the original culture of the lands in England was 

(a) Gibson*! Codex juris ecclesiasUci. 
17 
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corn^ bay, and wood, diey were determined to be great tithes, and 1760. 

other things, being of less value and quantity, were let as small "Z 

tithes. And though the reason of the distinction may not be re- v. 

garded in particular cases, yet it has reduced things to a certainty, ^^^nett, 

and is fit to be adhered to as a sound, permanent rule ; and where 

new things have been introduced, the tithes of them have always 

be^i considered as great or small according as the things most 

participated of what were before determined to be great or small 

tithes. And though it is difficult to search out the true ground [ ^^^ ] 

and foundation on which things depend, yet suppose corn to be 

sown in great quantities in a garden, it would be almost absurd 

to say that this could change the nature of the tithe. And it would 

be the same thing to suppose pot-herbs sown in great quantities in 

an open field should thereby change their nature with respect to 

the tithes. If then beans and peas come to their maturity are to 

be considered as com and grain, and, consequently, that the tithes 

thereof are great tithes, the gathering of them green can no more 

alter their nature, than the particular manner -of the culture can, 

where they are sown in opien fields; 

The case that seems to- have occasioned the difficulty upon this 
ihatter is the case of Silr Ridtard Uvedale v. Tindale^ reported in 
Hutton ??• where it is said, that quantity was holden to be suffi- 
cient to make that a great tithe which otherwise would be a small 
tithe. But it appears in the report of this case in Cro. Car. 28. 
that what was said by Hutton to have been the opinion of the court, 
was only the argument of serjeant Hendon^ of counsel for the 
plaintiff; and it appears in Cro. Can diat Hendon having argued 
that they were minuUs decinue^ serjeant Bridgeman^ of counsel for 
the defendant, cited a case of the dean and chapter of Norwich in 
45 Eliz. where it was adjudged upon special, verdict, that the tithes 
of forty acres of land sowed with saffiron appertained to the vicar, 
and not to the parson ; to which Hendon answered, that that was 
not because they were minuUe decima^ but for that iipon the endow- 
ment found, the all^ation was, that the parson should have tithe 
of hay and corn only. But Yelveriorij who was then a judge, said, 
that was not the reason, but that it was because they were accounted 
as mimdce decinue and appertained to the vicar. And it is very 
remarkable upon this, that if such an observation was made by 
one of the judges of the court, it is impossible that the points men- 
tioned ill Hutton to have been agreed to by the courts ooidd ever 
in &ct have been so agreed to. Besides, the case as reported in 
Cro. Car. concludes with these words, •* And all the judges 
resolved, that woad growing in nature of an herb, the tithes thereof 
ought to be reputed as minuta decinue ;** and judgement was given 
for the defendant. The case therefore in Hutton thus considered 
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1760. plainly shews, that tithe must receive its denomination, of great 

7 or smaU from the nature of the thing in question, and not from 

V. tlie time of gathei*ing, or from the quantity or the place where 
^^^^**^^ it is sown. And it is plain from comparing the books together, 

£ 881 ] that all the writers who have endeavoured to maintain the oon» 
trary doctrine, or to raise doubts upon the matter, have transcribed 
their arguments from that mistaken case in HuUan*s Reportfb wbi(ch 
is a posthumous work, and a translation only from the authoi's 
manuscript. 

As to the case of Wharton v. LisUf it is reported in several otbev 
books beside Levinz; it is also in 4 Mod. IBS. Carth. S63. SkiM. 
S41, and 356. Comb. 201. 209. And as it is reported in spme^ 
the books, it appears that judgement was given by thxee.ju^gef) 
against HoU C. J. that flax being a small tithe in its naturer oughts 
not to be considered as a great tithe from its being sown, ii^Jaige 
quantities. But, upon considering all the books together it afqpewik ,; 
very fiur from being clear, that this judgement was in fisMit ^gayitti 

Videiupra the opinion of HoU. For it appears that the judgement was:givieiir 
in his absence, and therefore the objections ^lentioned to have imit 
thrown out by him could only have been for breaking the caseaml 
throwing out his doubts to the counsel, who w.ere afierwarda ta 
argue it; and in SkUmer there, appears an adjournment by cmtm 
advisari vuUf and he might afterwards satisfy his doubt^t • andtsto 
his opinion, which judges now (I speak it with great deferenoe) <9fUn 
do afler a first or second argument. And if he did not concur 
with the other three judges in the judgement that was giveii^.it 
can hardly be supposed that in a case of so great consequence. in' 
point of precedent, they would have ^ven judgement in his ain 
sence. And it is plain that all his objections in their utmost. fiirce. 
amount to no more that what is said in that mistaken case in HMm 

Supn749, before mentioned. And in the case of Pain v. Underhill in the 
Exchequer, it was said by Comyns Chief Baron in giving the judge- 
ment of the court, that C. J. HoU had changed his opinion, and 
was not against the judgement. Upon the whole, therefi>re^ it 
must be submitted that beans and peas, as grain, are in their na^ 
ture, great tithes, and the manner of gathering them, or the cut 
ture, or the quantity, cannot alter the specifick nature of them. . .. 
But be this as it will, as here a special endowment is produced, 
it must be admitted, that the substantial question in this case will 
depend upon the construction of the endowment itself, and the 
usage that hath been upon it. Now the principal words of the 
endowment are, Qjuod vicarius habeflt decimas hortorwn acfimnimodas^ 
decimas pneter decimas garbarum. From the words decima$,ko9ionm 
it hath been argued, that this ex vUermini includes the titlms.of beans 
and peas, beans and peas being a garden tithe. But ^j^k is too 
flimsy an argument to deserve any laboured answer. Gaidtti titbes 
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are a distinct, specifick species of tithes, and every thing whatso- 1760. 
renewing in the short compass of a garden would yield a small 




mbe, and even wheat itself. But this case would be no rule to t. 
judge of the nature of tithes in other cases. The true question '^^**^'* 
tlMrefbre must depend on the construction of the word garba^ and 
the usage. . 

• Bishop StiUingfleet in that part of his Ecclesiastical Cases^ p. 207. 
where be treats of the duties and rights of the parochial clergy, 
Mjjrs, *' In some ^propriations there were vicarages endowed, and 

the difficulty lies in distinguishing the tithes which belong to 
from the other." — ^ The best rules I can find to be satisfied in 
dM natter, are the endowment, or prescription."— ^ The greatest 
iKficttlty hath been about small tithes, which is the common en- 
dwi m eat of vicarages." 

• Now, as the word ^^garbaH* in this endowment must in a great 
ire rule the determination in the present case, it will be very 

to trace out its true meaning and definition from books of 
MUhnri^, and the sentiments of learned men; in order to see, not 
whether these tithes merely, but whether in general this species of 
tithes is or is not included in the word garba ; for if it can be shewn 
lo be so, it seems decisive of the present question ; for then it will 
bBDg these tithes directly within the exeeption of what the vicar is 
not endowed of. 

It must be admitted, that tlie word ^^garba^^'h of very complex, 
doubtful construction, and there seems to be no Ertgtish word suf- 
fieient to take in the whole meaning of it. In Du Fresne^s 
Gkmary it is defined by the word ^^ manipidusJ* In Cowel it is said 
to mean a bundle^ and that in some places it is taken for a kandfid. 
Ill S^febmm's Glossary it is defined by the word ^^Jasciadus, sive e 
frugilmsy me e lignis^^ and by the words ^^Jrugum suarum decimam 
f0rbam sofverUes^*' In Lombard! s Collection of the Saxon Lavos^ 139, 
among the laws oi Edward the Confessor, the title of the eighth 
biw is, ^^ De decimis ecclesia reddendis," and then the first words of 
the law are, ^* De omni annand decima garba Deo debita est.** But 
the most material construction of the word arises from Archbishop 
Simtfijrd^s Constitutions with Lindmood^s Comment. These con- 
■titotions were made in the year 1842, in the time of E. S. not 
long after the date of the endowment in question ; and the fourth 
oanoo, as appears in Lindwood 188, was this: ^* Men blinded by 
*> the deception of a damnable sin cannot escape the perdition of 
^. their souls while they pay the tenth garb of their firuits for [ 883 ] 
^ kbour, and by mistake in counting pay the eleventh garb instead 
^ of the tentbw We therefiire, to obviate such damnable attempts of 
**! .jMirverse men by wholufuie remedy, by the advice of this council, 
^ ildr. pronounce them to ber ||ivolved in the sentence of the greater 

Vol. III. n 
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1760. ^* exoommunication." The original words are, ** erroris dam* 
** nabilis demo excdBcati suaram animarum excidia non devitant^ dum 



▼. ^*Jrugum suarum decimam garbam solventes pro labore meUniibuSi id 
'**"^'^' " minime computatdj rum absque errore cakulif pro decimd undedmam 
" solvunl garbam^ 8fc!^ Then comes the •* -Niw igiiur** Hew 
the words ^* garba'* is applied to JrugeSf which must mean all tbd 
fruits of the earth ; and it shews how the ecdesiasticks understood 
the word about the time when the endowment in ^[oestion was 
made. But the gkfls brings it more directly to the present quesdoftr 
Under the word^y^i^gumit m said, Harum appeUaHone larga corUitutmr 
redituSf ei non solum talis qui dejrumentis et leguminibus^ (wluch » 
beans and peas), verum eHam qui ex vinOf tihis cstdnts^ Sfc. eapitwg 
by which it appears, that legumen as well as JrumerUum waa emh 
prized in the ancient signification of the word ^ garbaP And this 
corresponds with the reason of the grant, which was to supply the 
poverty of the religions house. But the gloss is still stronger «Mkr 
the word, ** metentibus" where it is said, '^ Ex hoc verba appofOl 
*^ audorem hie loqui de/rugibus^ in quantum ad messionem aptamoitf 
^ utputay defrumentoj hordeOf /abiSf pisis^ (peas and beans), onm^ 
^V mUio, et cateris kt^usmodij quee meti solent" If this is of any 
authority, nothing can be stronger to shew that in the ancienC 
ecclesiastical signification of words, beans and peas are oobh 
prehended in the word ** garba,*' The text of the canon is cov 
tainly binding in re ecclesiasticd^ and Lindwood^ the author of die 
g^ess, was undoubtedly a man of great judgement and aocuraiq^, and 
▼ery industrious to find out the true foundation of things. Hie 
book is taken notice of with great conamendation by bishop 
Nicholson in his account of the church historians in his JBn^iA 
Historical Library, where he says the commentary or g;{o95 was €if tht 
learned collector's own composure, who was doctor of laws, offieisi 
of Canterbury^ and at last bishc^ of St. David's. And diot^ the 
old canons made in coBTOcation are not binding on the iai^ yd 
that they are binding in re ecelesiastica was determined upon grssl 
consideration in the case oSMiddieiou v. Crqfi, S Str. 1056., iHisfS 
it was holden, that the eld canons concerning ciandestine maniogis 
C 884 3 ^^^^ binding even on the laity, and a consultation as to this was 
awarded. Besides, the common law cases amount to the saOK 
thing. In Southcote v^Southeotef ASeytie 80», in an action of dMi 
upon the statute of 2 & 3 JS. 6. ttie plaintiff set forth that he was 
proprietarius dedmarum garbarum et fxni^ Sfc. and tiiat the 4e- 
fendaat sowed certain ](and, •containing so many acres, in ihatipatisb 
with grain, and after mowed it, and canied ui^fiy the gnun^ acX 
setting oiH the tenth part. After verdict for ihe plaintiff upon aif 
debet pleaded, it was moved in arrest of judgement, that the frtahiiff 
hath entitled himself as proprietarius dedmarum garbarum^ aad^ 
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iHiandfl tidies o grain in general, whereas garbartim is a word of 1769. 

ioaartMn significatkn, and dirers sorts of grain are not wont to be g. 

bundled up, as rape-seed, mustard-seed, and cummin seed, which v. 

iiised to be thrashed out in the field. But the objection was over- -^^'"^^ 

ruled and the {^ntiff had judgement Which case plainly shews 

Jthat garba may mean any sort of grain, and that it Js not confined to 

jDom only, or to sudi gr^in only as may be garbed or bundled up. 

And the case which has been mentioned of Barsdale v. Smith shews, 8apn807. 

that die word may be extended to the tithe of hay, where the usage 

iias taken it to be so, which may introduce the question upon the 

usage in the present case. 

Now it is proved bqrond all doubt that the tithe of beans and 
peas gathered green have been paid to the impropriator for 
above forty or fifty years, and no one instance whatsoever is pro- 
duced of its ever having been paid to the vicar. It is surely then 
fidse reasoning upon this to say, that such evidence amounts to 
nothing: for that it appears by it that this kind of culture has 
coDunfsiced in this parish but for about half a centur}', and no 
longer; I say, this is false reasoning, because it appears from 
nndoubted authority that in re ecdesiasticaj a usage of forty years Com. 5ia 
it evidence of a prescription, and that it is not like the common 
law prescription which must be time out of mind. By the statute 
of 2 & S iS. 6. c. IS. which gives the treble penalty for not 
setting out tithes, it is provided that every of the king's subjects 
tball set forth their tithes in such manner and form as hath been 
of right yielded and paid within forty years next before the making 
^ this act, or of right or custom ought to have been paid, and 
that no person shall henceforth take or carry away any such or like 
tithes which have been yielded or paid within the said forty years, 
•r of right ought to have been paid. My lord Coke in his comment 
on this statute, 2 Inst. 64«. upon the words, •* within forty years,^ [ 885 ] 
makes this observation ; *^ This time of forty years is here set 
down because it is the usual time for the proof de modo dedmandi^ 
And at page 65 S. he says further, that " for the better under- 
standing of this statute and our. books, it is good to be known 
what the dme of prescription for dthes is by die canon law. 
And the time for prescription in that case is forty years, by whicb 
time of prescription a spiritual person may gain by the canon law 
a sight of dthes in another parish/' And a little lower in the 
page he says, ^* that the custom once established doth continue." 
But there is a modem case remarkable to this purpose in 1 S/r. ^7*9 
Drake v. Taylor. The vicar libelled in the ecclesiastical court for ^i^ g„. 
dthes of turnips, and laid his title to them by prescription and F* s^s. 
endowment. The defendant pleaded, that there is a rectory im- 
ppopiiate, and >that time out of mind the rector has taken tithes of 
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1760. turnips ; and he moved for a prohibition pro defectu triationis^ and 

^^ obtained a rule nisi. But the rule was discharged, the question 
T. being between two ecclesiasticks, one or other of whom must be 

'^^'*^' entitled; and it is indifferent to the tenant who has them; and 
Mr. Justice Pratt added this further reason, ** because in the spi- 
ritual court fifty years make a prescription.'' And in Sanderson v. 
Clagetj I P. Wms. 657. ^ Dr. Claget libelled in the ecclesiastical court 
against Sanderson for the annual sum of 65. 8^. as a procuration 
fee due by custom for visitations ; upon which Sanderson moved 
the Kin^s Bench for a prohibition, and obtained a rule nisi. But 
it being an ecclesiastical duty, and claimed both by and from ec- 
clesiastical persons, the court discharged the rule, and Lord C.J. 
Pratti in giving the opinion of the court, said, ^^ That where a 
thing is claimed by custom in the spiritual court, it must be in- 
tended according to their construction of a custom, and by tlieir 
law forty years make a custom 6t prescription." But further, in 
Suimi749. Wallis v. Paine^ Com. 642., where the vicar being endowed of 
small tithes, the question was, whether clover-seed was a great or 
small tithe. And there, though the court determined it to be a 
small tithe, yet it appears that great weight was laid upon the de- 
positions in the cause, by which it appeared, that the vicar for 
forty or 6fty years had received the titlie. The words of the 
book are, ^* But in this cause it seems most evident it should be so 
taken, since by the depositions in the cause, it appears, that for forty 
or fifty years, in this parish the vicars have received the tithe of thb 

[ 886 ] seed." Which cases plainly shew what great weight the evidence 
in this case ought to have in determining the nature of the tithe in 
question. 

Besides this, a fuitlier argument for giving a liberal, extensive 
construction to the word " garba" arises from the clause of reserv- 
ation of five marks yearly to be paid de decimis garbarum. There 
is no such specifick coin as a mark, nor ever was, any more 
than of a pound sterling; but it is well known that in the ancient 
computations a mark was reckon^ at 1 Ss. ^d. Five marks, there- 
fore, must amount to '66s. 8</., a great sum to be paid out of these 
tiuies, and especially, when it is considered as a reservation made 
above 450 years ago, when money at a moderate computatum 
was worth at least ten times as much as it is now. In Dttg- 
dale's Hist, of St. Paul\ p. 32. and Bishop Fleetwood's Ckromeon 
Pretiosum^ p. 83., it appears that in the year 1302, which was 
within. 17 years of the date of the grant in question, wheat wiis sdd 
by the quarter at 45., malt ground at 35. 4</., and other things in 
pmportion, a bull at 75. 4(/., a cow at 65., sheep from l5. to 8^., 
a capon 2d. It cannot therefore be taken, but that the original 
intent of the grant in question was to reserve the decimtc garbantm 
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ft 

to the religious house, in the fullest latitude and extent of the 1760» 
word : for taking it otherwise, it might be rather a charge than " 



a bounty to supply their losses, and to serve for maintenance and v. 

hospitality. BemneU. 

Mr. Yorke in reply cited a case of Smitk ▼. Uiggins (a), in the 
exchequer, 24th June^ 1752, where the plaintifl^ being a vicar en* 
dowed of small tithes, brought his bill for an account of tithes of 
bops, to which it was objected by the defendant, that though hops 
in a garden are small tithes, yet that being planted in great quanti- 
ties in the parish, they ought to be considered as great and not as 
small tithes. And in support of this objection it was said, that peas 
and beans sown in a garden are small tithes, but in open fields are 
to be considered as great tithes. But the court with great clear- 
ness over-ruled this objection, saying, that'small or great tithes are -^ 
not to be distinguished by quantity, but from the nature of the ' 
things themselves ; that hops are clearly in their nature a small 
tithe ; and that peas and beans when cut green are small tithes, 
though sown in open fields, and though sown in never so great 
quantities ; but that if they are left to come to maturi^, and con- 
sequently to be grain, they are then great tithes. 

The Lord Keeper, Sir Robert Henley^ took time to consider the [ 8^7 ] 
case, and afterwards, in Michaelmas term, xriz. lOth of Novemberj 
1760, gave judgement to the following efiect: 

This is a bill brought by the vicar of EaUham for tithes of beans 
and peas gathered greai, and sold in the market* The bill seems 
to admit, that had these beans and peas come to maturity, the rec- 
tor would have been entitled to them ; and therefore the question 
is, whether from their being gathered green, and sold in the market, 
the vicar is entitled ? 

The rector is of common right entitled to all sorts of tithes : 
the vicar can claim against the rector only by endowment or pre- 
scription; and therefore in Springs case. Moor 761. it is holden, 
that a rector cannot prescribe against a vicar endowed, because 
where an endowment is, no prescription can prevail against it. 
So^ in the same book 910, mimUa dednue carry not the tithes of 
glebe lands, because the endowment goes no further than the 
words of the donation carry it. In this cause it appears fix>m the 
evidence, that the usage of gathering green is new and modem, 
occasioned perhaps by the increase of the inhabitants in this town 
and neighbourhood. But be that as it will, the plaintifi^, the 
Ticar, is in possession of no such right to the .tithes of beans and 
peas gathered green, 4*^. by prescription. And the fact of usage 
giving the vicar no such right, I cannot decree for him upon his 

(a) Mr. Okk*! MSa D.D. 196. 
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1760. claim, until it is estaUished at law to be the lair, tha the vi^t is 

""Tj"" entitled to the tithes of such peas and beans. 

T. But the endowment has been insisted upon on the part of the 

vicar, and this has been treated as a new case; and as it has beetl 
mentioned so to be by the counsel on both sides, I dhall give my 
thoughts upon it. 

That tithes are dnejur^ dmno is a doctrine now exploded : the 
right therefore depends upon municipal laws. By those laws the 
demand is given de communi jure to the rector, and the vicai^s right 
can be only by endowment, or by prescription and usage as evi* 
denoe of an endowment. There being no prescription in this 
case, it brings it to a question of construction Bpon the words of 
the endowment. The endowment was made by the bishop of 
London before any statute relating to endowments. The words 
are, •* Vicarius habeat et f^cipiat decimas hortortm ac amni modas 
dicimas prtgter decimas garbarum^ fieni et molendiniP It has been 
insisted, that beans and peas gathered green, could not be garbof 
and therefore could not go to the rector, for that garba signifies 

[, 888 ] grain bound up in a shea^ which beans and peas gathered green 
could not be. But this is a fellacy | for when the law speaks cf 

I. . ^ garbOf' or sheaves, it speaks of the whole produce, stalk and all. 

The word ^* garba** means quod ligori potest^ and probably peas 
were actually garbed, when the word was introduced into the canon 
law; but since that, barley, oats, and peas are not garbed, and 
wbeai continues to be garbed, because the straw is of value, and to 
preserve it unbroken ; and yet barley and oatsi are decima gardammi 
whidi words carry gteaft titbtfi in contradistinction to vkarial tithes 
Spebmm elcplains garbcs to be such fruits of the earth as are xmxl* 
rally fit to be bound, and Lindwood explains it the same way. It 
follows, diat << garba*' meane and refers to such grains, as when 
come to maturity were usually, or might be boand together, and 
does not extend to things improper to be bound. 

The old cases make the nature of the thing to be the distinctiott 

Supra 580. between small tithes and great tithes* So is Ut>edak v. Tyndak 

Supra 754. Cro. Car. 30., Wharton t. Lide^ 4 Mod. 109.^ and Bedingjkldv. 

Supra 166. Frakcj Moor QOd., where com was holden to be great tithes in a 
garden* And the modem cases concur with the distinction. NU 

Suprai58i. cholas V. EUiotty in Bunbury^ is unintelligible in itself, but has light 

Supra 656. given to it by Gumleyv. Burt in Bundury^ where the distinction is 
holden. 

Supra 549. There have been cited Stephens v. Martin and Nicholas v. EUioit, 
against the distinction, and no other cases^ The first case is an^ 
swered by its being observed^ that in that case it did not appear 
what the endowment was, or whether the impropriator contested 
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it. (a) And as to Nichotas v. EUiottj it appears by Gundey v. Burty 1760. 
that the usage in that case made the difference These cases prove ^^ 
these two propositions. 1st, That the vicar has no claim to tithes t. 
bat by endowment or prescription. Sd, That where the endow- ''^*»^- 
ment is not by special, but by general words, as minuta decimte^ the 
law distinguishes between the tithes according to the nature of the 
thing ; and the mode of the cultivation, as in a garden-like manner, 
does not alter the tithes, as in Gumley v. Btirt / much less can the 
mode and time of gathering alter the right, which has attached in . 
the rector before the time of gathering. 

Tlie rector is entitled at the time of committing the grain to the [ 889 3 
earth ; and it would make his right strangely precarious and un- 
certain to put it upon the management of the owner, (b) If that 
were the case, then a great tithe gathered before it comes to matu- 
rity would be a small tithe ; and yet in Hodgson v. Smith in Bun^ SopimTiS. 
bury, tares cut, whether green or ripe, are a great tithe. Nothing 
breaks into these resolutions, but that the Exchequer have deter- 
mined the tithe of clover-seeds to be a small tithe. The reason the 
Exchequer made the difference between seed, and the other cases, 
was not grounded on reasoning, but on authority. It was because 
liOrd Coke laid it down that seeds were mimUie decinug, and the 
court of Exchequer did rightly in conforming with that rule, as it 
was established ; and therefore that case of seeds is to be consi- 
ifered as an exception to the general rule, and does not vary the 
mle itself. But Uiis exception has never been carried further than 
to seeds, not to grain. 

But another distinction has been taken from the application of 
peas and beans to the sustenance of man, not of cattle. But this 
wUl not hold, as it would go too far : for if things are small tithes, 
because used for the sustenance of man, it would comprehend all 
grain, as barley for beer or bread, and oats for bread or family 



Therefore I am very well satisfied in point of law, that these 
,tithes are rectorial. But if I had not, I should have decreed against 
the plaintiff for want of enjoyment. Let the bill be dismissed, but 
••• it is a new case, without costs on either side. 

This decree was afterwards affirmed in the House of Lords, 
7th December 1762. (c) 7 TonO. P. C. 29. 



(a) This does appear by the report of that case. House of Lords, Dec. 7. 1769, after two days' 
In Bunb, 170, and it also appears by the respon- argument at the bar, but without any debate in 
dent's printed case. the House. 

(b) In the case of Leufii and Stewent ▼. Sir 

faaSi. ^^\^''^' ^"^^h- ^^^' ??^* Tf^ ^«»«>ni auigned in the jtppeUaniU aue 

Lord C B. Rickardi considered this proposition ,^ asfoii&w: 

aa being laid down much too broadly* See this *^ 

cnMw^<3. ii. 1* I^ u admitted by the respondents, tba 

7c) Hifdcicree in this case was affirmed by the if tha tithe of peas and beans, cultifaisd In 

D 4 



^1^9' P. d3 Geo. II. A. D- IT^O- Scac. 

^^J" ■ rmw;i V. Sloane. [Ma] 

^^',,v .To a bill for Easter offerings oniy^ the defendant demnrred. 
' l^he .demurrer wa» orer-ruleid* 



f: 



a gmidm in J^^^ tiuuiiier,. .and gather^ by lord ihaU tbiak piap&r, which toakm tHiMi ii 

hand whSM gjHen is a small tithe, tne .same their own nature a fliictuariiy an4 uncertain in- 

it >Mi IndddAita the fttoeption ^ut of Irtie ti- hentance. 

cav*a aadotnnent.; nuuQr,argainenti may be o^ C* Yoauc« 

fend 'to piwe'ft stidi ; the quality of all tithes is W. Da GaiT. 

tcriaf deiinniiiid at the time of Mvaranoe when 

tura, pTMuoet -fk-pmall tithe in aoother ; if dovcr is yotfowf . 

cut for hay it is considered as a great tithe ; when 1. Becauseavicarcannot claim tithes of any lund 

suffered to grow for seed, it is considered as a but by endowment or by usage, which is only 

■^WiitlMw fl^iiala^ihecawof tma; wlien evidence of ao endowment. In tliis case llitre is 



cut gre«ii'4fa^ are deferred to the latter class,; no evidence of usiu^y and therefore if the victf 

wlien matoredMMAd dfied before cut» they are re- is not endiled to the tithes in question under tin 

ferred to the irfoi^mertf The tithe im. qtieelion » , above endowment, lie is nol entitled aft alL 

certainly noi a tithe of corn or grain, and it *2. By the 'endowment die tithes in qucstioB 

bears two maMta' of a small tlAe;* Arst, that it are excepted out of the grant to the vicar, ftr da 

is in the natuee of f giq^n-^the ,beii|g, diMin- wonis (dectaMu gerAomm) in the aieepiiflA haie 

guished out ol^ Hie descnption, not by difference been always considered as technical terms appio- 

of culture, bCV wcrelyiii^ the iocalKy of setting priated to and descriptive of gineat ttthasy anl to 

peas and beaniLmJ^^lds i Aodf^scoMd^i itia«new distinguish them ftpm small tilbesi andgariaii 

and modern cmtiirel' -" ' its signification comprehends pea^ and besn 

8. Supposiqgithrtilke inq^estiOB totte a great- growing in fields, as well as all other tort ^ am 

tithe, still the yiau> was ii^eoded to be endowed and .grain growing in ialdp, ao. that peas jod 

vrith it, becauWli is tibt included in tlie exception beans are in their own nature a great tithe, sod 

out of his end^inpffit; FMaand beans plUcfcad exoepted out of the viter's endowme nt in iMi 

by the hand wbiUt green, from the stem, however case under the name *' gurbm.** 

cultivated or ^merevi^r planted, can never be tithe V^ection. — But it is insisted, that in the pte- 

under the deMfiptionof dedinirgartafuai. Spel* eent case, peas and beans being plucked gm 

tnan, in his tUoiuary, interprets garba to be/asci- and bold for the food of man, they are aiiplied Id 

cuius, either of fruits or wood; and Dv Fresfie the same use as peas and beans growing in pN 
calls it j^noffrum fwimpmtm, and Matthew of dens, whkh are a small tithe ; and that this tMhi 

fl^eUtnmtUr saidi, Frumenii manijnUuM quern ought to take its denomination fVom the use the 

fiatrid UnguA dkimut, *« Sheaf.** Gctiic^ oere, thing titheable is applied to, and therefore is a 



•< Garbam,** but the tithes in question cannpt fall small or vicarial tithe, and not within llie 

under the meaning of the word *' Garba,*' being ing of decinue garbarum. 

•et out and taken bjr a measure totally (Kfl^rent. Answer, — All the cases relative to tithes tikca 

3. It doth not seem an obiectioa of weight to together serve to prove that the law deuomiasiai 
the appellant's demand, that if tithes are paid to and adjudges tithes to be great or small aocordbf 
the vicar for pite and lK>ans gathered green, an. to the nature of the thing, and not from the modi 
other tithe will be claimed by the rector when the of cultivation or use to whidi the thing la applied: 
stalks ripen and ai^ cut down, by which means a and therefore in this case, the application of thi 
double tithe » said to be payable for the same peas and beans in question for the food of nan, 
thing. Thia will appear otherwise when the tliey not being or falling under the denominatioa 
matter is conddered not In the light of paying of titlics of gardens technically called dednut ktr* 
two tithes for one thing, bnt of dividing the same torum, ought not to convert the titfaca in qiMrtiaa 
tithe between two different owners according to into small tithes. 

the grant (ri' a^ropriatirtn. The vicar will have 3. Tlierc is no evidence to prove the plaintiff 

his tithe of what is actually gathered green, and or any of his predecessors vicars in the said pa- 

the rector, of what is left aAcr it shall be cut rish to have been in possession of the right to the 

(bifn. tithes claimed by the bill, there being no evidcnes 

4. It is submitted to be an objectioh of ns little that the vicars of Easiham have been ever used to 
weight as the objeciion jubt anbwertKi : namely, take the tithes of such peas and beans, and tliera> 
that in consequence of the api>ellant'8 reasoning, fore as the plaintiiTs right to the tithes in question 
tlic fanner w^ll Jiave it in his power to determine was not established at law, the Court could not 
the property of tithes lietween rector and vicar decree him an account thereof upon his said bill 
from the manner or place of culture, or time of Tbos. Skwkix. 
gathering. But this is a contingency which at- Gao. PsaMttT. 
unds this sort of right, the occupier being allowed Extracted from Mr. Om'% MS& K. K. 96. 
by hkw to cultivate his lands as he and the land- 
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P. 1 Geo. III. A. D. 1761. Scac. ^7^^- 

Kynastm v. HattersUy. [3 Wood's Deer. 9.] ^^T*^ 

Thb bill stated, that the plaititiff, for twenty^ight years past, -Ho ^^' 
had been seised in fee of the rectory impropriate of the parish of mfij^^ 
St. Botolph mthout Aldgate: that part thereof was in London or d^JM pk 
the liberties thereof and other part in the suburbs of the said city, . ^ ^ ^g^ in 



in the county of Middlesex ; that he, as impropriator thereof, was ^^^^^ 
entitled to receive quarterly, for the time aforesaid, all tithes and jg^d^ias 
rates for tithes, sums of money, customary payments, or other ^^V*"' 
duties in lieu of tithes, and ecclesiastical duties, due by custom or iiifaMiMn, 
common right, or some rate, composition, or satisfaction for the ^S^^Jf 
same, and all other dues and profits to the said rectory and parish hoitM in 
churcli and the impropriation thereof for the time being bdonging, ^ff 
and payable by the inhabitants, owners, and possessors of any 
houses, out-houses, shops, cellars, sollars, warehouses,, lands, and 
grounds within the parish and the tithable places thereof within 
the time aforesaid, as well in such parts of the parish as lie within 
the city o( London and the suburbs of the said ci^ as in such parti 
as lie within the coun^ of Middlesex f that the defendant for seven, 
years, past, as well in his own right as in right of other persona 
whom he represaited, had been an inhabitant, owner, lessee, and 
possessor of a dwelling-house, with the buildings and iq>pHrte* 
nances thereto belonging, in East Smithficld^ within the part of the 
parish which was in Middlesex^ for which 20f • a-year were due in 
lieu of tithes ; that the defendant and tlie former owners or occu* 
piers thereof had immemorially theretofore paid to the plaintiff and 
his predecessors, or their lessees, 205. yearly for the tithes of the 
said dwelling-house, stable, and other buildings, as an ancient 
composition for the tithes of the lands, on which the said premises 
then stood, by yearly, half-yearly, and quarterly payments from 
Christmas 1729 to Lady-day 1752, both inclusive; and that the 
said sums had been paid for the said premises from the year 1666 ; 
that the defendant ought to have paid the said annual payment in 
. lieu of tithes for the said premises, accordmg to custom time out of 
mind ; that he had frequently applied to him for the same ; but 
that he had refused to pay. The bill further stated, that there had 
been several bills filed in this court by the plaintiff's predecessors 
against the inhabitants and occupiers of houses and tenements C ^^^ 3 
within that part of the parish which was in Middlesex ; and that 
they had been decreed to pay certain sums for the tithes thereof; 
and he prayed, that the defendant might be decreed to pay him for 
the tithes, duties, and profits, or the rate or composition in lieu of 
tithes, by him owing for his said house, stable, and premises, during 
the time aforesaid. 
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1761. The defendant admitted^ that the plaintiff claimed the rectory 
impropriate of the said parish : but denied that, to his knowledge, 
he was seised thereof in fee, or had any other estate of inheritance 
therein. He also admitted, that he vras a lessee in possession of 
X ^i^ tlie house and building situate in that part of the parish of St. Boiolph 
aqri, ihit wiihout Aldgoie which is in the county of Middlesex^ and had been 
,,^^2^1^011^ so during the time mentioned in the bill ; and said, that soon after 
iinan not ke entered on the premises the collector of the tithes for the im- 
propriator came and demanded of him tithes or a payment after the 



^i^f^i rate of tSO& a-year in lieu thereof, alleging, that the same was pay- 
than is na able to the impropriator for the said piremises, by virtue of some 



^ eustom ; that he being a stranger had paid the same until the year 
SuBotaipk 1752; but that since that year he had not paid the same, or any 
^^'^J^^ part thereof; and he insisted, that no tithes or rate for tithes, or 
sex, to pay money in lieu thereof, were due or payable for the said premises, 
^a^d ^'^^ ^^^^ "^ tithes were due for houses or other buildings of common 
by the bill; right ; and that no custom to pay such tithes prevailed within that 
part of the parish of St. Butolph without Aldgate which lies in 
Middlesex. He also said, that the plainti£^ he believed, had ex- 
hibited his bill in chancery in the year 1747 against Henry WUr 
loughb»f and others (a), occupiers of houses within the said parish, 
C 892 ] setting forth, amongst other things, that the defendants ought to 
have paid the plaintiff \s. out of every lOs., and 2s. out of every 
20f . yearly, and so in like proportion for every tenement above the 
rent pf 20<. ascending from 10^. to \0s. according to ancient cus- 
tom time out of mind used in that part of the parish and rectory 
which lies in Middlesex ; that the said defendants denied the cus- 
tom ; that on the hearing of the cause, an issue was directed to 
try the same ; that the plaintiff declined proceeding to trial ; and 
that his bill was afterwards dismissed with costs ; that the plaintiii^ 



(a) Bill by the plainUfT as lay impropriator of rial ; for it is impossible for the rector to ditoover 

the tithes of St. Botolph*$ without Aldgate, for the rent of every house ; and be must either take 

tithes of houses upon a supposed custom of pay- what he can get, or bring bills of discoteiy 

ment of li. in 10». according to the rent. The against erery occupier. And this is the reason 

defendants dfny the custom, and say, that a lay that Lord Chief Justice Holt held a tmodut of this 

impropriator is not within 37 ff. 8. kind bad, because the rector could not know the 

Mr. Clarkt for the plaintiff cited 1 1 Co. Dr, rents : but it may be good as a customary pay- 

Gnmt** case ^ auiira 259. S62. and that a lay im. ment of tithes liere, because it gives the ndor 

propriator was determined to be witliin 37 H. 8. what he is not other%vi8e entitled to. Nor do I 

by the commiiwrfoners of the great seal, assisted by think that the custom is to be construed to confine 

fodlpMin BrampMton and Atbey, and the right to the rents as they stood at the time <if the 

Sramjinton v. Cooke, 7th November 1667, and in commencement, but to vary as they improve. Bat 

two cases cited in that of HaUanu and ffallams, all I can do is to direct an issue on the coitam 

and Bearcroft and JF'or. laid in the bill. His lordship directed the trial. 

It was afberwards objected, that it appears by and if the plaintiff by such a day waived die 

the books that the sector has taken less than the issue, the bill to be dismissed ; and it was upon 

demand acCMiiing to the supposed rate; and such waver dismissed with costa. XynagUn'w, 

given receipts for the whole, which was deceitful fTUloughby, March 2. 1753. Select Oues in 

only to get evvtoce, and doQS not warrant the C3^an*ery, m th€ pouemon of ike Emi of JSTof^- 

customlaid. uicke. 

Lord Chancdlour. — I do not think thai mate- 
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« 

he believed, had commenced several other suits against several of 1761. 
the inhabitants, and had thereby intimidated them to pay what he ^ ^^^^ ■ 
demanded for tithes, and had frequently given receipts in an unfair ▼. 
manner : and he farther insisted, that no tithes were due for the '**"^' 
premises occupied by him, not only for the reasons aforesaid, but there if» the 
because the ground and soil of the said premises, and other parts *^^]|?* ?" 
of the said parish, were, at the dissolution of monasteries, in the premiMs 



SI St year of H. 8. part of the possessions of the abbey or monas- ^JJ^ - 
tery of Graces^ dissolved by the statute SI H* 8. c. IS.; that the the 



said monastery was one of the greater monasteries, and of the *^^^!l!erv* 
yearly value of 200/. ; that the same was discharged from the pay- of Graewh 
nient of tithes in respect of the lands belonging to it ; and that the ^^^ ^ 
lands in the said parish were discharged of tithes. He denied that 
he knew of any decree or proceedings in this court between the im- 
propriators and inhabitants of the parish ; but said, that if any 
decree had been made, the same was obtained by collusion, and 
that he, the defendant, was not bound thereby. 

The plaintiff replied; the defendant rejoined; and witnesses '^^•^ , 
were examined on both sides; and upon hearing counsel; and 
reading an indenture tripartite, dated the 12th of June I7289 
signed «71 Raymond and others ; the answer, and the schedule an- 
nexed to it ; the deposition of Thomas Yewd, which was objected 
to by tlie defendant's counsel ; his cross examination to the first 
part of the fifth interrogatory as to other matters in the said fifth L ^^' J' 
ipterrogatory, when the objection was over-ruled ; the tithe-book 
of the collectors referred to by his depodtion, which was objected 
to, and the objection over-ruled ; the deposition of F, Phipps ; and 
several entries in the tithing-book for that part of the parish of 
St. BotolpVs^ Aldgatej situate in the county of Middlesex^ firom 
1673 to 175S; decrees in this court in Easter term, the 7th of 
May^ and Trinity term, the 5th of July^ in the sixth year of 
William and Mary^ between Umfreville v. Topping {a) ; a decree in 

f 

■ ^— — ^ If 111! ■ I ■ I 1^— ^>^— ^^^ ^m^^^ 

(o) The case of UmfiwUe v. Topping and defendant Jonet IL Ss, a quarter for hia houae in 

others, came before the court on the 7th of May JChtg Harry Yard ; and as to the defendant Mid- 

1694, Btuter term> 6 tF. i$ M. The bilf de- dUton, the Court directed an issue to trj, before 

maaded tithes, or cusComary payments in lieu the Chief Baron and a 8|iecial juiy, '* Whether 

tiiereof, for certain premises in the possession of « there is a modus of 20i. a year, or another mo* 

tiM defendaiita kt thaC part of the pwish of St. <« tficf of 20?. a year, or any and what other mo- 

Botoiph fmihout JMgMe, which lies in the county ^ dus or meduMf eioeeding S0«. m year for iba 

bf Middlesex. To which bill the defendants an- « houses caUed Hooker* t JUnUy of which the 

•iMred, and th* plaintifl; by a tpedal replication, ** defondant^a faonse wa» one, on the north nde 

relinquished all tithes and dues antecedent to the " of Sun TardT* and that if upmi the trial the 

ISth of September 1688 ; the defendants rejoined; jury should find that there is no other modiM than 

and witnesses were examined ; and upon reading SOt. a year for Hooker^i itenlf, the Court wiU 

the depoaitions, and the ancient titbe-booka of tbe conaider of costs for the deftndant MidHeiom for 

jpariahy the Court decreed the defcodanta Tepping the said trial. The cause came on to be fbrtlMr 
/uad Hart to pay 2s. 6d. a quarter in Ueu of the , heard on the 14th of May 1694| wb«D the DtjnUj 

tithes of their hduses, and alao Eatitr offiniogs Benembranoer waa otde r ed to taha an .acawsat 

for themseWes and tboir fomOieB ; the^efoodants m a§«Mt the MmkoB^ Onm, M&ielifi9 Bti- 

DovenpoH and W^ to pay 2«. a quarter; the ftec^, Twner^ Heme, CkUwint Xendal, Smithy and 
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Michaelmas term, the 26th ofNaoembet^ in , the same year, I7wj/ftr- 
xnUe V. Campion (a) ; a decree of the 18th o( February, in the four- 
teenth and fifteenth years of Charles the second, Reynell v. Coppin ; 
and upon full debate, the court ordered the defendant to account 
to the plaintiff for the said sum of 205. yearly demanded by the biU 
during the time aforesaid ; and also to pay him his costs of suit 
when taxed 



H. 2 Geo. III. A, D- 1762. 

Stephenson v. Hill. 

.This was an action brought upon the statute of 2 & 3 £. 6. 
c. IS. for the payment of tithes of com and grain. The defendant 
pleaded the general issue, ** nil debet .-^ and the cause came on to 
be tried before Mr. Justice Bathurstj at Appleby assizes, 14th Augu^ 
1760. ' 

Upon the trial, it appeared that the lands, whereon the com 
mentioned in the declaration grew, were and immemorially bad 
been customary lands, parcel of the manor of Morlandy in the 
cpanty of Westmoreland^ and holden of the lord thereof for the . 
time, being : that the said manor of Morland, and the appropriate 
rectory of St. Michael^ Appleby, were parcel of the possessions of 
tbe ptri^ry of WetkeraUj in the county of Cumberland, which was 
o|ie of the larger dissolved monasteries, and was vested in the 
a^ym by virtue of the stat 81 H. 8. c. 18. : and that the prior of 
the said priory at the time of the dissolution was and had been time 
immemorially seised of the said manor, with the appurtenances in 
his demesne as of fee, in right of his priory ; and also of the ap- 
propiiate rectory of St. Michael, Appieby, and the tithes there : 
that the said manor and appropriate rectory being so vested in the 
crown, the same was in due manner granted to the dean and 
'chapter of the Holy and Undivided Trinity of Carlisle, in fee; and 
that they are still seised thereof in fee, in right of their church; 
and that the present defendant was the customary tenant and oc- 
cupier of the said lands, whereon the said com grew, during the 
time in tbe declaration mentioned, and held the same of the said 
dean and chapter, as of their said manor of Morlandz that the 
plaintiff is fanner of the com and grain tithes growing aini arising 
within the territories.of JSoiu/ga/^, within the parish of St. MUAod, 
jfypkby^ aforesaid ; and the lands whereon the com grew lie in the 
tmritories and parish aforesaid. 



oChers, according to the different xmtes mentioned Deputy Remembrancer's report was ratified and 

Ibr theur sererif tefciemebts in me pibriah. ' On confirmed. But it does not appear from the Book 

tbe S»d of Jtfbf ^S94i' « decree nim against Bol- ci Decrees and Orders^ that any proceedings were 

keek^ 2Vrfier, Kenial, and Cheiwk^ was made had upon the isauew 

absolute; and on ^ihe SOi of J^ foltowing» the (a) 1 Wood's Deer. p. 3S9. 
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That no tithes had ever been yielded or paid for or in respect a{[- ] 7g$J ' 

the said lands: that all the other customary tenants of the said 

manor paid tithe: that this was the only customary tenancy be- /^''^^^ 
longing to the said manor, which was within the said parish of St. . P¥f^\:\\ 
Michad. ' • * • ^n 

Whereupon a verdict was found for the plaintiff, subject to die/ r £95..]' 
(pinion of the court of Kin^s Bench, upon the following question ; ' -> 

'^ Whether the defendant could, in this case, set up any prescrip- 
** tion which would, by virtue of the stat. of 31 Hk 8., exempt him .^.;^ 

** from the payment of tithe ?*' 

Mr. Aspitud (who argued for the plaintifl^ on Tuesday 24th of 
Nooember last) made two questions of it, viz^ first, whether the 
tenant can set up any prescription at all, to exempt him from t}ie* 
pqrmentof tithe? secondly, whether the fiicts here stat^ ai^ li 
sufficient foundation for an exemption, even 8Up(K)sing that he 
might set one up. 

The second point, he said, might be taken first* The fa^t 
stated, ^^ that no tithes have ever been paid," is no exemfTticHi,' of"* 
itsdf: it is no prescription of exemption. It is only evkience ? it - 
might l|ave arisen from unity of possession, or other teilsesi Iff^ 
would be no foundation for a decree in equity, if' it biUt4»dM<^ 
actually found by a verdict '* that they have never been (ktid.^H'jj^i ^., 

Lord Mansfield. — The question belween yoa most be^ ' ^*i*<iv§th^^ - *"/' 
they can, in point of law, prescribe in mm decinumdo ^^^ ' Fbr^T* 
they can, the non-payment is good evidence of it, upon aHy fodt-' 
of discharge. 'ii 

Mr« AspinaU.--^By law, the defendant cannot For he must pre^ 
scribe either in his own name, or in the name of the lord of the'- 
manor. But first, as he is a layman, he cannot prescribe in non'\ 
decimando in his own name. Secondly, neither can he prescribe^ 
in the name of the lord of the manor. He must prescribe now, 
as if it still was at the time of the dissolution. A lord caii only 
prescribe that the lands have been holden by his farmers and' 
tenants at will. These are stated to be copyhold lands, parcel of 
the manor of Morland, holden of the lord of the manor ; net 
saying ^* at the will of the lord." Therefore they are customary 
freeholds. Now a lord cannot prescribe for hia customary free-< 
holders ; though he may prescribe for his tenants and farmers of 
copyhold holden at will. These lands in the north are customary 
freeholds, and pass by fooffinent and livery, and are not fadd ad 
vcduntatem dominL Therefore they are not like copyholds: as- 
appears by Carihew 432. Gcde v. Noble — (trial at bar in ejectment 
for lands parcel of the manor of Corskam, in ffiUs). The expressioo 
*< parcel of the manor," only imports << that they lie within the 
manor." The court will fovour the better estate. Therefor^ 



^ 
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176S. taking it to be a castomary freeholdi itbe lord foould not prescribe 
^^T^J~ in m?» decimando, in any manner whatsoever. He cannot prescribe 
as by the custotn of the manor: for the. custom of the manor, in 
^^ general, is stated to be quite contrary. 
Supnsis. The case of the bishop of Winchester^ Crouch v. Fryer^ in many 
bodes, but most at large in Cro. EUz. 784., will be urged against 
me. But supposing diat to be law, yet die lord of the maaor did 
not prescribe against himself as appropriate rector. He was 
founder ; and therefore a stipulation might be presumed : wh^tas 
here, the dean and chapter have had both the manor and the tithes 
in th^nadves. And that was a prescription for copyholders ; and 
the custom was prior to the parochial right of tithes ; wfaidi first 
oommenced by the council of Lateratij in the time of king Mm. 
Nor can be be exempted by unity of possession. Unity of pois8fi»- 
aion is a distinct thing from prescription. Besides, here he cannot 
rely upon unity of possession ; because it has been in other hands 
from time immemoriaL And copyholders at will cannot be exempted 
by prescription. 

Mr. Claytoth for the defendant — No tithes have been ever paid 
finr these lands fix>m Si H,8. And after this length of time, a 
Iqgal exemption will be presumed. This was a great abbey, which 
came to the crown by die stat. of H. 8. And the manor was ia 
tile prior, in right of his priory. These lands were therefore dis- 
diarged from payment of tithes at that dme ; and their discharges 
from tithes are preserved to the crown« and to its grantees aad 
assignees, by 3 1 H. 8. in the same manner and to the same extent as 
when they were in their hands. Spiritual persons may prescribe 
in turn decimando; and so may their farmers and tenants; and even 
their copyholders of inheritance. 1 Bo. Abr. ^5%. pL 2, 3, 4, 5., 
Supra 167. 2 Co. 44. Bishop of Winchester's case. Cro. Eliz. 216. 475. 511 
512. 704. 784. Moare^ 219. Branch's case. Yclv. 2. Noy 132. 
Anonymous. And customary estates of inheritance may be 
discharged in the same way; for the freehold is in the lord 
These customary estates in the north are not freeholds, but copy- 
holds, and in the nature of tenancies at will. They never pass, 
by feoffment, but by grant; and often by grant and admittance; 
but an alienee cannot maintain ion ejectment dll admittance; 
for the estate does not pass to him, as it does to the heir by 
descent. 

Though many other parts of this estate have paid tithe, yet there 

may be a prescripdon for a discharge for part ; a prescripdon may 

be^for a single part alone. But this is the only teliement that lies 

[ 897 ] in thb particular parish. As to the imity of possession* supposing. 

it liable to a doubt, yet you may prescdibe, ^' that the prior held it 

Supra $36. disdiapged duie immemorially." Priddle v» Napper^ 11 Co. 14. 



4 
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And tht case of JVrigM v. Gerrardaxkd Hildersham *, agrees, '^ that 1763. 
a onity and a perfect discharge may stand together;" and cites ^^^^^^^^^ 
II Co. 14. as truly saying so. 2 Keb, 459. {a) English v. JcAns. ▼. 
That a unity of possession, and a perfect discharge from tithes, may ' 

stand together, cannot be disputed. Here^ no tithes have ever 375/'* 
been paid. Therefore the court will presume a legal discharge. 
This is a unity, time out c^mind: which is a sufficient discharge; 
The prior was seised both of the rectory and of the land. It was 
not necessary to be in actual possession of the lands. Hob. 306. 
Wright V. Gerrard and Hildersham., 11 Co. 14., Priddle v. Nap- 
per^s case. 2 Co. 48. The Archbishop of Canterburj/s case. These Sopm 169. 
customary tenures are not freeholds : the timber, the mines, are in 
the lord. Therefore it is the common case of copyholders : which 
has been determined over and over ; particularly in Cro. Eliz. 784., 
in the case of Crouch v. Fryer. It is enough, if we are discharged Sopnifia. 
in any manner. 

Mr. AspinaUf in reply. — It shall not be presumed '* that tithes 
are not payable,'' because they have not been paid. The case I 
mentioned is a prescription for the bishop himself, his farmers, and 
tenants at will. These customary estates are not copyholds : the 
freehold is in the tenant 1 Salk. 365. Croidher v. Ol^ld. They 
pass by the deed (ft), not by the admittance. Here was no unity 
of possession in the prior of the rectory and of the lands. 
Moore 528. Benson y. Trott.f Moore 219. Branches case. \. Cro. "[^^^ 
Eliz. 704. CroucVs case. Here, the tithes arise, upon leasing out % Supm 
the lands. The unity ceases, when the prior ceases to hold both ^^^' 
lands and rectory together. Either by prescription or by unity, 
the lands ought to be charged. 

Ulteriiis concilium. 

This cause now standing in the paper for further argument; 
Mr. Solicitor General (Sir Fletcher Norton), who was for the 
plaintiff said, that the particular customs of the manor (which had 
been inquired after, in the course of the former arguqient) were 
not yet sent up. 

Lord Mansfield. — What signify the customs ? clearly, the free- 
hold is in the lord. ' . 

Sir Fletcher Norton acknowledged that he had a great difficulty 
to get over ; it being stated in die case itelf, '^ that this was the 
only customary tenant belonging to the manor, which was within C ^^8 ] 
this parish." 

Lord Mansfield and Mr. Justice Denison said, it was a settled 
point, ^^ that the freehold is in the lord." And Lord Manjfield 



-**T- 



(o) This was a plea of discharge by reason of there is eitber an admittance, or a licence; and 
the unity. But it was adjourned. every thing is in the lord, that cuistom has not 

(6) But it seemed agreed, that in every manor, taken out of hioi. 
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1762. added, that this is rather stronger than the case of copyholds : for 
copyholders hid acquired a permanent estate in their knds^ before 
v^ these persons had done so. 

Per Cur. — Let the postea be delivered to the defendant} in order 
for a judgement of nonsuit. 



P. 2 Geo. III. A.D. 1762. Scac: 

Henning v. WUUs. 

A IfltfM of The bill stated, that G. Trenchard^ deceased, beings i« his 

2^^^ lifetime, impropriator of the tithes ttiereafter mentioned, did, bj 

matmainr iodentare dated the 24th of December 1756, demise to the plain- 

tetfaen^ tiff ^ all those his impropriate tithes arising on the sefenl 

^vidMNit fiums and lands in the several parishes or hamlets oSStraUcn and 

j]^^^i, Gri^nsUmj to hold from the 5th of Ap-il then next for one whole 

^^P^* ytarf* that upon his death his son granted to the [daintiff die 

D^. 29, same for another year; that thereby the plaintifl^ for die and 

^*^ two years, became entitled to have and receive the said tithes; 

that' the defendant, during the time the plaintiff was so lessee^ 

had divers tithable matters on Langjbrd Farm^ as enumerated in 

^ the bill; but that he had concealed the' quantities, qualities, and 

values thereof, and had refused to make the plaintiff any aarishctiiwi 

for the same. The Ull therrfoi*e prayed a discovery and aoooant 

of the several tithable matters. 

The defendant, to so much of the bill as sought to oompd Mm 
to discover the tfthable matters he had on the said form ftmn and 
after the 5th cX April 1758, or the value thereof, or to aoeemit 
for the tithes thereof, demurred in law, for that the plaintiff had 
not by his bill stated any case that would entide him to the 
di^bovery or relief thereby prayed from and after the 5th of i^jprtl 
1758. With respect to die residue of the bill, the defendant 
insisted, that he had fiilly set out his tithes in kind, and had paid 
or satisfied the plaintiff for all the tithable matters and things which 
he had on any of the lands occupied by him within the several 
parishes or hamlets. 
[ 899 3 The plaintiff submitted to the demurrer, and, amending hb bill, 
^^ added thereto J. Trenchardj the owner of the tithes. But before 

he amended his bill, the defendant made a tender of the value; 
but the plaintiff r^sed to accept it without the costs, which the 
defendant would not pay. The cause therefore went on, and iqxm 
the hearing, the defendant having proved the tender, the ooort 
decreed him to pay to the plaintiff the money tendered, and the 
plaintiff to pay to the defendant the costs of suit ; because tX the 
time of the lender no costs were due, the plaintiff having no title. 
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Tr. 2 Geo. III. A. D. 1763. Scac. J]f^ 

Thorpe v. Bendlames. [S Wood's Deer. 38.] jr. 

The bill stated, that the plaintifl^ on or about the tenth of June ^^^""'^ 
1725, was presented to the rectory of Houghton in the county of menttitbe» 
Durham, and had thereby become endtled to take in kind all ^* ■^"» " 
manner of tithes, both great and small, arising therein ; that the coach* 
defendant, since January 1755, had been occupier of divers lands ^^J^' 
and doses within the said parish, and particularly of Maton^rClose^ s BArn't 
and Bridge End Close; diat he had yearly several tidiaUeumtf- a^^ 
ten growing theraon; that he had yearly depastured liaenom^ RagpB.56^ 
w on. part thereof barren and unprofitable cattle^ as well of lite ",, .... ^^ 
own as of other persons, taken in to agist for hire; particukri]^ / /^'^ 
divacs young wheys and other young cattle, wh^ be had sold; ' . W:^^ 
tliotJie bad also grass growing on hb pasture lands, which lie *' ^.;^^ 
had cut and made into hay, but that he had never set 'out! ar ,^1 

paid the plaintiff the tithes of the same; that in 1754 he liad '^ '' 

accounted with the plaintiff for all his tithabfe matters ^dien;Ja 
arr^aTf and had at that time, and for sev^al yean^bofiwe^^nd 
tahim If. 6<2» in the pound rent for his agbtment tithe atxl iUik 
l e o a w abof his pasture lands; but that he aflenmrda rpretendad 
l^gi^.j^ tubes- were due for the same^ except soibe small mtiimA 
that he also pretended that he had not agisted upon iu&laadsiaigr 
o^bei;4HWf9Q and unprofitable cattle tbao certain iMfaraes.^hiftB'he 
kfp^^piMM'V^ ^ his coaebf 'indliad not us^'for ldbaiu^>*pfbfitt 
al:(9f|^i and that tbereforeno tithe was due for the same. ^But'tfia 
biU<<4li^0^ diet as such houses were not kept and used for pfeasoril 
onfjr, but were^ duriiig the saoie time^ employed by the deffndaal 
in. leading' and carrying coals from the pits to Hougkton^ andr;ids6 
in. drawing manure from divers places out of J^oi^Atot^' parish to 
lands ; belonging to the defendant within the parish, and also m [ 900 ] 
drawing lime, timber, bricks, and other materials used by the ^ 
defendant in buildings, and in other work and labour^ • whereby 
he made great profit, that he, the plaintiff, was well entided to 
tithe agistment of all such horses, or to some reasonable .satiBfadion ^ v . • 
for tbe same; but which the defendant had refused to tsuk^ The *" ''^ 

bill therefore prayed, that the defendant might be decreed 'ta pay ta 
the plaintiff all and every the tithes aforesaid . subtracted by hinH^ 
or the just value thereof that had, in every year since tbe first of 
January 1755, become justly due and payable from him. . . 
. ^be^lefendant admitted, that the plaintiff was. lawful, rector^ and) 
entitled to all manner of tithes in kind within the. parish^ ac;itpa^ 
reasgnalil^^ .satis&cAioa in money for .the same, according la ikti 
custom of paying tithes therein; that about eleven years ago he 

Vol. III. E 
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17f>2. came to reside at Houghton^ and had ever since been an inhabitant 
j^^^ thereof; that before, arid ever since the 1st of January 1755, he 
V. had been, and then was occupier oi Masoris Close and Bridge End 
^^^'^^^^""^ Cto!£j which he used alternately either in meadow or pasture, and 
had depastured several horses and cattle thereon, viz. that he had, 
for about twelve or thirteen weeks, depastured therein at nights 
saddle and coach horses ; but he averred, that die said horses were 
hackney geldings and horses kept for his pleasure to draw \m 
coach, and for himself and servants to ride Upon ; that they were 
not used for hire^ or brought or bred for sale ; and he submitted, 
that the plaintiff was not entitled to tithe for the depasturing of 
such saddle and coach horses, or for any barren and unprofitaUe 
cattle so kept for his pleasure, and not for profit or sale. He 
forther said, that he had depastured a milch cow and a one-year 
old whey upon Masoris Close ; that by the immemorial custom of 
the .parish the parishioners paid, and the parson received, three 
halfpence for the yearly renewal, and in full satisfaction of the tithe 
agistment of each milch cow under the number of five ; that no 
tithe was paid for the agistment of any young wheys bred and de- 
pastured in the parish until they had calves, when they were 
reckoned milch cows; and that the parishioners th^i paid the 
parson three halipence for the yearly renewal, and in full sati»- 
fiiction of the tithe agistment of each milch cow under five ; that, 
according to such custom, the plaintiff had received of the de- 
fendant three halfpence for the said milch cow for the year 1755; 
and he insisted, that no more tithe was due to the plaintiff in that 
year for depasturing the said cow and whey as aforesaid* He 
[ 901 ] also said, that in the same year he had taken in to agist one milch 
cow for about eleven or twelve weeks ; and that he believed the 
owner thereof had paid to the plaintiff three hal^ence for the 
yearly renewal of the tithe agistment of such cow, according to the 
custom. He further said, that in the said year Bridge End Close 
was in meadow, and that the plaintiff took the tithe-hay thereof 
in kind; and that in the year 1756 Mason's Close was in meadow, 
of which he had also taken the tithe-hay in kind. He also said, 
that in the year 1755, wanting straw to make ropes for the cover- 
ing a hay-stack, he cut a small quantity of coarse grass in Mastnfs 
Crofts for which he tendered the plabtiff 25. ; and that in 1 759 
he had also cut some grass to top a stack with, which he made 
into hay, and set out the tithes tliereof ; both of which the plain- 
tiff refused to accept : and he set forth the titliable matters and 
things he had on the said closes the following years; and in- 
. sisted on the said custom of three halfpence; and that no tithe 
agistment was due for liis coach and saddle-horses, though he ad- 

18 
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mitted he had occasionally employed them to fetch coals and draw 1762. 
manure, Sfc. {a) ^^^ 

The plaintiff replied ; the defendant rgoined ; and witnesses v. 
were examined on both sides ; and upon hearing counsel for each ■''''«""*»'• 
parly, no evidence being read) the court ordered the Deputy Re* 
membrancer to take an account of what was due to the pkdntiff 
fixnn the defendant for the tithe agistment of the wheys m die 
pleadings mentioned to have been agisted by the defendant, of the 
coach-horses and other barren and onpro&able cattle depastured 
by him during the time demanded by the bill; that the bill be dis- 
jBiissed as to the demand of tithe^hay mowed and used in the 
manner and for the purposes in the defendant's answer mentionedy 
but without costs ; that the defendant to pay the plaintiff his costs 
to this time, to be taxed ; and that further directions be reserved 
dll the coming in of the report. 

In the year 1766 the plaintiff died, and his son filed his bill of C 902 ] 
revivor and supplemental bill against the defendant, and revived 
the suit; and soon afterwards the defendant died, whereby the 
suit became again abated, and a second bill of revivor was filed in 
1769 against the widow and executrix of the defendant ; to which 
flhe appeared and put in her answer, and admitted the former pro- 
ceedings, but did not admit assets sufficient ; and the said suit and 
proceedings were again revived. 

The Deputy Remembrancer made his report, dated the 7th of 
December 1772; and on the 21st of December 1772, upon hearing 
counsel for the plainti£^ and none appearing for the defendant, 
and DO exceptions having been taken to the report, the report was 
ratified and confirmed, and the said defendant ordered to pay the 
plaintiff the sum rqwrted due for the tithes and costs, and also his 
aubsequent costs of this suit, to be taxed, viz. for the agistment 
tithes of the wheys agisted by him, and also for the coach-horses 
and other barrel and unprofitable cattle depastured by him, 
12. 195. Id. and for his costs taxed 146/. S$. ini. 



■^* 



(a) It fs nid by Dr. JTum, that it was prored decree went upon any such admiflsiouy as it doea 

in the cause, that the defendimt made a profit of with respect to the agistment of the wheys; and 

the honesy by employing them to (etch his coals from the language of it^ it should rather seem 

•t ten miles distance out of the parish, and in tiiat it proceeded upon the general ground, with- 

loading manure, bricks, and wood, from the pa- out refereooe to the circumstance of profit, 

rish of Houg/Uon to his lands in the adjoining ** coach horses and other barren and unprofitable 

parish of i^aWifi^on. — But it could be proTed ** cattle." (Tct it appears that fbr saddle-horses 

no otherwise than by the defendant's admission in kept merely for pleasure no agistment tithe ia 

his answer; for it is expressly stated, ** that no due; see Pothili t. May, I Bulstr. 171. irfflu 

M evidence was read.** And it is remarkable, 1571. Underwood v. Oibbon, Bun. 3. infra 

that the Decree-Book does not say, that the 1582.} 
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^7^^- Tr. 2 Geo. III. A.D. I762. In Cane. 

^'^^^ mUiamsan y. Gosling. [MS.] 

dotting. gjjj^ jjy ^^ plaintiff as devisee and executrix of Joseph Tin/hr 

deceased, owner of the impropriate rectory of St. Dwutat/s in the 

The impro. Westj Stating the statute of 87 H. 8. and the decree, and char^g 

.pnatorof ^^^ ^^ defendant Gosling had been, owner of several decayed 

Mton's is houses, for the tithes of which several pecuniary compositions had 

Sttel^nder ^^^^^ tekeii ; but that the said houses not being inhabited, the de- 

sL 37 H, 8. febd^it pulled them down, and built two new houses, for which the 

defendants ought to have paid tithes according to the said statute^ 

but which they refused. 

The defendants insisted upon the proviso in the act in fisivour of 
less pajrmenu, and they set up several customary payments in lieu 
of the tithes of the four old houses, and contended that die new 
houses were built on the same site with the old, and therefore that 
the amount of the said ancient customary payments only was due. • 
The court decreed payment according to three of the customary 
payments set up ; and decreed the defendant to account with, and 
pay to the plaintiff for the tithes of the premises built on the ground 
where. the house called. The Gentleman and Porter Alehouse^ once 
stood, aft^er the rate of 2s. 9d. in the pound' with costs. 
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C 903 ] ^- 3 G®^- m- A-^- 1762, In Cane. 

Kynaston v. Miller, 

s Dick. Bju^ filed by the plaindfl^ as the impropriator of the rectory of 

773. a C. the parish of St. Botdph without Aldgate. prayinir relief under the 

Theirapro- ^ J^, x- «., rr .> ft j /^ . ^ ''. , . i . 

priator of Statute oi S7 H. 8. and the decree therem mentioned ; stating, that 

SuBoioiph JQ manifestation of his riirht, he had some time brfore filed his Inll 

Mgaie, mtbe same court against Joseph fVatton and others for the same 

ut^^nto ®"^ *"^ purposes as the present bill, and that the cause was heard 

ft. 37 H. 8. on the 23d of February 1741, when the court declared ' that the 

plaintiff, as impropriator, was entitled to dthes of such premises 

as were within the city of London according to the said statute and 

decree, and decreed an account accordingly : that the defendants 

notwithstanding refused to discover the yearly rents or value of 

the said houses, or to pay their tithes : the bill therefore prayed a 

discovery and account 

The defendants admitted the plaintiff's right as impropriator to 
•all dthes, rates, customary payments, and other dudes in lieu 
thereof by custom or common right, but knew not whether to any 
sums in pursuance of the said statute and decree. They submitted 
that the said rights payable by the said decree were substituted in 
the place of offerings and oblations due to officiating ministers. 
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The defendants claimed an exemption from tithes^ the land where 1762. 
their houses stood being formerly the site of a monastery {a) ; and 
they also contended, that the suit should have been instituted before 
the Lord Mayor of London^ as the plaintiff claimed under the sta- 
tute and decree. 

On reading the decree in Kynaston and fVationj and the several 
exhibits, the Master of the Rolls declared, that the plainti£^ as im- 
propriator of the parish of St. Botdph mthotd Aldgaiej was, by 
virtue of the act of 87 H, 8. and the decree therein mentioned, 
entitled to payments in the nature of tithes from the defendants, 
as occupiers of the premises mentioned in the said act of parliament, 
and not comprized within the proviso thereia contained ; and de- 
creed an account accordingly, with costs, {b} 



M. 3 Geo. III. A. D. 1762. [ 904 } 

Breary v. Manby. [S Wood's Deer. 43.] 

This was a bill by the plaintifi^ as rector of Middleton upon the & C 
Wealds in the county of Ybri, which stated {inter al.) that the ex'sq?. 
defendant, from May 1736, had been, and still was, the occupier s.c. Rayn. 
of a piece of ground, called. The Twelve OxgangSj lying in flatts, 
and of two closes, called, Swang Close and South Close ; of several 
orchards, gardens, and yards; and that he had several tithable 
things thereon, the tithes whereof he had refused to pay. 

The defendant, in his answer, said, that The Twelve Oxgangs^ 
Swang Closef and South Close^ as part thereof were, and had ever 
been from time immemorial holden, occupied,, and enjoyed, by the ImmciDo- 
respective owners thereof and their respective tenants and farmers, ^yi^t is 
freed and discharged firom the payment of any tithes whatsoever ; not alone a 
but that he being only tenant thereof^ and not having any ancient ground of 
records or deeds relatinir to the same, could not set forth his ex- exemption 
emption, but hoped that his landlord would, when called upon. mentoC 
He admitted, that during the several years he had occupied them, *'***®** 
he had growing thereon corn, grain, and hay ; but insisted, that he 
ought not to set forth the particular kinds of each in the said years, 
by reason of such exemption ; and he denied that he bad ever ad- 
mitted that tithes were payable for the said Twelve Oxgangs. 

The plaintiff replied ; the defendant rejoined ; and witnesses 
were examined in the cause ; and upon hearing counsel ; and 
reading several depositions and the answer ; and upon full debate 

of the matter ; the court ordered the defendant to account with the 

(o) Parcel of the abbey of Grace of the Osier' Kynaston v. WUloughby, 802. n. Ix»rd Lough" 

tian order dissolved by stat. 31 H. 8. and in the borough entertained the suit of the Minor Canons 

hands and possession of the abbey at the time of tf St, Paul v. Crcspigny, 1794, where the juria- 

the dissolution. 2 Dick. 774. diction was disputed on the authority of tha case 

(6) See KynaUon t. HaUersleyy supra 890. in the text. 2 Dick. 775. 

E S 
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1769b j>Iamtiff for the titbes of all his com and grain arising on the Twdve 
j^ ^ Oagangs and two closes called Swang Close and Sondh Close^ during 
the time demanded by the bill, (a) 
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1 905 3 H. 3 Geo. IIL A. D. 1763. In Cane. 

Mallock V. Browse. [AmbL 423.] 

If it ap. Bill by the plaintiff, as impropriator of the rectory and vicarage 

JJ^J^* of Termokam and Cockingtan in Devonshire^ for tithes of apples, 

pqmMnt except for ancient orchards, in respect of which the bill admits a 

made for fiodus* The defendant in his answer, which was very confased and 

aoy lort of unintelligible, set out the copy of a paper-writing, which he had 

court will ttovci the steward of Carem esq. contaming an account of a 

^P^ modus in the parish of Cockington, which account the defendant 

of said in hb answer he believed to be true ; and in it is said ** cyder 



4b0M^^^ 2d. jier hogshead." In another part of the answer he insisted, that 
».C. tithes of apples, though grown in lately-planted orchards, are not 

iBlE.402. payable in kind. 

It was insisted for the plaintiff, that it did not appear what the 
modus was, which ought to be set out with some d^ee of certainty, 
that the phdntiff may know what the defendant relies on, and how 
to apply his evidence. 

Sir T^homas Clarke^ Master of the JRoUs. — If it appears that a 
pecuniary payment was made for any sort of tithe, the court will 
help the imperfection in the manner of setting out the modus, and 
put a sense upon the words. He accordingly directed an issue to 
try, whether a modus of 2d. per hogshead of cyder was payable 
throughout the said parish in lieu and satisfaction of tithes in kind 
for the apples which were used in making such cyder. 



P. 3 Geo. III. A. D. 1763. InB.R. 

Moncaster v. Watson et al. [S Burr. 1375.] 

An exemp- This was a case reserved from the northern circuit, in an action 
tcctiogpar. brought ou 2 & S JS. 6. c. IS. by a lay-impropriator against the 
uSdTfrom ^^^"P'®*^ ^^ ^^ ^ *® parish of Felton in the county of North- 
tithes wiU umberlondf for taking away their com and hay, without setting out 
"^J^ the tithe, or agreeing for it 
lands €0* The substance of the case stated was, that they claimed to be 



(a) Dr. Sum in his rqxxt of this case, says, hare arisen from the lands having been parcel of 

Art the court, at the hearing of the cause, was one of the greater abbies ; and therefore decreed 

clewly of opinion,^ that the mere non-pajrment of the defendant to account for the tithes of that pert 

tithes, thou^ for time immemorial, would not be of his estate, for which he claimed the said ez- 

tn eiemption from payment of them, without emption. 
etiluig pql Mid establishing such eiemption to 
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exempt from paying any tithe at all for these landsi ppon the fol^ 1763« 
loiK-ing foundation, viz. that a private act of parliament was passed "Jj^^^^^ 
in the year 1 753, (26 Geo* 2. c. 46.) '* for dividing and * inclosing ▼. 
the common called Felton Common in the parish of Felton in the 
county of Northumberland^^ That the lands in question had beeui closod from 
till the said year 1753, (when the said common was so divided and mon and 
inclosed) part of the said common, whereon the commoners had «Uotted to 
used to have common for their cattle levant and coucfaant, 4v. # r ^qq *i 
That.90 acres, part of the said common, were, by the said act of 
parliament, allotted to the owner of SwarcUand demesne ; under 
which allotment, the defendants occupy the said 90 acres, formerly 
parcel of the common, but now made parcel of Swardland demesne. 
Thai the act directs that the divided lands (before parcel of the 
common) shall be holden by each person to whom the respective 
divisions are allotted, subject to the same charges and incum« 
brances as their own former lands to which they are allotted and 
consolidated, were before subject : and it is declared in the act 
itself, ^* that it shall be construed beneficially to the said land- 
owners to whom the respective divisions are allotted.'' (a) That 
the owners of Swardland demesne had never paid tithe of oon^ 
grain, or hay, having been always exempt from the paym^t of 
tithe of com and grain, in consideration of having kept in repai^r 
the north end of Felion church ; and being exempt from the pay* 
ment of tithe of hay, under a modus. 

The question stated upon the case (and the only question then 
intended to be brought before this court) was, *^ Whether the 
occupiers of these 90 acres, late parcel of the common, but now 
allotted to the owixer of Swardland demesne, are or are not liable 
to the payment of tithe of corn and hay ?' 

But the counsel, when they^came to argue it, made two ques- 
tions, viz. 1st, ** Whether Swardland demesne was itself exempted 
from the payment of tithe for com ?" (It was agreed to be exempt 
from tithe of hay in kind by the modus). 2dly, ** Whether the 
90 acres of inclosed common be exempted from tithe of corn ai\d 
hayr 

However, the court would not enter into the first question, 
('< Whether non-payment of tithes can be set up against a lay- 
impropriator, as a presumption of title?') because it was most 
clearly never intended by tlie parties to be meddled with by the 
present action. 

As to the second question, Mr. Wallace^ who argued for the 

(«) Tlie words of the act arc, " This net, and " largely and beneficially in all courts of law and 

*' every clause and matter thereinj shall by all " equity, and all other places, as can be for the 

'< and every judge and judges, and other person •< ends and purposes herein above meDtioiisd.** ' 
** and pcrsous, be constni^ juid adjudged as 
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X755. deteadantSf ooDtended, that as the allotmeot was to bear all tfie 
buitbens of the ancient estate to which it was now annexed, it 



T« ought therefore to enjoy all the privileges of it : and as this andcsit 
Waumu # estate was exempt from tithes, so also onght the allotted 90 acres 
L 907 J to be. And he relied very much upon a case in the ooart of Chan- 
cery, determined by Lord Hardwicke on 15th JtAf 1748 ; which 
Supra 823. he cited as in point : the name of it was StockaxU v. Terry. Stock- 
voell was rector of the parish, and filed his bill against the occupier 
of some ]and (then ploughed up) for tithe of the com which grew 
upon it. The defendant insisted upon a modus of 155. in lieu of 
all tithes arising upon the Grange Farm ; and that the Grange 
Farm had never paid any tithes. Then he shewed, that the land 
for which StockweU demanded this tithe of com by his Ull, had 
been part of a down which had been inclosed by a private act of 
parliament, and had been thereby allotted to and had ever since 
Continued part of the Grange Farm; and therefore ought to be 
exempt from all tithes, as well as the Grange Farm itselE And 
Lord Hardwicke dismissed the rector's bill, so far as it related to 
this land which had been down-land, and was so allotted to the 
Grange Farm. 

Mr. ThurlaWi for the plaintiff, argued, that notwithstanding this 
decree in StockateWs case, yet in the present case (which difl^ 
much from that) the allotted common is not exempted fiom the 
payment of tithes. This demand of the impropriator, in the pre- 
sent case, is a claim of the tithe of com, grain, and hay. Bot 
corn, grain, and hay, could not be part of what grew on a tommob : 
the tithes that arose upon this common (appendant to Swardland 
demesne) could have been only tithes of agistment, or of lainb^ 
calves, wool, milk, and other things that could be the produce of a 
common. 

Now a modus or other compensation must be in lieu of these 
specifick tithes. . This exemption therefore cannot relate to any 
other tithes but such as could in theiV nature have arisen out of the 
common : so that it is not within the substantial idea of the modus 
or compensation insisted upon by way of exemption from paying 
tithe for these lands, which were part of the common, but now 
bear corn, grain, and hay. For the rector could have no benefit 
from this modus which was confined to the tithe of com, grain, 
and hay, in respect of any of that sort of tithe which could arise 
from the common, whilst it remained conmion. Tithes are not 
issuing out of the land, but collateral to it : and they cannot be 
discharged but by special words ; ' which this act does not make 
use of, the words of it being only general words. Cro. Elix. 161. 
• Supra Parkins v. Hinde^ 1 1 Co. IS i. S. C. 1 Leon. SOO. StUe v. MiUer, 
161. Owen 39. S. C. An exemption may be easily destroyed. An 
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aheratioii of the use of the land will destroy it : as, where a buck 1763. 
or doe is to be paid out of a park, and the park is disparked. For "TZIZ^ 
which he dted Huttan 58. Poole v. Beyndd upon a prescripticm ▼. 
<* to be discharged of all tithes, by delivering deer annually :** and '^''**^ 
the park was afterwards disparked. Here, the exemption claimed 
is, << to be discharged of the tithe of com, grain, and hay, arising 
and growing on Saxirdland demesne." But the common now in- 
dosed and allotted was not, whilst it was common, capable of pro- 
ducing either com, grain, or hay. Therefore it was not exempt 
from tithe of com, grain, or hay. If a mill be discharged of 
tithe, and the owner turns the water-course but a very little way, 
and re-builds his mill upon such turned water-course, this re-built 
mill shall not be discharged. 1 Ro» Abr, 652. title DismeSi letter F. 
pi. 2. So that changing the substance of the exemption is suffident 
to destroy it ; even supposing it to have been a good one. 

Lord Mansfield. — The case of StockooeU v. Terry differed very 
much from the present case. The modus insisted upon in that case 
extended to all kinds of tithes : whereas the exemption insisted 
upon in the present case is confined to the specifick land called 
Swar^nd Demesne^ and does not extend to the right of common. 
Here is no equivalent at all for the tithes of a^tment, of wool, 
milk, lambs, or any other tithes of such a kind as could arise upon 
a common. The equivalent goes only to com, grain, and hay ; 
the tithe whereof could not arise upon the common, whilst it 
' remained a common. In the case dted, the rector was, as owjier 
of the glebe, a party to the act of parliament ; here, the im- 
propriator is not a par^ to this act of parliament. And there, the 
viodus covered the right of common : it was a modus of 155. which 
was paid for the Grange Farm, in lieu of all tithes arising upon it, 
<< and of all the tithes of all the cows and sheep belonging to that 
&rm that should be depastured on the said down," (which was after- 
wards inclosed and allotted to it). So that the modus covered not 
only the Grange Farm itself with its appurtenances, but the common 
also ; which is not the present case. Lord Hardwicke decreed, 
<< that that modus should stand for the allotted lauds, as well as for 
the Grange Farm and its appurtenances f and accordingly he dis- 
missed the bill as to those lands which the modus covert : but as 
to all the other lands of the common, which had before used to pay 
tithe of wool, agistment, and other small tithes, he decreed an 
account. Here, all rights are saved, generally, by thii act of 
26 G. 2. consequently, the unpropriator's right to tithes remains : C 909 ] 
and there is no need to shew how they are due ; because they are 
due of common right. 

The whole court were very clear, that in the present case the 

exemption and modus did not extend to. the. waste md common ; 

^ and therefore that the allotted hinds, which had been part of that 
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Jiicnctittcr 
WdUon, 



1763. waste and oommoiiy having been subject to tithes brfore the 
allotmenti must remain liable to them after it: which they held to 
di£kr materially from the cited case, where the modtss did extend to 
the waste and common. They understood the words, *' sutgect to 
the same charges and incumbrances as their former lands were 
subject to," to mean only incumbrances upon the estate, (as doweiy 
4^J); and not to intend its being subject to the repair of the church 
ofFeUan. 

Lord Manffield said, that the case was determined upon the same 
ground as Lord Hardadck^s decree went upon, viz. that what was 
before exempted shall remain exempted ; and what was not before 
exempted shall pay tithe. 

Per Cur. unanimously. Let the postea be delivered to the 
plaintiff. 



8. C. 

1 Black. 
Rep. 49a 
&C. 

Rayn. 519. 
Moduieioi 
St, an acre 
tor wheat, 
Si. 6d. an 
acre for 
<Mitsand 
other grain, 
Ij. 4(L an 
acre for 
uplands 
mowed. 
2i. an acre 
for meadow 
lands as 
well mowed 
as depas- 
tured. 4d. 
a year for 
eTerjr or- 
chard in 

[910] 

lieu of all 
ftruit in the 
parish. 6d, 
yearly for 
ereiy cow 
depastured 
in the up- 
lands. 9d, 
upon the 
meadow 
in lieu 
of tithes 
of cows, 
calves, and 
mlJk; and 



Tr. S Geo. IIL A. D. 1763. Scac. 

Torriano v. Legge. [3 Wood. 61.] 

The plaintiff, as rector of the parish and parish church of Chin^ 
Jbrdf in the county otEssex^ filed his bill against the defendams 
for an account ofgreat and small tithes. 

The defendants admitted, that the plaintiff was rector of the 
parish ; and that they had, for several years past, occupied arable, 
meadow, pasture, and grass grounds, in the parish ; but denied that 
they ought to pay him tithes in kind for the same, for that the 
following moduses had been immemorially paid for the said land, and 
for all other lands in the parish. First, 6s. an acre every year for 
all lands sowed with wheat. Secondly, 2s. 6cL an acre for all 
lands sowed with oats or any other grain excepting wheat. Thirdly, 
Is. 4td. an acre for all grass lands mowed, called Uplands or Forest 
Lands. Fourthly, 2s. an acre for all grass lands mowed, callsd 
Meadow or Pasture Lands^ in lieu of all tithes of hay, grass, aod 
pasture. Fifthly, ^d. a-year for every orchard, in lieu, of all tithes 
of firuit within the parish. Sixthly, Sd. yearly for every cow kq)t 
and depastured upon the Uplands or Forest Ground^ and 9^ iipon 
the meadow or pasture lands, in lieu of all tithes of cows, calves, 
and milk. Seventhly, 2s. 6d. for eveiy farrow of pigs, in lieu of 
tithe of pigs ; and that the said moduses for corn, grain, grass lands, 
orchard^, and cows, were due and payable on Michaelmas Deaf 
yearly : that they had constantly, until the year 1 757, paid the said 
moduses in the same manner as the other landlords within the said 
parish had paid the same to the former rectors of the parish ; and 
that they had always been received by former rectors in lieu of 
dieir respective tithes: that the plaintiff having insisted pn having 
tithes in kind for the year 1759, the landiiolders, to avoid suiis, 
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and for peace's sake, submitted to pay him tithes in kind for that 1763* 
year, hoping that he would have accepted of the said moduses for th^ 
fiiture, which, however, he had refused to do : that the landholders, t. 
in the month of May^ 1761, accordingly signed and sent notices to ^^J^ - 
him that they would not s^ out, or suffer him or his agents to take o*. €d. fear 
any tithes in kind of them for that year, or for the future, but thaC ^^^^^^ 
they would punctually pay his tithes as they should become due, ip iieu of 
according to the ancient manner of paying in that parish. They ^i ove^'^ 
admitted, that they had» for several years past, occupied divers par- ^^^ 
ctis of arable, meadow, pasture^ upland, and forest grounds in the 
parish; and set forth the quantity of their lands, the qualities, and 
values of the tithable matters and things they had yearly thereon ; 
but insisted upon the payment of their tithes according to the said 
ancient moduses^ and tendered the same. 

The plaintiff replied; the defendants rejoined; and witnesses 
were examined on both sides; and upon hearing counsel; and 
reading the defendants' answers ; and upon full debate of the mat- 
ter ; the court ordered the defendants to account for the value of 
the tithes of the several tithable matters and things demanded by 
the bill, with costs, (a) 



Tr, 3 Geo. III. A. D. 1763. Scac. [911] 

Ptice V. Eliey ; et e contra. [3 Wood's Deer. 63.] 

Bill by the plaintiff, rector and vicar of the parish oi Lyming^ 
and the hamlets of Sandjbrd and Puddlesworih^ in the county of 
KftUj for an account of great and small tithes, taking up the de- 
mand of the account of great tithes from Old Michaelmas^ 1760. 

The defendants admitted, that the plaintiff was rector and vicar Thedefend- 
of the said parish and hamlets ; that they had, during the time men- ^^ 
tioned, been inhabitants of the hamlet of Sandford^ and had oc- ^ v^ 
cupied lands therein; and stated, that for three years, ending the tithes^otbe 
10th of October J 1759, they had severally paid several sums of ^^^ ^^^'^^ 

(a) TorrianOf^ the rector of Chiiuford, filed fruit growing in all orchards,'* it might hare been 

another bill against Featt and other i^abitants of good ; and that the modus of 9d. a cow depaa- 

tbe parish, daiiiiing tithes as in the aboresuit; tiued on the meadowy and 6d. a cow depastured on 

and the defendants insisted on the same modutet the uplands, in lieu or the tithes of all cows, calTes, 

in lieu thereof; but on the 6th of June 1763, the and milk, was also OTer-ruled ; because, under this 

court ordered them to pay their tithes in kind, prescription, i^istment tithes not being induded. 

It is said, that the moduses of 5«. an acre for it is rather rank; but principallj because, whether 

wheat ; of 2f. 6(1. an acre for other grain ; of aguted cattle are included or not, the recompence 

Sf • 6<2. an acre for meadows mowed ; of is* 4d. in too loose and uncertain ; for that the pardon, in 

for upland grass grounds ; and ef 2j. 6d, for lieu of a certain right at common law, mutt bare 

evciy ikrrow of pigs, were over-ruled, as being a right equally certain by tiie prescription ; tad 

too rank, by approaching too near the real value in £e present case, if a cow were depastured 

of the tithes : that the modus of 4d, for every partly on the uplands and partly on the meadows^ 

cnrchard, in lieu of die tithes of all fruit trees in he would not Icnow which modus to demand, or 

the parish, was over-ruled, because it was a modus how to distinguish themt See Torriano v. L^gge, 

cf one tithe in Ihm of another ; but that if it had 1 Bh&ck, Rep. 420. 
)>e«p, « in lieu of tU orchards," or ** in lieu of the 
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176S. money by way of composition, in full satis&ction of all the great 

tithes due from them to the lessee of the great tithes ; and that the 

defendant Kennett had paid his offerings, and 105. for his tithe of 

-^''^ hops of one acre; that the plaintiff had received the same for the 

year ending Old Michaelmas^ 1760; and that the plaintiff did n^t 

then demand any thing fi^om them for any great tithes due before^ 

but had given them receipts, dated the 28th of October^ 1760, for 

their tithes of com. They set forth the particulars of the lands 

thatihej they occupied; and further stated, that they had been under a 

wert under composition with the former vicar for the tithes thereof; that the 

tionwith pUintiff had continued to take the said composition, and had 

^ ^^T^t °^^^ given them notice to determine the same, except that he in- 

the present dorsed on his receipts, ^^ Take noUce, you are wider no agree- 

oontinu!^ ment with me for your vicarial tithes ;" that this indorsement im 

ifaeMUM, not made until after the expiration of the year, and therefore was 

ffiTen than ^^^ Sufficient to destroy the composition for the then running year; 

any notice that neither the like notice nor any other was ever afterwards ffiven; 

^\^^ he in. o ' 

tended to ^^^ that they therefore considered and insisted, * that the aforesaid 
determine afiToement was still subsisting and in full force ; but that if the 

the same* ^ . . ' 

#r QJ2 T court should be of a contrary opinion, and think the pliuntiff en- 
titled to an account of their small tithes, as prayed by the bill, be 
ought to pay the costs of the suit, he having never demanded any 
account of such small tithes before the bringing of his bill, or even 
intimated his intention of taking such tithes in kind ; but that, od 
the contraiy, by encouraging them to expect that he would make 
future agreements for compounding such small tithes, he had oc- 
' casioned them to take the said tithes themselves, and thereby pre- 
vented them from paying the small tithes in kind, which, on 
receiving due notice to that effect, they would readUy have done. 
' They further stated, that the plaintiii> since his bill had been filed, 
had given them noUce to pay their small tithes in kind from M- 
chaelmas'day then last past; and that they had since set them out 
accordingly : but that the plaintiff had refused to accept the same, 
or to carry them away ; and they set out the several lands, 4^. by 
them occupied, and the quantities of the several tithable matters 
by them had thereon from Old Michaelmas-day^ 1757, to (M 
. Michaelmas-day^ 1761, and what they paid or offered to pay the 
plaintiff on account thereof. 
The de. The defendants filed a cross-bill, stating, that the plaintiff about 

^^rws- ^icf^^i^'^h 1756, was instituted into the said rectory; that they 
bilL. occupied lands therein in the hamlet otSandford; that the plaintiff 

had granted a lease of the tithes to Richard Marshy and had em- 
powered him to compound for the great tithes, and to receive tbe 
same of the occupiers of lands there; that they had compounded 
with Richard Marsh for all their great tithes fi>r three years, ending 
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1759, at the following rates, viz. that Ehey should pay 4s. an 1763. 
acre for wheat, and Ss, an acre for lent com : that Kennett should 



pay 7/. a-year for one of his bams, and 2/. a^year for the other ; r. 
that the said compositions had been paid to the preceding rector ; ^^^ 
that they had also paid the same to the said Richard Marsh ; that 
the rector took the management and receipt of the great tithes for 
the year 1760 into his own hands; and Uiat he had received the 
same compositions from them for the year ending at Old Michaelmas 
1760, without pretending that any thing was due to bim for the 
tfiree years preo^ing ; and that he had given the plainti£& several 
receipts as follow: " Received, October 28. 1768, o{ Christopher 
Rvey, Si. 135. Sd. for eight acres of wheats thirteen acres, three 
quarters of lent com, one at 45. and the other at 35. by me, 
B. Price:' — '' Received, October, 1760, of Stephen Kennettj 11. 
for com tithe of his own farm, and 9L for the com tithe of [ 913 } 
Girmige Brook." He therefore prayed, that the said payments 
made by them as a composition for the great tithes of the said 
four years, ending at Michaelmas, 1760, might be established, in 
foil satisfaction for such great tithes ; and that they might be 
quieted from all forther demands on account of such great tithes in •. 
the said years. 

The rector admitted, that Richard Marsh had cdlected his tithes 
for the said years, and had accepted and received such composttionB 
in full satisfaction of the great tithes for the said three years ; and 
that he had received of them the like compositions for the year 
ending at Old Michaelmas 1760 in full for their great tithes tod 
had ^ven them such receipts ; and he said that he had never de- 
manded, or intended to demand, payment for the said great tithes 
a second time, nor did he mean to take any advantage of the 
manner in which his receipts were worded ; but that the charges 
in his bill for an account of great tithes were inserted therein by 
mistlike ; that he had caused his bill to be amended in that respect, 
and -had thereby waved his demand for com tithe for the years 
ending at Michaelmas 1 760 ; and *he denied that he had ever pre- 
tended that they had not paid tlie same. He admitted, that JfZfe/brd 
Marsh had power to make and receivie such compositions for the 
great tithes for the said three years ; that from what they had paid 
to him ending Michaelmas 1760, he discharged them from the same, 
and from all demands on that account, except the tithe of the hay, 
wood, and small tithes that had become due to him during the said 
years. 

' A replication was filed in the original cause, but not in the cross 
teuse; and witnesses were examined on both sides in the original 
cause ; and upon hearing counsel in both causes, and reading a 
receipt, dated the 20lh of October 1757, and a notice indorsed 
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I76S. thereon, signed R. Price : the proofs Uken in the original cause; 

^^^. and on full debate ; the court ordered the original bill to be dis- 
▼. missed with costs as to Kennett^ touching the demand of hops fiir 

'^'^' the year 1759 ; and the defendants in the original cause to account 
for die tithes of all the other tithable matters demanded by the said 
orif^nal bill, and also for Easter oflferings, the plaintiff to have Us 
taxed costs of this suit, except as to the demand of hops abo?6- 
mentioned : subsequent costs and further directions to be r c a c r^e d 
till after the report 

The court also ordered, that the plaintifi in the cross-b9 
should have their costs of the said suit in the cross cause, to be 
taxed. 



[ 914 ] Tr. 5 Geo. III. A.D. 1765. In Cane. 

[Reg. Lib. a. 1764. fo. 531.] 

• 

The Attorney General and Blair v. Cholmley and others. 

An agree- His Majesty's Attorney Greneral on behalf of his Majesty, as 
t!!^'^ patron of the rectory, and at the relation of the plaintiff Dr. Btakt 
incumbent the rector of Burton Goggles in the county of Leicester^ and the 
^2^^ said plaintiff Dr. BkUr in his own right, filed their bill in the coort 
for A certain of Chancery against the defendant Cholmley^ as propri^or of the 
^^^^^ lands in the parish, the defendants JFi:^iiis(?fi and Niddy aa teoaM 
tion in lieu of part thereof and the Bishop of Lincoln^ as ordinaiy of the dio? 
kind wiu cese^ praying that a decree of the court of Chancery^ oonfinmog 
not bind hii m^ aineement entered into between a former rector and some of 
though rm- the parishioners, by which the then rector had an indosure and 
tifiedbxa allotment, and a pecuniary compensation in lieu of gldbe and 
equity. tithesy might be declared null and void (a), as against hia Mqeslj 
Seri' HUT* ^^ ^^ successors, patrons of the said church, and the plsintiff 
Mss. Th.Blak'f and all future incumbents of the siud rectory^ and for 
^\s7' ^^ account of tithes become due to the plaintiff Blair since tiis 
s Eden, 12th of January 1762, in respect of the lands in the occupation of 
^^' the defendants, and that the plaintiff Blair might xtcmw^ % fiiU 

aatisfiiction for the same. 

The defendants by their answer admitted, that the advowsoOy 
patronage, and right of presentation to the said rectory beioi^[ed 
to the crown, and that the plaintiff Dr. Blair was duly presentad 
and instituted and inducted therein, and as rector became entitied 
to all the tithes within the parish payable to the rector; and ad- 
mitted the ownership and occupation of lands within the parishy and 
that they had taken the tithes thereof to their own use since the said 

12th of January 1 762 : but they insisted that the plaintifi^ Dr.jBbwri 

■ III II I ■ ■ I ■ ■ I I I I I. ■ 1 1 II ■ ^-1^— ■»— 11— — ^ 

(a) N.B. In the information, as amended, tlie plaintiff submitted to abide fjj the 
agrtement as far as respected the glebe. 
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was not entitled to tithes in kind as claimed by the bill, for that by 1 765. 
articles of agreement dated 21st of January 1664 made between ^j^,,,^ 
Montague Cholmley esq. an ancestor of the defendant CholmUjff and Gemrta 
Henry Hall esq. the dien owners and proprietors of aU the lands aJhukw* 
within the said town and parish of Burton Cqggles of the one party 
and William Ayscough^ clerk, the then rector of the said rectory, of 
the other part ; reciting among other things that these was a general 
indosure agreed upon and intended to be canjed into execution, [^1^3 
between the said parties, touching the field of Burton Cqggles ; and 
that forasmuch as the said parties had agreed^ that a considerable 
part of the lordship should still be kept in tillage for the mainte- 
nance of husbandry, and had likewise agiseed to better and advance 
as well the said rectory and yearly piofits thereof and thereout 
arising to a considerable value, over and above what the same had 
been theretofore yearly worth aii4 let for, as well as their own 
lands ; further reciting, that the ^ebe lands belonging to the said 
rectory did not consist of above 84 acres, and that the said rectory 
and glebe lands, with all manner of tithes thereto belonging, had 
not been let for above 100^. per annum ; it was therefore agreed, 
and the said Cholmley and Hall did thereby covenant with the said 
jfyscough and his successors, that he should for ever thereafter enjoy 
die several parcels of ground therein particularly mentioned and by 
faim chosen in lien of the glebe lands formerly used with the smd 
rectory, which several parcels of ground are tlierein mentioned to 
contain lid acres, one rood, and 36 perches, which were therein 
recited to be of far greater annual value than the said 84 acres of 
gld>e; in consideration whereof the said Montague Cholmley did, 
tor himself and his heirs, covenant with the said Ayscough and his 
successors, incumbents of the said rectory, to pay yearly to him 
and them the sum of 352. 13$. in satisfaction of all tithes great 
and small, to grow due to the said Ayseough and his successor firom 
the said Cholmley or any of his tenants in the said parish, (except 
as therein and herein-after mentioned), which sum was agreed to 
"be charged upon the lands therein mentioned, and reputed to be <^ 
4he yearly vdue of 50/., part of which sum, namely, 85. 3d. was 
-thereby agreed to be paid by the said Cholmley and his heirs, to the 
intent that the said Ayseough and his successors should pay tithes 
of a close therein mentioned, called Pickworth Pasture^ to the parson 
or vicar of Basingthropef within which the s^me lieth : And the said 
Henry Hall did thereby, for himself and his heirs, covenant in the 
like manner to pay the yearly sum of 44/. 1 5s. Sd. in satisfaction 
of all tithes due from him or his tenants, (except as therein and 
herein-after is mentioned), which sum of 44/. 155. Sd. was agreed 
to be charged upon the lands therein mentioned and reputed of 
the yearly value of 551. : and it was further agreed, that the said 
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1765. Chdndey and HdU should for ever thereafter enjoy such part of tbt 

Juorruu' glebe lands belonging to the said rectory, as should happen to be 

Cemntd inclosed within any of the plots of ground newly inclosed within 

QiJl^^^ the said lordship and taken in by them respectively, without any 

[ 916 ] claim to be thereto made by the said Ayscough or his successor^ 

discharged from the payment of all tithes whatsoever (excepting 

and always reserving to the said Ayscough and his successors the 

benefit of all marriages, christenings, churchings, burials, and 

Easter offerings, thereafter happening within the said parish) ; and 

it was further agreed, that the said Ayscough and his successon 

should for ever thereafter be discharged of all constable lays, ai 

well for repair of highways as otherwise, and of all duties and 

payments, as well to church as poor, except such poor as might 

thereafter fidl upon the town by reason of persons inhabiting it, or 

the parsonage-house or cottage thereto belonging which persons 

were at all times thereafter to be relieved by the said Ayscofugk and 

his successors. 

That in pursuance of the s^d articles of agreement all the, lands 

within the said parish were inclosed and enjoyed according to the 

said articles, and particularly the rectors of the said parish hafe 

ever since enjoyed the said 113 acres, one rood, and 36 perches, and 

the same were then enjoyed by the plaintiff Blair g that the sams 

of money agreed to be paid by the said Cholndey and Hall were 

received with the rents of the said 113 acres, one rood, and 

36 perches, by the said Aysccmgh^ and afterwards by John AdamKm 

his successor in the said rectory, in lieu of all their tithes and 

former glebe lands till the year 1677 ; but that in the year 1677 

Adamson declining to abide by the agreement, the said Moniagm 

Ckolmley, together with the infant daughter and heirs of the said 

Henry Hall then deceased, exhibited a bill in the court of Chanoeiy 

against ^Thomas the then Lord Bishop of Lincoln^ within whose 

diocese the said parish of Burton Coggles lies, and against the said 

John Adamson^ to carry the said articles of agreement into execotioD^ 

' and to be quieted in the possession of the lands against the dains 

of the said Adamson^ otherwise than under the said articles, and 

that the said Adamson^ by his answer, refused to perform the agre^ 

ment unless the plaintiff in the said suit would agree to whitft he 

had proposed, which they or their agents had promised, xnz. to 

add 16/. to the 80/. %s. 3d., that is to say, 7/. \s. lOd. by the said 

Montague Cholndey^ and 8/. 18^. 2d. by the said Mr, Hall^ whidi if 

they consented to, and would secure the same on all the lands within 

the said rectory, he was willing the same should be confinned by • 

decree ; and that the samp cause was heard upon the 9d oi Jtilf 

1677, when it was decreed, that the said articles should stand 

ratified and confirme<I, to be observed and performed by all tlie 
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parties, plaintiff, and defendants^ their heirs* successors, executors, 1765. 
administrators, and assigns; and it was thereby decreed according j^^^^ney 
to the offer in the said defendant's answer, that over -and beside the Gemrai 
annual sum by the articles agreed to be paid by Mr. Chohdey in aJli^, 
lieu of tithes, the said Mr. Ckohnle^ his heirs and assigns, his and 
their tenants, should pay tlie additional annual sum- of 7/. Is. lOd. 
being in all 42/. 155. 2^; that the same should be charged on 
all the lands of the said Mr. Cholmley within the parish; and that 
ike said infiuit daughters and heirs of Mr. Hallj their heirs and 
assigns, and their teniints, should pay in like manner the additional 
annual sum of 8/. 185. 2d, being in all 53/. Ids. 5d. ; and that 
the said plaintiff and defendant Adamson^ their heirs, successors, 
and assigns, should for ever thereafter hold and enjoy the several 
parcds of lands allotted to them by the said articles, in lieu of their 
awient lands and glebe, against eadi other, and against all other 
persons claiming under them or under the said Henry Hall^ de- 
ceased, according to the intent of the said articles ; and that tba^ 
planitiflBi in the said suit, their heirs and assigns, paying the said 
aibnual sums of 42/. 155. 2d. and 5iL 13s. &d. should stand dis- 
eharged from the payment of all tithes according to the said arti- 
dcs. Tlie defendants then said, that the annual payment of 
fM. 8s. Sri. is not an adequate compensation for the tithes in kind 
of the parish ; but insisted, that there were 29 acres, one rood, and 
S6 perches of glebe allotted to the rectory by the articles of agree- ^ 

Vtnt, in addition to the 84 acres of gld)e before possessed by him; 
aad that upon the whole the annual value of the rectory was much 
ipofeasied by means of the articles and decree: that neither the 
IMitron nor ordinary were parties to the agreement, and that neither 
hb then majesty, nor his attorney-general on his behalf, was a 
party to the suit, in which the said decree of 1677 was pronounced, 
but, insisted, that the said articles and decree were binding on tlie * 
phnntiff Dr. Blair^ and his successors. 

. The defendants, by their answer, insisted, in future bar to the 
plaintiff Dr. Blait^s claim of all manner of tithes in kind, that in 
Ifilaty term, in the third year of the reign of king James the first, 
Thomas Bell, the then rector, having instituted a suit in the spiritual 
court against John Nix^ then a householder in the said parish, for 
subtraction of tithes, the said Nix applied to the court of king's 
bench by way of prohibition, to restrain the said Bell from pro- 
ceeding in the said suit; and that by the record of the prohibition 
it appears, that certain customary payments were due to the said [ 918 ] 
Bellf as rector, in lieu of tithes in kind. 

. The plaintiff, the Lord Bishop, by his answer, said, that he had 
no other concern in the matters in question, than as ordinary of the 
<Iiocesc^ and submitted, whethor the decree of 1677 was binding 
Vol. III. F 

I 
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1 765. on his majesty, the patron of the said rectory, as his then majesty'^ 

"^ attorney-general was no party to the said suit, and, consequently, 

Gtnend had uo opportunity of controverting the agreement in the said 

CkJimUu ^^^^^ mentioned* 

The answer of the defendants being replied to, and the cause 
being at issue, ^divers witnesses were examined, as well on the part 
of the defendants as of the plaintiff Dr. Blair. 

The only matter upon which both the defendants and plaintifi 
entered into proof, was to ascertain, from old terriers and surveys, 
the quantity of the glebe to which the rector was entitled before 
tlie articles of the agreement ; and as to the quantity which he then 
enjoyed, on the one hand it was contended by the defendants, that 
the rector was, before the time of entering into the agreement, 
entitled only to 84< acres of glebe, and that upwards, of 113 acres 
having been allotted to him by the articles, (of which they said the 
several rectors have been ever since in the possession) ; in that re- 
spect, therefore, the agreement was very beneficial to the rectors, 
and, consequently, to the patron. And on the other hand it was 
contended, . by the plaintiff Dr. Blair^ and proved from four dif- 
ferent terriers, that the quantity of the glebe which the rector en- 
joyed, before the time of entering into the agreement, was above 
102 acres, of which 84 acres, three roods, 13 perches, were arabk^ 
and 17 acres, two roods, 17 perchesf, were ancient indosnre, and a 
, small part meadow, amounting in the whole to 102 acces, one rood, 

30 perches, as also a right of common of two cow-gates, and 10 
sheep-gates, annexed to an ancient cottage belonging to the rectory, 
which) w4th the right of common belonging to the original glebe 
lands of 102 acres, were fully equal to the 113 acres of the present 
glebe ; and it appeared, that the mistake in the agreement, which 
mentions the whole quantity of ancient glebe lands as consistiif 
only of 84? acres, upon which the defendants laid great stress, 
arose from the quantity of arable land only, being 84 acres and 
upwards, over and above the 17 acres, two roods, 17 perdies, of 
ancient inclosure ; for the fact seems to stand thus, that between 
the year 1649 and 1662, the dates of the two terriers^ both being 
prior to the agreement of 1664, the then incumbent, Mr. Aysoougk^ 
[ 919 J made a private exchange of the 84 acres of arable land^ which ky 
dispersed at tlie time in four fields, for the same* quantity of acres 
of land in two fields, 80 of which in one field lay contiguous to 
the parsonage-house, and four in another at some distance : he also 
made another exchange of an old close of 1 1 acres, called Aqron 
Croft, being within the parish, for a close called Pickworth Pasture^ 
containing the same quantity of land, but adjoining to the other 80 
acres, and lying in the parish of Basingthrop; and as this close was 
chargeable for tithe to the vicar of that parish, they agreed to pay* 
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the rector of Burton Coggles, a sum of 8s. Sd, annually, as nti 1765. 
equivalent for discharging the tithes due to the said vicar of 
Basingthrop; so that at the time of the inclosure and agreement in General 
Jam$aty^ 1664-5, there clearly appeared to have been only an ad- cMmiew 
dition made to the glebe of about 10 or 11 acres, as a com- 
pensation for the rights of common belonging to the said glebe and 
cottage; and it likewise appeared, that the present glebe is exactly 
the same as that described in the two last terriers prior to the agree- 
ment, with the addition only of 1 1 acres for the said rights of 
common* 

llie cause came on to be heard before the Lord Chancellour 
upon the 1 5th of May^ 1 765, and was argued upon that day, and 
the 17th of the same May; and upon the 17th of June, 1765, his 
lordship pronounced his judgement thereon as follows (a) : 

This is an information brought by the Attorney-General, at the 3 Bum's 
relation of Dr. Blair, for an account and payment of tithes in 4o^/4047' 
kind. The claim of the rector arises de communi jure. The de- iiiUjudg. 
fence set up against the claim, is, first, an agreement entered into g^ne with 
in the year 1664, between the rector and the owners of the land ^j^^. 
in the parish for accepting a yearly sum of 80/. in lieu of tithe, ion's ma- 
But I am of opinion, that the agreement on the face of it is un- ""^^^ 
equal, as to the consideration thereby agreed to be paid to the rec- 
tor; for it appears, that the agreement was entered into, in order 
to eiFectnate an inclosure of the open fields in the parish, and no 
consideration is given, as to the future improvement of the lands 
by such inclosure, of which the occupiers would reap the benefit, 
But I am clear, that even if the agreement was equal, it would 
not bind the successor in the rectory, but would be void as against 
him. 

The next defence set up against the plaintiff's claim, is a decree 
in 1677, which appears to be made in a cause instituted by consent 
between the same parties, that were parties to the agreement in 
1664 ; for as to the bishop of the diocese being a party, I consider [ 920 ] 
him as set up merely for form. And it is material to observe, that 
the parties themselves did not consider the agreement which had 
been executed as binding on the rector ; for they considered the" 
annuity of 14/. as not being an adequate consideration for the 
rector's having given up his dthe in kind ; arid therefore they en- 
tered into a new agreement, of allowing him an addition thereto 
of 16/. Ss. 7d. a-yenr; and on being allowed that addition, the 
rector by his answer consents to liave the agreement established. 
It is true, that the decree founded on this agreement doth in verbis 

(a) For the arguments of counsel, see 2 Eden, similar to the reasons of appeal, and in support 
31 1. The editor has not thought it necessary to of the decree before the House of Lords ; printed 
Bsert them from that source^ as they are very at the end of this case. 

F 2 
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1765. bind the successors in the rectory; but this was a decree founded 
on an agreement, which the court never enter into the proprie^ of 
when a bill is brought by consent of parties; and all such decrees 
are drawn up by tiie Registrar of the court, in the words of the 
agreement, as a matter of course; but I am of opinion, that such 
decree cannot bind the successor. The defendant's counsel have, 
it is true, cited cases of a similar nature, and urged the case of 
Egerli/ and Price^ reported in Finch's Reports, 18., which I have 
looked into, and think it a very extraordinary one, for the judge 
sent for the parties to attend him. I can pay no credit to thatcase, 
nor do I look on it as any authority, but only as the dream of some 
note-taker in this court 

•The agreement and the decree being laid out of the case, die next 
consideration is, whether a court of equity can relieve in the present 
case ? and I am of opinion, Aere is not a better rule than aqmtas 
seqmtur legem. It is a fixed rule, that the church cannot be pre- 
scribed ag^nst ; first, on account of its high dignity ; secondly, 
en account of its imbecility, quia Jimgitur vice minorisj condUionem 
suam meliorare potest^ deteriorare nequit. At common law, althougk 
the church could alienate, with consent of patron, parson, and or- 
dinary, yet it was under various restrictions: the patron, must be 
absolutely seised in fee simple : if he was seised only of a fee-simple 
conditional, or base fee, the alienation was void. In the present 
case, the bar set up by the defendants amounts to a mode of alien- 
ation ; and if the decree is void, as I am of opinion it is, what then 
is there to send to law, when the point is about the extent of a de- 
cree of this court ? and if it was sent thither, it must*cc»ne back to 
be ultimately determined here. 

It has been also objected, that the length of time ought in thb 
case to bar the plaintiff: but I think the legal rule, that no pre- 
scription can run against the church, must be adhered to; and 

[921 ] ^ indeed the length of time, in which this agreement was acquiesced 
under, is not so great as at first sight it appears ; for the person 
who was rector in 1677, and party to the decree, and had a right 
to establish the agreement during his life, did not die till the year 
1718. 

Upon the whole, the inclosure of the lands was for the general 
benefit of the parish ; and such lands will be continually increasing 
in value, while the composition given to the rector in lieu of 
tithes will be gradually diminishing in value. The composition 
here regarded only the value of the past tithes, without any regard 
to the future increasing value of tithes, which is always allowed 
for in every private bill for an inclosure. If, in the present case, 
the parties had made an allowance for the future improved valae 
of tithes, I should not liave been inclined to relieve, but would have 
left the rector to his legal remetly. 
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I shall therefore decree, that the information, as against the 1765. 
Bishop of Lincoln^ be dismissed with costs ; and let it be referred ^^^,,^,. 
to the Master, to take an account of the value of the tithes which General 
have accrued from the time of filing the information, and let what cMmletf.^ 
shall be coming on the balance of such accounts be paid to the 
relator Dr. Blair, and no costs hitherto ; but I reserve the con-* 
sideration of subsequent costs, till after the Master shall have made 
his report, and any of the parties shall be at liberty to apply- to tho. 
court, as there shall be occasion. 

From this judgement the defendants appealed to the House of 6 Br. F.c. 
Lords, and prayed a reversal of it for the following reasons : 

First, by the common law, the parson, patron, and ordinary 
might alienate the possessions of the church; and though the 
statute of the ISth of queen Elizabeth, to prevent the impoverish- 
ment of succeeding incumbents, hath restrained this power; yet 
both the courts of Chancery and Exchequer have understood and 
eiqx>uiided the act by a maxim of common law, Ecclesia conditionem 
suatn tiieliorare, non deteriorare potest, and have been of opinion, 
that the legislature did not intend to prevent exchanges or bargains 
by which succeeding incumbents might be benefited. For there are 
still remiEiining upon the records of both courts many instances, 
botli before and after the decree in question, of decrees establish- 
ing the like agreement against the several lay parties, their heirs, 
executors, and administrators, and against the incumbents and their 
successors (as this case is), none of which before the present were [ 922 ] 
ever impeached by subsequent decrees of a court of equity ; and 
this practice continued, until, by the frequency of parliament, it 
became more convenient to have such agreements established by 
the legislature. This practice cannot be accounted for, unless 
the great persons, who sat in both courts, had, upon die con- 
struction of the act of parliament, been of opinion, that it was 
not contrary to law, to establish such an agreement upon pregnant 
proof made, that it was for the benefit of the church : and to give 
the act of queen Elizabeth at this time a different exposition, will 
not only contradict the opinions and acts of the judges of both 
courts, but in this case, disturb an uninterrupted, quiet enjoyment 
of lands and tithes for a century and upwards, and may have the 
like effect upon other parts of the kingdom. 

Secondly, That the agreement in question was beneficial to the 
church, cannot be doubted, when the incumbent and the bishop 
both subscribe to the propriety of it in their answers ; and the re- 
spondents have not now made any proof that it was otherwise. '■ 

Thirdly, However the question might be considered at law, 
yet in equity no agreement ought to be rescinded, without re-: 
:>toriiig the parties to their former condition: it ought to be r&>^ 
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1765. scinded in the whole, or not at all. By this decree, this agreement 
is rescinded in part, to the prejudice of the appellant Mr. Chotmlei^ 
to the amount of twenty-nine acres of land; ibr the decree, though 
it compels the appellants to account for their tithes in kind, leaves 
the respondent Blair the benefit of the statute of limitations to 
protect him in the possession of twenty-nine acres more than his 
ancient glebe amounted to. He that would have the assbtance of 
a court of equity must do equity ; and therefore the respondest 
ought not to have a decree for tith^ in kind, but upon the terms of 
his yielding up the possession of the surplus glebe lands. 

Fourthly, An account is decreed of the tithes in specie, not* 
withstanding the record in the King's Bench is an evidence of 
some weight, that the ancient mode of tithing in the parish before 
the decreee of 1677, was according td the customs stated in that 
record ; add therefore if the record is not to be taken as a decisive 
proof of the customs, yet it is a forcible ground for directing an 
inquiry touching such customs ; for if it is barely probable, that all 
tithes were not payable in kind, it is unjust to decree it absolutely 
without inquiry. 
f 923 ] Fifthly, The decree in this cause is directly opposite to an 
enrolled decree of the same court, insisted upon by the iqipellants ; 
which enrolled decree is by law binding and conclusive upon the 
persons named in it, until reversed by a superior judicature; and 
the respondent being a successor in the rectory,* is named in the 
decree as a person bound by it. 

On the other hand, in support of the decree the respondents 
urged these reasons : First, the agreement of 1664, which is the 
original foundation of the appellants' claim of exemption from the 
payment of titlies in kind, was confessedly entered into between 
the then owners of the lands within the parish, and the then rector 
only, therefore it could not bind any future incumbent of the rec- 
tory, as neither the patron nor ordinary were parties to it : and 
the agreement, upon the face of it, appears to have been founded 
either in fraud, mistake, or collusion; for it recites, that the 
glebe belonging to the rectory did not exceed eighty-four acres, 
though, by the respondents' evidence, it appears, that the glebe did 
then consist of above one hundred and two acres, besides a very 
extensive and valuable right of common ; the respondents' allotment 
therefore of one hundred and thirteen acres, was scarcely an equal 
exchange for the glebe and the right of common enjoyed by the 
rector before the agreement ; therefore, it is insisted, that, as to 
the agreement, it is void, as against the respondents, either from 
the nature T>f it, as not being entered into by the proper and neces- 
sary parties; or, supposing it to be in that respect eifoctual, it must 
necessarily fidl^ as not being a fair and bond Jide agreementy the 

16 
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compensation made by it to the rector, in lieu of his glebe and rec- 1 765. 
torial rights, not being just or adequate. ^ ' 

Secondly, The decree of 1 677, confirming the agreement, with General 
the variation as to the sums to be paid by each of the estates in lieu rkJi,idev 
of tithes, meets with the same forcible objection in respect of the 
want of proper parties to the suit in which it was made, it being 
provided by the common law, that no right of the cimrch shall at 
any time be alienated, without the consent of all parties, who can 
be in any sort interested in them, viz. the parson, patron, and 
ordinary. In this case the rectorial rights were all alienated and 
given Up, and the patron (whose particular right, in respect of the 
value of the rectory, was materially affected by it) was no party, 
either to the agreement in the first instance, or to the decree by 
which the appellants contended, that the agreenient was confirmed, £ 924 ] 
and his right most essentially prejudiced. But this essential defect 
is greatly increased in the present case, when it is observed, that 
the patron is the king, whose right can never be legally taken 
away by collusibn ; and to this it may be added, that even a decree 
can add no strength to this illegal transaction, as it is particularly 
provided against by IS Eliz. c. 9. f. 8. where it is declared, that all 
judgements hereafter to be bad for the intent to have or enjoy anyi 
lease contrary to the said statute, or any of them, shall be deemed 
void, in such sort as bonds and covenants are appointed to be void,' 
which are hiade for that purpose; for by 14< Eliz. c.ll. all bonds, 
contracts, proihises, and covenants, are declared to be of the same 
nature, to all intents and purposes, as leases, inany evil-disposed 
persons having (as it is there cited) defeated the true meaning of 
the statute of IS Eliz. e. 20. by asserting, that bonds and covenants 
were not in law taken to be leases. 

AppeUanfs Objections answered. 

First, It was insisted, that the defendant Dn Blair ought not 
tcy hate been perdiitted to set up his demand after an acquiescence by 
^e crown as patron, and by the several rectors who have held the 
rectory ever since the making of the ^reement and decree; and , 

particularly after an acquiescence by the respondent Blair himself 
fiiom &e end of the year 1756,. when he was presented to the rectory, 
to ibe beginning of the year 1762, when the information was filed. 
. Acquiescence cannot be urged as an objection to the crown : 
and therefore, as the right of the crown in quality of patron ^of 
diis rectory, will be materially prejudiced, if the decree of 1677 
is to be considered as a bar to the respondent, Blait^a claim of tithes 
in kind, it may perhaps be unnecessary to give any answer, as to 
the acquiescence imputed to the respondent, Blair^ and his several 
predecessors. But this objection, if admitted in its full force, will 
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1765. have but litlle weight when it is understood^ that Mr. Adamsonf 
the rector, who was party to the deeree of 1677t and, consequently, 
bound by it, lived in the enjoyment of the rectory to the year 1718. 
Mr. Dongworth, who succeeded him, held it four years, only to 
the year 1722, and Mr. Nicholson^ the next succeeding rec^r, en- 
joyal it from 1722 to 1728, only a space of six years* Dr. 
White Kennet held it from 1728 to 174<0, and I}v. Salter from 
[ 925 ] 1740 ta 1756; so that the respondent Dr. Blair j who cannot be 
considered as claiming under any of the former rectors, is answer* 
able only for his own acquiescence^ which was for a very short 
time, considering the difficulties he had to encounter in obtaining, 
a thorough knowledge of tlie foundation of the appellants' daim cf 
exemption, against the united efforts of the whole parish^ whose 
interest it very evidently appears to have been to prevent the re- 
spondent from acquiring that knowledge. 

First, The ^pellant contended, that the agreemoit cannot be 
rescinded in part, if not in Mo. 

It is true, that it is now impossible to restore the respondent 
Dr. Blair to the possession of all those rights which were enjoyed, 
by the rector before the agreement was entered into, and therefofe 
it was that the respondents by their information itsdf waved any 
relief, in respect of the glebe. But it is submitted, that the impossi- 
bility of doing the respondents complete justice can never be urged 
as a reason, why as much justice should not be done them as the' 
present state of things will admit ; and as that part of the agree- 
ment which regards the tithes, is totally distinct matter from that 
part of it relating to the glebe, the respondents may have the relief 
given them by the decree now appealed from, without disturbing 
or in the least interfering with the other part of the agreement 
respecting the glebe- 
Thirdly, The last head of objection, made by the appellants, to 
the relief given to the respondents, by the decree appealed from, 
is the prohibition issued from the court of King's Bench in 8 c^ K 
by which the appellants contend, that it appears the rector is not. 
entitled to all manner of tithes in kind, but only to such tithable. 
matters as are mentioned in the prohibition. 

This objection will receive a full answer when it is considered, 
that no final judgment was ever pronounced in the suit in whicb 
the prohibition issued, and, consequently, the writ of prohibition 
itself can never be set up as a bar to the respondents' claim of 
what is due by common right, and the defence arising under the 
prohibition is inconsistent with the recitals in the agreement upoa 
which they rely, ns the foundation of their claim of exception. 
The decree was affirmed, (a) 



(«) Sc'o Jldentien, $c. of Bury Si, Edmunds v. X. Evans, ntpm 771, n., where the 
cases on this subject arc coUected* 
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H. 6 Geo. III. A. D. 1766. Scac. 1766. 

Clarke v. Stapler. [MS.] ^"^ 

The vicar brought his bill for the tithe of clover-seed, rye-girass- stapler. 
seed, saintfoin-seed, and other grass-seeds, sown in the parish^ ^^Irh en- 
insisting that they were small tithes. . dowed whh 
The defendants, the occupiers, admitted, that the plaintiff was SdiMT^ b 
entitled, as vicar, to the small tithes in the parish, but insisted, entitled to 
that the seed of artificial grass was a great tithe, and due to and the leed of 
always received by the impropriator ; and they stated the quantity wtifidal 
of seed they had had in each year, and what they had paid to the S^!^^ 
defendant, the impropriator. itMdmg 

The defendant Harvey^ the impropriator, denied the right of priator maj 
the vicar to the said tithe, or that the vicars ever received the same, !"Tfj*™ 
for that he, the said defendant, and his predecessors had always ception of 
received the same without interruption. He insisted, that, by the 2^"*^ ^ 
custom of the parish, whenever seed of artificial imss hath been Howley ▼. 
suffered to stand for seed, it hath been always considered as grain, H^^loeo s. 
and, by the custom, when cut down sooner, hath been considered . S. a 

^ hay D^Thji. 

All the defendants insisted, that firom the time of the first intro- 
duction of such grass into this kingdom, the tithe of it had been 
always paid to the impropriator or his lessee. 

The cause was two whole days in hearing. The court declared, 
(on reading the endowment of the vicarage and the proof in the 
cause), that the tithes of clover-seed, saintfoin-seed, and rye-grass- 
seed, are small tithes, and that the vicar is entitled thereto ; and 
decreed, that the impropriator should refund to the vicar what he 
had received, and that the other defendants should account for 
what was still due firom them, {a) 



P. 6 Geo. III. A. D. I766. B. R. 

Chave v. Peter Calmel^ Esq. [8 Burr. 1873.] * 
Sir Fletcher Norton shewed cause against a prohibition to the J^ * ^^el 
consistorial court of the Bishop of Exeter to stay their proceeding tuai caSat' 
in a cause instituted there for subduction of tithes. The short of J?'*'**^' 
the case was (as it appeared to the court) that Calmelj the impro- pier may 
priator, had employed one Finnimore as his agent, to collect and ^1*^A n 
compound for tithes. The plaintiff in prohibition {Chave, the jilrolagrei- 
occupier), had agreed with Finnimore, after the com was cut and ment witb^ 
ready to be housed, for 5Z., yrhereupon he housed his whole crop ageSt^" * 

(a) Wallu ▼. Pabif Com. Rep. 63S. tupra 749. JTyom v. Bwatht 2 Pri. SSI. infra, Ct^^e v. 

Cartwrightv. Bailey, infra 938* Jeremy \,Strange* Taylor, 2 Fri. S29. infra, Williams v. Pricef 

vfaySf infra 1173. Manby v. Curtis, 2 I^i. 285. 4 Fri. 156. SeoU v. Lawson, 7 Pri. 267. tn/hi. 
infra, Kcnnkot v. Watsmij 2 Fri. 250. o.. infra. 
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1766, without setting out the tithes, Chaves agreement \rith Finnimorc 

~7^ was only by parol. The impropriator libelled in the ecclesiastical 

V. court against Chave for not setting out his tithes. The defendant 

^^*^ ' below, {Ckave, the occupier), tlsndered the 5/.; and ofikred a plea 

th« pur- *< that he had purchased the tithes for SL" The ecclesiastical 

u!^,^d ^^^^ rejected this plea. 

A tender of Mr. ThurU/doe and Mr. Dunning were for the rule, 
and^n^' The only question was, " Whether this was matter of appeal, or 
plea be of prohibition ?' 

probibitioo ^^^ court Were unanimous in the latter opinion. And they 
^*** "^ founded it upon this rejection of the plea being li gravamen irre^ 
S.C. ' parabile s and upon an apprehension ^^ that the ecclesiastical court 
Msa^***** must have grounded their rejection upon a supposed difierence 
vol. ii. between their law and ours ;" that is to say, they took it for 
p. 2S2. granted, that the ecclesiastical court Mrere of opinion, agreeably to 
what is laid down by their favourite vrriter, Gibson^ (who takes it 

from a note in {a) Nqy ), ** that an Agreement with the agent 

of a proprietor of tithes will not bind the proprietor:" whereas, by 
our law, and in common sense and cotnmon justice, a composition 
by the occupier with the agent of the proprietor does bind and 
ought to bind his principal. Ihdeed, where the ecelesiastical 
court have jurisdiction, and proceed therein according to their law, 
where it does not differ from o\sltSi the rejection of a plea would 
be matter of appeal. But, where the ecclesiastical law di£fers from 
the common law, and fh^ Ecclesiastical court would require 
greater proof from the defendant below, than the common law 
requires ; or would esteehi an agreement not to bind the impro- 
priator, which at coriimon lai^ #ouid bind him ; there, an apf>eal 
could be of no service to the defendant in the ecclesiastical court; 
because the superior ecclesiastical court would equally adhere io 
their own law, as the inferior ecclesiastical court had done ; and 
would determine alike, as being guided by the same principle of de- 
termination. Therefore, as the judges of this court supposed that 
in the present case the judge of the consistory court rejected the plea, 
because he thought the agreement with the agent not binding upon 
C .^^8 ] Mr. Calmel the principal, which at common law did bind him, they 
held this to be matter of prohibition, and not of appeal. And 
though it had been observed, ^^ that tithes lie in grant, ** yet they 
had no doubt that the occupier might, with sufficient propriety, be 
said to have purchased these tithesy notwithstanding the contract 
was only by parol. For, whatever might have been objected to its 
not being by deed, if this com had been standing ; or if it had been 
^ a sale by the proprietor of the tithes to a third person ; yet the 

present case is by no means liable to such an objection : for the 

' - - 

(a) Noy 19. 2 Ventr. 48. 
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corn was here severed from the ground, and ready to be housed ; 1766. 

and it was not a sale of the^ tithes by the proprietor to a stranger, ~~ 

but a composition between the proprietor and occupier, pro hdc . ▼. 

vice ionium. Rule for prohibition made absolute. CaimeL 



P. 6 Geo. III. A. D. 1766. B. R. 

Btater \. Heathby. [3 Burr. 1891.] 

This was an action upon the case against the defendant, for not A custom 
fetching away his tithes in a reasonable time. The declaration ^^"^^ 
states, that the plaintiff set out the tithes ; and the defendant re^ owner of 
fiised to fetch them away. At the trial, the defendant's counsel setting 
insisted on a custom in the parish, ^^ That notice should be given them out is 
to the owner of the tithes, of the setting them out." The proof of yarv.Trist" 
the cmstom was not entered into, at the trial : but the validity of ^ Wood's 

Deer. 128. 

the cusom was discussed. s.p/ 

Mr. Justice Goiddy who tried the cause, held the custom not |:S ^5^ 
to be a good one ; and a verdict was found for the plaintiff, and vol. ii. 
SO guineas damages ; subject to the opinion of this court upon the ^^^e of 
following question — << Whether this custom be good in law or Butler ▼. 
not?'' A motion had been made for a new trial; and a rule to ^^*^*^"* 
shew cause. It was argued on Thursday last, by Mr. Serjeant 
Burlandj Mr. Thurlawcj and Mr. Mansfield on behalf of the plaintiff 
(the occupier); and by Mr. Seijeant Davy and Mr. Dunning for 
the defendant (the impropriator). 

The counsel for the plaintiff denied this to be a good custom ; 
1st, Because it was only setting up the ecclesiastical law against 
the common law of the kingdom : 2dly, This cannot be done by 
custom in any particular district. The farmer is not bound by 
common law to give previous notice of the time of his setting out 
tithes. 

Mr. Justice WilmoU — - By the common law, no notice is neces- r 929 1 
sary: by the ecclesiastical law, it. is necessary. The question 
therefore is, ^^ Whether the ecclesiastical law can be introduced, 
under the notion of such a custom." This was agreed to be the' 
question. 

The plaintiff's counsel objected, that this custom is not a rea- 
sonable or a good one; because it is not founded upon any consi- 
deration. And admitting the canon law to be as has been men- 
tioned, yet it cannot be set up against the common law of tlie 
kingdom : at least, it ought to have been pleaded. It can be no 
bar to this action, or to the form of it. For, it is not alleged, 
*' that these tithes were not fiurly and honestly set out:'' and if 
they were fairly and honestly set out, they ought to have been 
taken away by the impropriator. The fiirmer can receive no 
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1766. benefit by giving such notice: on the contrary, he niay be much 
' ^^^^ incommoded by being bound down to set them out the particular 
V, time notified. For he cannot carry any away, till he has set out 
^^^* the whole : and a lay-impropriator may reside out of the parish, 
and at a very great distance ; or the fiurmer may not know to whom 
notice is to be given, or where; or have time sufficient to admit 
of giving such previous notice of setting them out Indeed notice 
to the owner of the tithes, '^ of their having been set out," is pre- 
viously necessary to the bringing an action for not canying them 
away, {a) And this notice was given. But the defendant insists 
that there ought to have been previous notice ^ of setting them 
Supra 739. out." Beaver v. SpraUey, in Btmb. SdS. is the only case to be met 
with, on such custom as this : and that case was never determined. 
Two judges against one, seemed to think ** that it was bad." 
The counsel for the defendant, who argued in support of the rule 
for a new trial, admitted ^^ that the common law does not require 
the notice of setting them out:" but this custom does require it; 
and they insisted that it is a good custom. This custom fidsifies 
the demand made by the declaration. For, the declaration alleges,' 
^ that the parishioner has been always used to set out the tidies 
Tio and so; and that he set them out in due manner; and the de- 
fendant neglected to take them away." The defendant shews this 
custom ; and that, for want of pursuing it, these tithes were not 
in due manner set out And if they were not set out in due 
manner, then he was under no obligation to take them away. It 
is part of the definition of a custom, '^ that it differs irom the 
common law." We do not say, it is good, because it is agreeable 
[ 930 ] to the canon law : we only say, << it is good, as being the lex loci." 
It is the law of the land here in this parish. The consideration 
of customs cannot be inquired into: however, if it were necessary 
to do so, honesty and piety are sufficient considerations for this 
custom. ' But customs must be presumed to have sprung from 
good considerations. This custom prevails in half the parishes in 
the west of England: and as tithes depend in a great measure* 
upon custom, so also does the manner of setting them out. The 
parson cannot set them out himself: but by 2E(L 6. c. IS. $2. 
he may come upon the land and see it done. And this statute 
directs tithes . to be set out according to the customs of the re- 
spective parishes. The custom does not require the parson to 
be present; nor does it fix the tenant to reap his corn in bad 
weather : it is only a check against injustice being done to the 
parson. A reasonable notice is all that is requisite. If the custom 

should be abused, the tenant would be restrained from making an 

•■ 

(a) See ffctvke v. IFhitet supra 1 74, r 
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ill use of it. From HuHon*s opinion to LordCh. J. Le(?^ time, 1766. 

and by Oodolphin expressly, such previous notice of setting out 

is necessary by the ecclesiastical law. The case in Bunbtary is an ▼. 

instance in support of the custom. There, indeed, personal no- ^^*'*^' 

tice was insisted on. But we do not require personal notice. We 

say, *^ to himself, agent, or servant" And it is his own fault, 

if he I^ves the parish, and leaves no agent. In the cause at nisi 

priuSf — — — — V. Yarboroughy at Lincoln assizes. Lord Ch. J. WiUes 

held such a custom to be good ; and said. He wished it was the 

law of the land. And it must be understood (in the present case) 

that this custom could have been proved. 

' Lord Mansfield said it had been very well argued. It depends 

upon general reasoning, and the case at Lincoln : for that in Bun* 

bury does not ascertain any thing ; it went off upon another point. 

We wUl think of it 

Mr. Justice JVilmot observed, that the canon law is no otherwise 
an argument in the present question, than as it may serve to shew 
that the custom has not been thought unreasonable. Curia advisari 
vUU. 

Lord Mansfield now delivered the opinion of the court The 
only question is ^* whether this be a reasonable custom, or not ?" 
There is no authority that comes up to this point, but one : and 
that was a cause on the Midland circuit before Lord Ch. J. WiUes g 
who thought, it a reasonable custom. I think so too. I believe 
the doubt about it arose from a jealousy of receiving the ecclesias- 
tical law in any case whatsoever ; lest the clergy should introduce 
it by degrees. It is reasonable, as promotive of justice and pre- [ 931 ] 
ventive of fraud. Mr. Dunning said, as of his own knowledge, 
^ that there were such customs in the west of England .*" and I 
am told there are such in Lincolnshire likewise. We are all clear 
*^ that it is a good custom." It is for the prevention of fraud and 
for the convenience of the parties. Therefore the rule must be 
made absolute for a new trial, but without costs. And I think 
it is such a custom that a very slight evidence would be sufficient 
to prove. Rule made absolute, (a) 

{a) liord MantftekTs opinion is thus reported wards inost on their adopting a bad one ; when 

in Serjeant /Tt/Ts MSS. the bw gives any thing it gives that without which 

' •** 'The deimitton of a custom is consueiudo ex such things cannot be enjoyed, and that maxim hi 

rationairili cautd taUata gum prkxU communem applicable to the present case. The parson is to 

legem. There is but one authority that anywise see the tithe fairly and justly severed, and so must 

rdates to this case ; for that in Bunb, goes on have the means of doing it. I am told there is 

other grounds ; Lord C. J. WiUe$ thought it a such a custom all over lAncolmhiref and in many 

reasonable custom, and I am ^ the same opinion ; other parts of the kingdom. We are all of opi- 

and I am convinced that the only reason why the nion that it is a good and a vary reasonable cus- 

oommon law did not adopt it, was constitutional torn, and in ftirtherance of justice and in preven- 

jealousy ; for if they had first taken a good rule tion of fraud : a custom to set out wool *, sms 

fnxn the ecclesiastical courts, they might after- tadu et vitth u bad upon the fiice of it, and this 

• Hob. 107. 
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vm^ Tr. 6 Geo. III. A. D. 1766. Scac. 

imianu Williams v. Baron. [3 Wood's D«cr. 130.1 

V. U.J 

Banm. The bill Stated, that the plaintiff was presented to the rectory of 
k ^d^ ^L ^^^^ ^^ ^^ ^^ county of Cornwall fifteen years ago ; that he 
ed, Whe- had ever since been rector thereof, and was thereby entitled to the 
the'^inhabu- ^^^^ ^^ ^^^ ^^ parish, and more particularly to all those personal 
ante of the tithes whlch had been accustomably paid to his predecessors by all 
1^1^^^ ^ persons using any craft whereby they got gain, and residing with 
hired to their families in the parish ; that there were near the parish of 
wi^ the ' Saint Ewe several fishing towns and coves, whence a great many 
neto, boau, boats and vessels were employed in the pilchard fishery ; that the 
craft of the Said fishery was carried on to great advantage on that part of the 
mh^itants English coast, from the month of July to the mcmth of December 
gutey, in yearly ; that the undertakers of the said fishery are called Master 
^^^a^ &5^wr5; that they or their agents, who genendly reside in fishing 
chards and towns and coves, had bee$n used to hire several persons to wori^ in 
^s^fand ^^ ^^ fishery ; that some of them were parishioners residmg in 
are by con- the said fishing towns and coves ; that others of them were parisb- 
^^^Jy loners residing with their families in several other parishes adjacent 
to have a thereto ; that the said Master Seynors^ or their agent there^ used to 
ney^aB™ * P^y ^^ ^^^ of them, for their work in the said fishery, such sums 
also a diare of money as they should mutually agree for, and to allow them, 
80 caught over and above the same, one half of the fish which should be 
for their caught during the season ; that the several Master Seynors^ at the 
the fish proper season of the said fishery, had been accustomed to hire 
^^^ ^ several of the parishioners of Saint Ewe (who with their fimiilies 
r 932 ] yf^^^ resident there) to work for them in the said fishery, and to 
are brought manage the boats ^nd nets, and to allow them for such their ser- 
parish of ^i<^ ^he particular sums agreed to be paid to each of them in 
Mevagiuey, money, aud their prc^rtionate share of the moiety of the fish 

the defends i • i n • n % i 

ant, as vicar caugbt m the season, or an allowance m money for the same ; that 
*^^T^'^ such persons bad, aft^r deducting their charges and expenoes, 
tithe in thereby reaped considerable clear yearly gains; that in the said 
Aare^of fish P*^'^^'^ of Saint Ewe such of the inhabitants thereof as had been so 
aaafoNsaidy hired to work in the said fishery, had always paid, and of right 
^^m**® ought to pay, by custom observed for time beyond memory or 
boats, and otherwis;^. to the rector of Saint Ewe the^tithe of such their earn- 



is such a custom that the slightest evidence should away by the act of God ; and court said that the 

be permitted to prove.'* See also Tennant v. measure of the damages must be on tUe continue 

Stubffingf S Anstr. 640. infra 1438. Incerti ance beyond a reasonable time, which is matter of 

Temporis. cirea 7 Geo. 9. Mr. Coxe*t MSS. evidence on the trial, and not to be pot in the 

N. 14S. South V. Jones, Agreed that an action declaration only to shew such a time as to appear 

CD the case wUl lie for suflbring tithes to lie oa unreasonable, and the jury may sever the damages, 

tlie ground to the damace of me owner of the and give so much for so long, and then so much 

landy but not if hindered from canying them for so long. 
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iDgs, and had duly accounted with him for the same; that from 1766. 

the time he had been inducted into the rectory, he had constantly uruuama 
received from such of his parishioners as h^d been hired to work v. 
in the said fishery, one full tenth part of all the clear money gotten ^^** ' 

and earned by them respectively in each season once in the year, other craft 

to wity on Christmas Day^ or within one month after, until the year catching 

17559 as and for and in lieu of the tithes of their irains thereby; ^^^. ^* 

ftre in the 

that since that time the defendant Majfue and others, who were all intervals of 
inhabitants residinff with their fiimilies in Saint Ewe, had been ^c^^^'ng 

^ seasons 

severaUy hired by the defendant Dunn and others,'' all of Meoa- boused and 
gisset/f and Master Set/nars, to go on board their fishing vessels and p^^"^,^ 
work in the said fishery, and were by agreement to be paid several Mevagiuey. 
sums of money respectively, ^nd to receive several quantities of 
fishy or an allowance in money for the same ; that in consequence 
thereof t|iey went on board the said vessels, and in the several 
seasons of the pilchard fishery in the said years, worked in the said 
fishery, and thereby earned several sums of money and quantities 
of fish, which, in consequence of the said agreement, were paid, 
delivered, 01; accounted for to liiem, whereby they had made con- 
siderable gains, the tenth part of which ought, by virtue of the 
said custom or otherwise, to have been paid to the plaintiff^ as 
rector of Saint Ewe, for his tithe of their said clear earnings and 
gains; that he had applied to them severally for a discovery of the 
quantum of their clear earnings and gains, and to be satisfied for 
the tenth part thereof; but that they had refused the same under 
various pretences. The bill therefore prayed, that the defendants 
might be compelled to come to an account with the plaintiff for 
the tithes in each of the said years ; and that they and the defend- 
ant Baron might pay to the plaintiff the fuH amount of the said 
tithes so withholden from him. 

The defendant Baron admittedi that the plaintiff was rector of [ 9SS ] 
Saint Ewe; that within four mil^ of the scxithem confines of 
Saint Ewcj no part of which ^ext^ded to the sea shore as he 
believed, there were several* 'fishing towns and coves, whence 
vessels were yearly employed' in the pijehard fishery; that the un- 
dertakers of the sud fisheiy hired) net only persons resident in the 
said fishing towns, b|it also other persons from neighbouring 
parishes^ to work for them in the said fishery ; that the usual terms 
were, that the owners of the nets, boats, and oAer crafl, should 
have one half of the fish caught, and the men so hired the other 
half; but that as the men seldom had proper necessaries for' 
curing their share of the fish^' die same had been generally paid b;jr 
the craft owners, who accounted with and « paid the men 6ne^ 
half of' what such share sold for.wheti cured. The defendant 
further ' said^ that he bad be«n vicar €£ Mevagtssey evtx 6motih& 



Baron.' 
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1766. month oFJtdy 1755, and he insisted that he was, as such, entided 
^fii^^ to tithes in kind of all fish caught in the sea and brought into and 
V. landed within the said parish by nets, boats, and other craft, 
which, in the intervals of the fishing season, were housed and kept 
in the said parish ; but that as th^ receiving of such tithe-fish in 
kind must be attended with great trouble, a composition in monqr 
had been generally made and paid for the said tithe in manner 
following, viz. il. iSs. ^d. for each sejme used therein, in lieu of 
the tithes of the craft-owners' moiety of the pilchards caught^ and 
in lieu of the tithes of the men's moiety one penny out of every 
shilling the said moiety was sold for, after deducting the incidental 
expences. He further said, that at Mevagissey the labouring part 
of the fishery had for many years past been chiefly done by the 
inhabitants there, but that when there were not sufficient men, 
the Master Seynors hired other men firom the adjacent parishes, 
at such wages and on such terms as were mutually agreed on, but 
that it was generally known and understood by such strangers so 
hired, that the vicar of Mevagissey was to be paid his tithes in,kind, 
or the composition in lieu thereof. He further said, that he be- 
lieved that it had been sometimes agreed that the men were to be 
paid their wages in money only, and at other times part in money 
and a greater or less share offish, according to their skiU or ability; 
that in the first case the craft-owners had paid the vicar one penny 
out of every shilling for which one half of the fresh or one quarter 
of the cured pilchards sold for ; and that in the last case the craft- 
t 9S4p ] owners and the men had contributed proportionally towards making 
up and paying to the vicar one penny out of every shilling, which 
half of the firesh or one-fourth of the cured pilchards sold for. He 
further said, that he believed that the vicar of Mevagissey had 
/ never received or claimed, nor did he claim any thing for the tithe 
of the men's wages paid in money, but that such wages had been 
and were duly paid, without any deduction ^ and that if the tithe 
of such wages was due to the plaintiff it was a different tithe firom 
that claimed by and paid to the said ddendant; and he said, fliat in 
his apprehension it was totally immaterial to him whether such tithe 
was due to the plaintiff or not, he, the said defendant^ having re- 
ceived nothing but what he was entided to by the custom of Jfm- 
gisseyj establbhed by a decree of this court, or by virtue of such 
composition entered into in consequence thereof. He further said, 
that he knew nothing of the men who were hired to labpur in the 
pilchard fishery, he wholly relying on his composition in moHey in 
lieu of tithe-fish which was retained by the craftK>wners, and by 
them paid to him at the end of every fishing season, or so socm after 
as the accounts could be made up. .. He sidd, that he. did not know 
whether any of the men. employed, in the said fishery were the plain- 
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tiff's parishioners or not, nor whetlier the inhabitants ot Saint Exve 1766. 
had paid or ought to pay hiin the tithe in tlie bill mentioned ; nor '~:. 
did he know that any of the persons in the bill named had been ▼. 
hired in the pilchard fishery, or how or what they were to be paid ^^^^ 
for the same; or whether tlie tithe of their earnings ought to have 
been paid to the plaintiff, or whether the same amounted to, &c.; but 
he insisted that he had a right to receive all such money as had come 
to his hands for composition for the tithe of pilchards caught and 
brought into Mevagissey; and that he was not indebted to the 
plaintiff for any money received by him for or on account of the said . 
tithe-fish, but tliat he had a right to receive the same to his own use* 
He further said, that he believed that the undertMcers in the pilchard 
fishery were owners of the nets, boats, and other craft for taking 
pilchards; that the Master Seynors are, for their greater skill in 
fishing, allowed by the undertakers greater wages in money; and 
that they command the other persons who labour in the fishery. 
He also said, that he did not know whether tlie undertakers or 
their agents deducted from the wages in money, or from the money . 
allowed to the men for their share of the fish, being parishioners of 
Saint EtdCj the tenth or any other part of their gains, and paid 
them only nine-tenths or any other part, under pretence that they 
had already paid the tenth part to him the defendant He also [ 935 ] 
said, that he disclaimed any right to tithe from that part of the 
gains of the persons employed in the fishery which consisted of 
money stipulated to be paid to them by the undertakers for their 
work and skill in the fishery. He insisted,, that the vicars of A&- 
vagissin/f time out of mind, had been, and that he, as vicar, then 
was well entitled to the tithe in kind of all fish caught in the sea 
brought to and landed in the parish by any person whatever, 
with nets, boats, and other craft, which, in the intervals' of tlie 
fishing season, were housed and kept there, or to a satisfaction. 
in lieu thereof; but he said, that he did not claim any other per- 
sonal tithe from the parishioners of any other parish in respect of 
such fish, or of any gain made by them thereby. 

The defendant Smith admitted, tliat the plaintiff was rector of 
Si. Ewe^ but denied that he was, to his knowledge, entitled to 
tithes arising from the labour of his parishioners employed in the 
pilchard fishery at Mevagissej/ ; and he said that he believed that he 
was not by custom so entided, for that he yearly received offerings 
from them, which were paid, as he was informed, in lieu of per- 
sonal tithes. The defendant spoke as to the custom of tithing 
the fish, and admitted, that, in the year 1760, he was master c^a 
seyne at J^eoagis^; that two other of the defendants were hired 
to work the boats belonging thereto; and that the payments 

Vol. JIL G ' 
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1766. were iiiade*aocording to die custom set forth in the other defimd- 
l^a^ ants' answers. 

V. The other defendants, Mm/ne and others, bemg servants, pot 

in their answers to the same ^ect as before mentioned, bat hoped 
that they should not be obliged to pay tithe for the same thing bodi 
to the plaintiff and the defendant Bcatm ; but they said, that thej 
believed that the same belonged to the plaintiff as his right. 

The plaintiff replied to the answers of Baron and Smith i they 
rejoined; and witnesses were examined on both sides $ and upon 
hearing counsel for all parties on the 3d instant, and reading the 
answer oi Mayne and others; an order made in this caiue dated 
the 28th of Naoember last, whereby the plaintiff was at liber^ to 
examine Mayne and others, and to read their depositions at the 
hearing, saving just exceptions to the defendants Baron and Smith; 
the deposition of the defendant R. Mayne f who had been examined 
pursuant to the said order; the depositions of the other d^nd- 
[ 936 ] ants ; several depositions of other witnesses taken in the said cause; 
and upon hearing counsel for defendant Baron, and on reading a 
decretal order of this court, dated the 4th day of July 1717, be- 
tween fVolridge, then vicar of Mevagissey, plaintiff, and Henna 
and others, parishioners of the said parish, defendants ; and after 
an objection had been taken to such reading thereof, and over- 
ruled by the court ; and reading the depositions of several wit- 
nesses ; the further consideration of this cause was adjourned oyer 
to the 9th instant, when the Barons declared they would give their 
opinion on a future day. 
^^S* And now on this day, viz. 25th of June 1766, Parker C B. spoke 

to the following e£fect : 

The plaintiff by his bill demands a tentli part of the clear gains 
and earnings of his parishioners, which he claims by immemorial 
custom or otherwise: he proves his right to a twelfth part. 

The defendant, Mr. Baron, insists upon a right to tithes in kind 
of all fish caught at sea, and landed in his parish by nets, boats, and 
craft housed and kept in his parish in the intervals of the fishing 
seasons; but says, that he has usually taken a composition of 
1/. 135. 4td. from the craftrowners for their half of the fish, and 
1^ out of Is. for the other half of the fish, deducting incidental 
expences. 

This is a question between the ministers of these two parishes, 
whether, when the inhabitants of <S^. Ikoe are hired by the inhabit- 
ants of Meoagissey to work in the fishery, and are to be paid part 
in money, and also to have a share of the fish caught, the d^ndant 
Baron is entitled to tithe in kind of such share of fish. For if be 
is, he may make what composition he pleases for it. 
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A decree of this court in T)\ 1717, obtained by Mr. Wdridge^ 1766. 
the then vicar of Mevagissey^ against Henna and others his pa- ' ■ 

rishioners (a) : and the depositions of several witnesses, that the v. 
craft-owners have deducted the composition from the parishioners ^<^ron. 
of St. Ewe^Sf and paid it to the vicar of Mevagissey^ have been read 
in pr€X)f of the defendant's claim. 

On the contrary, it appears by the depositions of John Wood and [ 937 ] 
Richard Peneoer^ that after the decree and whilst Mr. Wdridge 
continued vicar, they for several years received money for their 
wages, and for their share of fish without any deduction for tithes : 
it appears also by the deposition of Richard John^ that Mr. 
Thompson^ the successor of Mr. Wolridge^ when he had received 
money for the tithe of the share offish which by contract belonged 
to the inhabitants of SL Ewe^ he returned it, or paid it over to die 
plaintifi. 

Tithe of fish taken in the sea is only due by custom. Holland 
V. Healcj Koy 108. Anon. Cro. Car. 264. And as tithe of fish taken 
in the sea is not due without custom ; therefore a custom to pay 
less than the tenth part may be good. Sheppard v. Penrose^ 1 Lev. 
179. 1 Sid. 278. 2 Keb. 2. Personal tithe is the tenth of the 
clear gains of the parishioner. 2 Inst. 657. Tithe of fish taken in 
the sea is holden to be a personal tithe. 1 Ro. Abr. 656. M. pi. 2. • 

And the eleventh section of the statute of 2& 8 £. 6. c. 13. as 
it immediately follows the provision for personal tithes, seems to 
confirm this opinion. But, supposing for argument sake, that this 
be considered as a customary payment, in the nature, or in satisfac- 
tion of the personal tithes, according to that statute, which takes 
notice of the parishes upon and towards the sea coasts, the com- 
modities and occupying whereof consist chiefly in fishing, and by 
reason thereof (as the statute speaks) have used to satisfy their tithes 
by fish, that is, by rendering a proportion of fish in specie in satis- 
faction of the tithes of their occupation ; now, what is the occupa^ 
tion of these inhabitants of St. EtDCy but their perpetual work 
and labour in the fishery ; and therefore I am of opinion, that 
whatever is paid or rendered in satisfaction of the tithes of their 
occupation ought to be paid to the parson of their own parish, and 
not the vicar o( Mevagissey ; for otherwise they will be liable to a 
double tithe or payment for their share of fish. The vicar of 
Mevagissey is undoubtedly entitled to tithes of fish caught or taken 



(a) In this suit the plaintiff innfted by his biU, merchandise, or for sale, or otherwise, in like 

that by custom and usage immemorial, the plain- manner as the plaintiff's predeceason. Decree, 

tiff and his predecessors had been endowed with, that the defendants shall respectively account for 

and the plaintiff ought to enjoy the tithes of all tbehr sererai tithes in kind of all pilchards and 

pildiards caught at sea, or brought into and cured other fish whatsoeTer caught at sea, and brought 

in the parish of Mevaguaofi and df all otb^ iUh into the said parish, acoording to the Talue 

caught or brought into the said parish by wqr of thereof. « 
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1767. provided, and confiinied by a statute of 2 & S £.15. c. IS. : These 
~ are therefore in his Majesty's name, by virtue of the said statute, 
V. to will and require you or some of you, that you forthwith 
attach or cause to be attached the body of the said Janies Owen 
otherwise Dovasiouj and him deliver to the keeper of his Majest/s 
gaol for the said county of Salcp^ there to remain without bail or 
mainprize, until he shall have found sufficient surety to be bound 
by recognizance or otherwise before us or some other justice of the 
said county to the use of our sovereign lord the king, to give due 
obedience to the process, proceedings, decrees, and sentences of the 
ecclesiastical court oi Uchfield aforesaid. Hereof fisiil not at your 
peril. Given under our hands and scab the Istdqr of May, &c.'' 
Sir Fletcher' Norton and Mr. Ashhurst^ on behalf of the defendant, 
insisted, that this commitment was illegal ; and took several ob- 
jections to it : 1st, It professes to be grounded on 27 H. 8. c. 20. {a\ 
which statute is confirmed and enlarged by 28i S £.6. c. IS.(6); and 
the S2 H. 8. c. 7.(c) being made in pari materid must be taken in. 
The ^' contempt, contumacy, or disooedience," mentioned in the 
first of these statutes, is explained by the second and third of them, 
to be a contempt or contumacy or disobedience after sentence. 
There never was an instance in the ecclesiastical court of a pro- 
ceeding in this way, upon what may be called mesne process. Their 
method is, to decree against the person; and after sentence, to 
excommunicato for contumacy in not obeying the sentence: and, 
if the party remains excommunicate for 40 days after publication, a 
writ de ejpcommunicaio capiendo is awarded against him. There is no 
instance in this court of such a proceeding upon the 27 //• 8. c. 20. 
as this is. None of the officers of the court remember such a 
return to a habeas corpus. And it appears by the fourth section of 
this act, that it was only meant to be temporary. The case of the 
King V. Sanchee and others (d), reported in 1 Ld. Raym. 323. and 

I — ■ , _____ ■ — . — .. — _ ^ ^ . — 

(a) Sect. 1. (&) Sect 13. (c) Sect. 4. spiritual court was saved, as SS EUx, c. 1. 1 JSKc 

(d) In this case Sanchee and others, Quakers, c 2. In the same manner, tn^the statute against 

were cited into the ecclesiastical court to answer usury. S Inst. 152. 2 Inst. 657. And thence 

there, upon tlieir solemn affirmation, concerning he inferred, that it was the opinion of those par- 

tithes withholden by them from the parson of the liaments, that the spiritual jurisdiction would have 

parish ; and for not answering the commissary, been taken away by these acts, if it had not been 

according to the statute of 27 H*S. c. 20. cer- saved by them. — But per curiam, this last act 

tifies their contumacy to two justices of peace, seems to be only an accumulative remedjr* and 

by whose warrant they were seized and committed not to repeal the act of H, 8. And in maay 

to prison ; and being brought by habeas corpus cases the common law and ecclesiastical courts 

into the King's Ben^, Mr. Robert Eyre moved, have a concurrent jurisdiction ; as, if a penstoa 

that they might be discharged, because the new be payable out of a parsonage by preacriptian, 

act (7 At 8 If^. 3.) concerning the affirmation of the remedy for this is cither in the spiritual amrt, 

Quakers gives the parson a remedy to recover or annuity lies for it at common law; thougli 

such tithes by distress, by virtue of a warrant of Coke says the contrary in his 2 Inst, in his coow 

a justice of peace ; then, where a statute gives ment upon the statute de circumspect^ ^f^ 

remedy, the jurisdiction of the spiritual court is But, Triiere the nature of the oflfenoe is alteiad Ivf 

t«ken away, unless it be iaved by the same sta*- a statute, and a new penalty inflicted ; tfaere^ after 

tlite, 5 Cb» 73. b. Sir tr» Jon. 820. And he the party has been tried at common law, and coik> 

dted several statutes where the jurisdiction of the demned^ tl|e ecclesiastical court shall not proceed 
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other books, was argued upon different prineiples; it was argued, 1767. 
that the jurisdiction of the spiritual court was taken away by ' 
7 & 8 fT. 8. c S^. That case shews, that there has been a' pro- 
ceeding upon this act so lately as in king WiUunlCs time; and the ^'*^* 
S7 H. 8. c. 20. was then considered as being in force. Yet in 
that case the statutes of 82 H. 8. and 2 & 8 JS. 6. were not taken 
into consideration. If this method be legal, no writ de excom^ 
municato capiendo will ever be applied for. If they can do it in 
this summary way, they need not stay 40 days required by 
2 & 8 JS.6. c. 18. 5. 18. They observed, that Dr. Bum in his Ecy 
desiastical LaWf vol. 2. p. 446. (under the words of 27 H, 8. c. 20. 
*^ shall have power to attach,") refers to the case of the King v. 
Sanchee, in 1 Ld. Baym. 828. ; but seems to have found no other 
case of the same kind. 

2d, The information ought to have been upon oath. A man 
ought not to be deprived of his liberty without an oath. Whereas 
this commitment is founded upon the mere certificate of the code-* 
siastical judge. 

8d, Upon a writ de excommunicaio capiendo^ they must shew pro- [ 942 ] 
cisely, *< that the ecclesiastical court has jurisdiction." Now this 
suit is only alleged to be for tithes and other ecclesiastical dues, 
which, they said, is not sufficient; and cited 1 Ld. JRaym* 828. 

4th, The justices ought to have convened the party before them, 
in order to have afforded him an opportunity of giving security: 
but, instead of that, he was carried directly to prison, without being 
permitted to give bail (which, they said, was offered). 

5th, The certificate is improper, for want of reciting, ^^ that the 
bishop was out of the diocese :" for otherwise the certificate ought 
to have been by the bishop. 

6th, The certificate does not import to be a request The juris* 
diction of the justices cannot vest without an information and 
request : both are necessai^. And no request shall be presumed. 
The certificate goes no fiirther than that the man did not appear. 

Mr. MoreUm^ contra^ was stopped by 

Lord Mansfield^ who declared himself to be very clear u]K)n this 
matter. The statute of 27 H. 8. is not repealed. That statute, 
and the statute of 82 H. 8. and 2 & 8 J5. 6. are diverso intuitu : 
the latter do not mean to repeal the former. The officers of this 



against him : as, if a man be coiiTicted at common though the statute which gives tfaia remedy in in 
law of haring two wives, or iiave been adjudged gencnral words, jret in the return the cause of im- 
tlie reputed father of a bastard ^Id, j-c. ■ prisonment ought to be certainly expreised, to tlie 
But then NoHhey took exception to the return^ end thai it may appear to the court, that it was 
because it is said, uuX Sanchee, ^[C. were impri- an ecclesiastical duty for which th^ ."ve impri- 
soned for contempt in a suit for detention of tithes soned. And €f thte opinion was the whole court, 
or other ecclesiastical duties ; and it ou^ to and therefore the Quakers were discharged out of 
appear for which the suit wa.<«y specially. For custody. S.C. 12 Mod. \G5, Holt 657. 
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1767* court Dot remembering any instance in tliis court of sudh a return 
' j^ to a writ of habeas corpus is nothing at all. It is proiiable, that the 
V. perscm attached always gave hail, whenever any such case hap- 
-'^ pened, and did not apply for a habeas corpus at all. As to the pro- 
ceedings in the ecclesiastical court, there is no reason to complain 
of the manner in which the persons who claim the tithes haTe pro- 
•ceeded. They have chosen the easier, quicker, and cheaper me- 
thod, instead of taking that which was the most vexatious, dilatoiy, 
and expensive. If the statute of 27 H. 8. is not repealed, then 
-consider what is the construction of it. The contempt is in non- 
appearance to the suit instituted in the ecclesiastical court The 
ecclesiastical judge has certified this under his seal of office^ and 
hath desired the aid and assistance of the jusdces. It is objected, 
tliat here is no information upon oath. But why is tliere need of 
an information upon oath of the proceeding of a court? The 
ecclesiastical court are to make information and request ; and then 
they are to have this assistance from the justices. As to the form, 
it is 'Mn a certain cause of subtraction or non-payment of tithes, 
and other ecclesiastical rights and emoluments.^ This is said to 
be an uncertainty in the demand ; and that it may perhaps be a 
[ 943 ] suit for demands not within the jurisdiction of the ecdesiastical 
court In the case of the King v. Sanchee^ the court were in the 
right to lay hold of the nicest objections, circumstanced as that 
case was. But there, it was expressed in the disjunctive *' tithes 
or other ecclesiastical duties :" this is ** tithes and other, 4^J* So 
that it clearly appears, that the ecclesiastical court has jurisdiction 
in the present case as to the tithes. This seems a much better, 
easier, and shorter method than the other. This is only a bailable 
process to appear and submit to the jurisdiction. It is a demand 
of a few shillings ; and the man is no Quaker. Therefore he ought 
to be admitted to bail. 

Yates J. concurred. As to information and request being both 
of them requisite ; here, the justices acted merely ministerially. 
The contumacious person is to be attached, and to remain in ward 
until he shall find sufficient security. The act of 27 H. 8. ought 
to be taken disjunctively, ^* information or request** This act 
relates only to mesne process ; and though the first words are 
*^ make information and request," yet in two subsequent parts of 
it, the words are *^ such information or request," in the disjunctive. 
t This is a much shorter, easier, and better method of proceeding 

than that of excommunication : it does not harass or oppress, but 
only requires giving security. Here is an express request stated 
upon this return ; though perhaps the ecclesiastical judge s mere 
sending the certificate might well enough be considered as a 

request to give the aid and assisitance directed by the statute. 

7 
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It lay upon the party attached to offer his bail, if he had a mind to i767. 
give any. Most clearly, the commitment is legal : the man must " j^ 
give bail. v. 

Aston J. fully concurred in omnibus for the reasons already given. "^' 
And as to the continuance of the act of 27 H, 8. the statute of 
2 & 3 jB. 6. expressly says, " That not only the said acts made in 
the said 27th and 32d years of the reign of the said late Henry the 
eighth, concerning the true payment of tithes, and every article 
and branch therein contained, shall abide and stand m their full 
strength and virtue ; but also, be it further enacted, &c." 

Hewitt J. expressed some doubt. He thought that the statute 
of 32 H. 8. seems to mean to give the same remedy to lay impro- 
priators, which 27 H. 8. gave to ecclesiastical persons. Therefore 
It seems constructive of 27 H. 8. ; and, consequently, they should 
be both construed alike. The statute of 2 & 3 £. 6. s. 13. says, 
that suits for withholding tithes shall be in the spiritual courts 
only ; and gives them power to excommunicate after sentence for [ 944 ] 
not obeying their sentence. But 32 H. 8. does not give the same 
remedy which 27 H, 8. does ; unless the former be construed 
agreeably to the latter : dnd the latter expressly says, that ^^ after 
definitive sentence," such application may be made to the justices. 
(5. 4.) Therefore, he had some doubt, whether this is a proper 
proceeding under the 27 H, 8. as it is before a definitive sentence. 
He remarked also, that it did not very clearly appear, ^^ that the 
parties dwelt in the county." Whereas the 27 H. 8, gives the 
jurisdiction only to two justices of the peace of the shire where the 
offender dweUeth. Again, the suit is only generally ^^ for subtrac- 
tion of tithes:" but it does not appear that tliese tithes arise 
within the parish^ or were due to Joseph Dixon, as the rector of it. 
Whereas the power of convening the ofiPender before the ordinary 
is given to the parson, vicar, curate, or other party aggrieved, 
and, consequently, so also is the remedy annexkl to it, viz. the 
demanding the aid of the justices of peace. Therefore, he was 
not fully satisfied that the proceeding was to be defended under 
the statute 27 i7. 8. and wished it might be further considered. 

The court thereupon were about to order it to stand over upon 
Mr. J. Hewitfs doubts : but Sir JP. Norton chose to give bail then; 
rather than risk being too late for a motion he intended to make 
against the justices for the manner of their acting in this afiair. 
A recognizance was accordingly taken from the defendant with 
two sureties agreeably to the requisitions of the statute ; the prin- 
cipal being bound in 5/. and each of the sureties in 50s, the value 
of the tithes being very small, not exceeding 155. Whereupon 
the defendant was discharged out of custody. 
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Beaumont v. ShilcoL [3 Wood's Deer. 171. & C] 

Bill by the vicar of lifeanden in Stfffblk for the tithes {inter aL) 
of turnips. 

The defendant in his answer said, that he had growing on his 
lands some turnips, which he severed and gave to his cattle, the 
tithes of which were first set out for the plaintiff by throwing out 
the tenth turnip, but that the plaintiff refused to take them away, 
because they were not set out in heaps ; and that he, the defendant, 
thereby suffered greatly in his crop of barley which succeeded the 
turnips. 
[ 945 j The bill was dismissed, as to the turnips, with costs. 

But though this was the event pf the suit, yet we must not hastily 
consider this decree as establishing the manner of tithing insisted 
upon in the answer. For it should seem, that it is only where there 
is a paucity of turnips, (as, no doubt, from the terms of the answer 
there was in this case^) that this mode of tithing is to be resorted 
to : but that, where the quantities are large enough to admit of 
its being done, the tithe of turnips must be set out in heapau Such 
was certainly the opinion of three of the judges of the court upon 
this case, as will appear from the following note, the correctness of 
which cannot be questioned, for it comes from the pen of my Lord 
Kenyoiu 

** The question was, in what manner the tithe of turnips was to 
be set out? 

<< Parker C. B. — The turnips ought to be set out in heaps; and 
the parson is to have every tenth heap. Setting them out by single 
turnips is liable to fraud, as there may be a great difference in the 



size. 



« 



Smythe B, — If there be a sufficient quantity to make ten heaps, 
the turnips should be set out in hei^s. ' If only a small quantity be 
drawn, then the fair way is, though tithed by single turnips^ to put 
every tenth in a heap. If the small turnips are put for the paisoo, 
it will be fraud. 

<^ Adams B. — The parson is to have the full and &ir tenth. There 
is no particular rule yet laid down for setting out the tithe of tur- 
nips. The setting out single turnips is liable to great fraud* If 
a whole field, or whole acre be gathered at one time, they may 
well be set out in heaps : but, if only a few are gathered at a time, 
that method cannot be observed. In that case single turnips must 
be set out 

** Perrott B. Absent." 



» . 
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Gtde 

Gale V. CqrperUer. [3 Wood's Deer, 173.] r. 

In this case the defendanCs insisted upon the following moduses: ^^^^^^^'^ 
1st} that there was, and for time immemorial had been, a modus or Si. an wen 
certain oustomary payment of 2s. paid and payable by the occu- ^ tithe of 
piers of inclosed arable lands lying within Corsion TUhing to the •!! gnun 
^ owners or impropriators of the great tithes of the said tithing, their tb« ^cloMd 
farmers or leasees, in lieu of the tithes of every acre of such arable anblekads 
land when sown with corn or grain ; and that such modus was, and ^id u. ed. 
of right ought to be paid and payable on the 10th day of October in J^^ji"** 
each year, when such inclosed arable lands were so sown with corn the grain 
or grain, 2d, That there was, and for time immemorial had been !7^^ ^ 
a modus or certain customary payment of l5. 6d. paid and payable tiioii4Md 
by tlie occupiers of common-field arable lands lying in Corston {^^H^ . 
Tithing to the owners or impropriators of the great tithes of the aside at 
said tithing, their fanners or lessees, in lieu of the tithes of every ^ p * ^ ~ 
acre of such common-field arable lands when sown with com or 
grain ; and that such modus was, and of right ought tQ be paid and 
payable on the said 10th of October in qacb year the same were so 
sown with com or grain. 

The court were of opinion, that these modUses were rank ; and 
decreed an account. 



U I 



Tr. 8 Geo. III. A. D. I768. Scac. 

Boseawen D.D. v. Roberts^ [8 Wood's Deer. 174.] 

Bill by the plaintifP, as dei^ and rector of the free chapel and TV dMn 

church of St. Borian^ otherwise Burian, in the county of CorrvmaJh laQommiL 

for an account of great and small tithes arising within the parishes daiiqwtlw 

of St. Levan and Sinnen. £S i atfaea 

of the pariahes of St. Levan and St filMfim, ii^ the nid deanery in kii|dp 

The defendants Roberts and Hodge admitted the pluntifTs title, ThmlrfiMli 
and that they were inhabitants in St Levan^ within the said deanery 2b!a ^ 
and rectory; and averred, that they had duly paid for or set out had paid tba 
their great tithes ever since the plaintiff became entitled thereto ; J^athat aa' 
but that, as to small tithes, that tliere was, and for time out of ^ "maU 
mind had been, a certain customary yearly payment of Is. at Mi^ foUowing 
chaelmas in every year by every occupier of lands within the *»«»*«".• 
said parish of St. Levan to the said dean or rector for the time Vi ^J^ 
being, for every fat bullock agisted within the sidd parish, in lieu bullock 
of the tithes of agistment of barren and unprofitable cattle agisted J^^* ^ 
upon lands within the said parish : another customary yearly pay- agistnient 
ment of 6d. for every cow depastured within the said parish, at haneB^d 
Michaelmas yearly, to th^ sai4 4em and rector, fo^ and in lieu of unpro6u 

• • able cattle; 
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1768« tithes of milk and calves; and the several ancient customary yearly 

^^^^^ payments for and in lieu of the several tithable matters following; 

T. that * is to say, for every lamb yeaned within the said parish, 2i. 

♦ rQ47 1 ^^ '*^" ^^ ^^^ ^^^^^ thereof; Id. for every fleece of wool shorn from 

' ,. every sheep fed and depastured therein ; for and in lieu of the tithe 

Ibrereiy of such wool yearly renewing therein, 2^ for every colt foaled; 

2^iJ^**" 4rf. for every ^uxlen in lieu of garden stuff; 4fd. for potatoes tilled 

milk and hi a ridge in the field for family use and not for sale; 1^ for any 

^^Umb* ^°^^' quantity of hemp sown every year by every occupier of lands 

iiL a fleece; within the said parish; which several customary payments were 

V. agari ^^^ ^^^ payable at Michaelmas in every year; and also that, for 

den; 4d. time beyond memory, 2d. was due and payable, at Easter in every 

fidlS^^ yesLTf for every inhabitant of the age of sixteen years and upwards. 

prWateuaa; They also said, that they knew not that any tithes had ever been 

mllqttiol P^^^ ^'^^ hens, ducks, ducklings, chickens, turnips, or any kmd 

tity of of garden stuil^ or any other tithes, except for honey, pigs, and 

• ^ geese, which had been taken and paid in kind for the most part 
Saoer when they amounted to a tithable number, but that when they fell 
offenngs; gjjQp^ ^f ^^^ there was a customary pa}rment of Id. for every pig 
po^j^. and three halfpence for every goose, paid and payable at Mickad' 
honey, pigs, mas yearly within the said parish, for and in lieu of the tithe of 
in \Sd!a- V^tP ^^^ geese which did not amount to such tithable number as 
cept under aforesaid. 

i^Tpig '^e defendants Williams and Frere also admitted the plaintiff's 

and ijd. right under the said letters patent to the said deanery and rectory, 

and to all great and small tithes accustomed to be paid, or to such 

ffioduaes ancient customary payments as had been paid time out of mind ; 

|°"J** ^ and after stating that they had paid all their great tithes since they 

fish of St. had been inhabitants of Sinnen^ they insisted on the said nwduses 

^f^*^"*^' as stated in the other defendants' answer, and put in the like 

answer. 
Hie cause The plaintiff replied; the defendants rejoined; and witnesses 

^""^ were examined on both sides ; and upon hearing counsel ; and 

reading the proofs taken in the caAise; and on debate of the matter; 

The nuH the court declared, that the modus of I5. for every fiit bullock agisted 

lmUo(£ within the said several parishes, in lieu of the tithes of agistment of 

»nd hemp all barren and unprofitable cattle agisted upon lands within the said 

be ill^ parish ; and the modus of Id. for any small quantity of hemp sown 

and void, within the said several parishes are severally bad in point of law; 

The other and ordered the Deputy Remembrancer to take an account of what 

2J^^^ was due to the plaintiff from the defendants respectively fbr the 

be recdved. tithe of agistment of all barren and unprofitable cattle fed and 

agisted by the defendants on the lands by them respectively occa- 

[ 94f8 3 pied within the said several parishes; and also for the tithe of hemp 

wliich iiad gfown on their said lands respectively from ihe com- 
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mencement of the time in the bill mentioned; and also to take an 176'8. 
account of what was due to the plaintifi* from the defendants respec- "7 
tively for the several other moduses in their said several answers men- t. 
tioned, according to the said modmesy during the time aforesaid ; ■^^'T'** 
and that the said several accounts should be taken with costs 6f this 
suit to the time of filing the replication ; the said costs to be taxed 
by the said Deputy Remembrancer ; and to be paid by the defend- 
ants to the plaintiff. 

But, as the plaintiff had proceeded to the examination of wit- Costs, 
nesses upon the whole of his case without accepting the moduses \ 

last above mentioned, which were tendered to him by the defend- 
ants in their answers, and which had been by them proved in 
evidence in this cause in their favour, it was ordered, that there 
should be no costs received or paid on either ^ide in respect of 
such examination, and the depositions of witnesses taken thereupon, 
and of every other expence incurred in consequence of such ex- 
amination. 



M. 9 Geo. III. A. D. I768. Scac. 

Willis v. Harvey. 

In this case the court declared, that the plaintiff, as vicar of Horton v. 
Holbeachy in Lincolnshire^ was entitled by virtue of his endowment 3 wood*t 
to the tiUies of the agistment of all sheep kept and depastured on ^«cr- i^i* 
the lands in the parish from the time they were last sheared until ^l Gou&, 
they were sold off fet, or taken out of the parish for sale, or any *^' *5. 

1 i_ r \i- -. u • .• June 1752, 

Other purpose, before the next shearing tune. Suprm827. 

By the endowment, the Bishop o( Lincoln, as impropriate rector, ?Jjf j**"' 
was entitled to the tithe of corn, hay, wool, lamb, and flax dun- is not en. 
taxatj catera qutectmquequandocUnque quotiescunque acciduntfperti" ^|^„ 
neant ad portionem vicarii. ▼. Tunstdl, 

2 Wood's 
Deer. 486. S. P. Smith ▼. Johnson. Supra 606. S. P. S Wood's Deer. 196. S.C. one of the 
defendants was inter aUa decreed to account for the tithe of agKtment of horses let out to hire for a 
posUchaiaa* 3 Wood's Deer. i99. 



M. 9 Geo. III. A. D. I768. C.B. j- g^g ^ 

Lord Mansfield v^ Clarke. [5 Dum£ & East 264. notes.] 

This was an action upon 2& 3 £. 6. ^r. IS. for not setting out Where a 
tithes. There was a verdict for the plaintiff, and on a motion for ^^^^[•'•'"on 

*■ ^ on toe sta- 

a new trial the opinion of the court was delivered by tuteofsA-s 

Lord C. J. JVilmoL — In this case there are -many difficulties that fau'stiJi^' 
occur to us, and it roust go back to be tried again. The declara- that tithes 
tion only states that tithes have been paid for forty years before yiei<^^' 
the making of the act, but there is no averment that tithes were p^fyrty 
payable, and of right ought to be paid, which is the case rf all the. t£^lJ^2^ 
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1768. declarations I have seen ; and none of them rest on the paymeot 
lihntfidd ®"ty* There was no evidence of tithes ever having been paid at 
▼. all, and that is a presumption that there was no payment far 40 
^^^^ ' years before the statute; and then the evidence does not prove the 
and there declaration : but, if the declaration bad said that tithes ought to 
2^j^j^ be paid, another kind of evidence might have been given : there- 
tbcircTcr fore, it would be proper to amend the decIaratioD to bring the 
iJd'tf all ; nierits before the court This seems to be a necessary averment ; for 
it wM bold- the counsel for the plaintiff say, if tithes were not paid for 40 years 
plaintiff before the statute, yet they ought to have been paid of common 
eould not right, and that would have been sufficient But it seems to us 
that that cannot be the true construction of the act, for then you 
make the last clauie signify nothings and that the 40 years are im- 
material. But it may come out, that tithes within that statute 
must mean that they wef e paid within 40 years, or you must ac- 
count why they were not paid ; and then it would fall within the 
usual way of pleading that they are payable^ I do not mean to 
give any positive opinion, but only to suggest the reasons of the 
court why this case should be further considered. If tithes have 
never been paid, and no reason can be given why they never were, 
it will be open to another consideration. It is settled that you 
cannot prescribe in non decimando against a lay-impropriator any 
more than a priest; but, tliough that is so settled, yet it is likewise 
Iiilhiil77. settled in Rotheram v. FanshaWy that in case of a lay-impropriator 
the case is open to evidence of presumption of severances from the 
rectory, and so exempt, as by a grant from the lay-impropriator. I 
am aware this is the case of a college, and they are disabled from 
C 950 ] making a grant by 13 Eliz, c.lO. 5. 3., but before that time they were 
at liberty to make such grants ; and therefore if it appear that this 
land has never paid, and has been constantly ploughed, it will be 
open to presumption of a grant There might be some private 
disabling statutes of this college before the disabling statute that 
prevented them from aliening, for more than a particular term: 
for though the disabling statute oi- Elizabeth gave a power of 
making leases for particular terms, yet it never meant to enable 
colleges to make longer leases than their private statutes warranted, 
where they were limited by them. If there are no statutes (as I 
am informed there are not) then the case will be left open to pre- 
sumption, (a) 

(a) The aboTe report of thia case was taken asaites, (but without any doubt of hia,) that lbs 

ftom a note of Mr. Justice BuUfr, The follow- words, *< as they have been paid wUhin 40 years 

Inff account of it I have met with in the hand- before the act" ought to be construed <* before the 

writing of a very correct and laborioqs Judge, commencement ^ the action.** It was afr'hokka 

whoaa name I am not at liberty to mention. — by WUles C. J. m Addenbrooke ▼. Stokes^ at the 

In Lord Man^idi and Clarke, £. 6 Geo. 8. C.B. Summer Assises at Staford, 1745 ; which bcifw 

it was hdd by Wiimot C J. Clive and Bathwrtit cited in Fanthmw ▼.* Batheram before Loin 

on a one rvienred coram Bathwr$t at the last York Norihingtcn in Chancery, Mr. FraU and BCr. 
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♦ Cham) V. Garland. ^'^^^^ 

Dorchester Assizes, coram Ward C. B. S Mar. 1699. [MS. Ex <^»y 

relatione Petri nuper Domini King."] Garland. 

Debt for tithes of hay and com. Nil debet pleaded. The 
evidence given by the defendant was, that there was a modus •* 
whereupon the plaintiff was nonsuited. 



• Tr. 1 Geo. II. A.D. I727. B. R. 

Boughton V. Hustler. [MS. Ex relatione Cap. Just. Lee."] 

Suit in the spiritual court for tithes of loppings of trees. The To Mabk m 
defendant by his answer in that court had aUegedi that the trees ^[^^^J^ 
were above 20 years growth, and therefore not tithable ; after which ihoiild 
be moved in B.R. for a prohibition, suggesting the matter con* ^Smtid 
tained in his answer in the spiritual court, with an affidavit of the tiMipiiitiiAl 

, ^ . court, and 

truth of It. then pro- 

Per Cur. Denied a prohibition, for the party should have pleaded du« an 
this matter in the spiritual court, and have produced an affidavit its refusal 
that that court had refused to receive such plea. 2 Ld. Raym. 83S. (a) ^*^^^^ 
Far. 137. (6) 2 Ind. 643. * ^^ 



• H. 1 Geo. II. A. D. 1728. B. R. 

Mason v. Hine. [MS.] 

Six shillings and eight^pence paid for every yard of land for 
tithes held a good modus, though the lands are uncertain. 

fTorke, the attorney and solicitor-general, and of forty years, not by saying, that ttthat are due 

the bar, agreed it the right constntction : the of common right, and therefore ought to have 

plaintiff to pay the coals of the non-suit. Em been paid, but by shewing such a riaaon for dnb 

rtlalMne Mnrientit Fotter, J. G<ndd was absent, non-payment during the forty years, as a tern- 

but afterwards told me that this case remained porary composition or leas^, (Dobiiqft ▼. CburfMn, 

undetermined. Bedle ▼. 8kerma$i, Co. Entr. 161. 2 Cro. 45S. tugrra 887.) wliich removes any pre- 

Cro. Elia. 608. 613. Mo. 912. supra 206. The sumption of a legal discharge which runs willl 

court granted a new trial, ami the Chief Justics^ the land. See also JTyruuton t. Clarke, infra 900. 

CZmw, and Badmrti, retracted their first opinion, BuU ▼. Howard^ 4 B & A. 684. wrfra^ vol. & 

and Gwdd J, agreed with them. And C.J. fHl- Trover for Tithes. — JHston ▼• Gardiner, Qar- 

moi delivered the opinion of the court in Af. fird Spring Assises, 1758; (extracted from a ma- 

9 Geo. 3. 1768, and said, that there was no co- nuscript volume of cases in the Editor's po s ses 

lour to change the words of the act, from for^ sion, purchased at the sale of the late Mr. TStp^ 

years before pMung it, to forty years belbre the jiii^*f library.) Smyth B. in his direction to Ae 

bringing of the action : but upon the trial upon plaintiff's counsel said, what they were to prove 

an amended declaration, by Inserting, or 9f right seemed to make the distinction. That where the 

or custom ought to have been paid, the non-pay- tithe was actually set out by the owner, and after, 

ment, as fiu> as the memory of man can reach, wards taken away by him. Trover might be 

will be evidence of a non-payment of forty years maintained ; but where not set out at all, the re- 

before the statute ; and then the questioa upon medy was by the statute, 

the trial will be, whether such a noAipayment will (a) Dike v. Brown. 

not put the plaintiff upon shewing, that they {b) Fbrresley's Modem Cases, or part viS. of 

4Nigfat of right to have been paid during that space Modem Reports, 
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• H. 9 Geo. II. A.D. 1736. Scac. 

JV/iieldof/j Impropriator of the Rectory of Qntldron v. Harvey and 

others. [MS.] 

A BILL for all tithes great and sinalL The defendant insisted on 
the payment of a modus to the parson or curate. On the bearing k 
was insisted upon by the counsel for the defendants, that the plaio- 
ti£^ being a lay-impropriator, ought not only to prove himself find- 
propriator, but also the receipt of tithes in time of memory. For, 
though, through indulgence to rectors, it has been established. that 
nullum tempus occurrit regi aut ecclesia^ yet that rule does not extant 
to lay-impropriators. 

Reynolds C. B. Cafter and Thompson IR. clearly held, that a lay-' 
impro[)riator was entitled to all the favourable presumptions which 
a rector is, bodi with respect to time and exemptions ; and if he 
proves himself impropriator, it will lie on the defendants to prove* 
their modus or exemption. 

The modus in this case is bad, because it is in the disjunctive ** to 
tlie parson or curate," and because any payment to the curate can 
be no bar to the impropriator. 



•Tr. 28 Geo. II. A. D. 1755. Scac. 

Jennings v. Lcttis. [MS.] 

fl ^ Parker C. B. (a) — This is a bill by the impropriator of the 

Mr. Omw*i rectory of Barkway^ in the county of Hertford^ for the sabtractioa 
^®^; of tithes. 

p. SS7. ^ The defendant by his answer says, that he believes the plaintiff is 

Dacr. 47s. entitled to the greatest part of the rectory, but not to the whole 
Adffand- rectory; for that as to 119 acres of arable land, and S2 acres of 
heath ground, adjoining thereto, he says, they wer^ always, since 
his knowledge of them, reputed to be, and are, he believes, by 
some means, freed or discharged from the payment of tithes, or 
otherwise the tithes have been many years since granted to the 
owners of the land by the impropriators of the rectory impropriate, 
since the tithes were made lay fees about 200 years ago ; and ab-' 
cording to his knowledge or belief no tithes were paid fcH* the same 
or any part thereof within the memory of man to the impropriator 
of the rectory of Barkwayj or his lessees or fistrmers for the tiaie 
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(a) This judgment was delivered on a rehear- a parish. But the defendant dwlining ii> 

ing of the cause. On the former hearing the that offer, the court decreed an account, wab 

court offered the defendant Ltitia an issue to try, costs. 

whether tlie lands to question were within the Upon that hearing, die delendaM*« Bminail 

parisli of Barkwatf, or the tithable places thereof, objected, that E. Chester, LeUu*% landlord, oia^ 

in the 3Sd year of H, 8. when the act of pariia- to have been made a party to the suit; but oil 

ment passed for erectai^ Uie town of Roytton into objection was over-ruled. S Wood'a Dtcr. 4SU 
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i)eing: that ahbough the original means or foundation of such 1768. 
discharge or grant might be lost by length of time, yet as a com- "J T"^ 
position in lands, or other satisfaction, might have been given to the v. 
rector before the dissolution of monasteries, or the said tithes might •"''**• 
have been alienated for a valuable consideration by those under 
whom the plaintiff claimed, the constant uninterrupted non-pay« 
ment thereof to the impropriators of the rectory, and the receipts 
given by the occupiers of the lands as fistr as the memory of man 
could go back, would be evidence of such discharge or alienation : 
and therefore he insisted, that the plaintiff was not, as impropriator 
of part of the parish of Barkwar/t to have any tithes for the said 
lands, especially as his, die defendant's father, had taken the said 
lands as free and exempted from the payment of tithes to the im- 
propriator, and bad on that account paid an extraordinary rent for 
the same. The defendant further said, that he believed that so 
much of the said rectory as the former owner thereof was entitled 
to^ bad been purchased by the plaintiff's father ; and that at the 
time of such purchase, the vendor, or those under whom he claimed, 
had sold the same freed and discharged of the said tithes, and of 
coarse that he had not paid any value for the same. He also said, 
that no demand had ever been made for tithes of the said lands 
within the memory of man, except by the plaintiff; and he insisted, 
that after so great length of time it ought to be presumed that the 
lands were exempt from the payment of tithes by some grant 
thereof, especially as the landlord thereof was then lord of the 
manor oi Rayston^ and those under whom he claimed had been so 
for many years, and entitled to the tithes of .the lands within the 
said manor, of which the aforesaid acres were parcel, and the tithes 
had for many generations belonged to the family of the Chesters^ 
and been conveyed by fines and deeds by E. Chester the then land- 
lord ; and he insisted on those settlements, fines, and non-claims 
as a bar to preclude the plaintiff of his pretended right to the said 
tithes ; and averred, that he held no other lands in the parish of 
Barkwai/f except as aforesaid. 

On the part of the plaintiff, there has been read in evidence a 
conveyance in fee of 16th October 1659, from EUis Crispe and 
Maty his wife to Sir Edward Chester of the rectory and parsonage 
impropriate of Barkway, and of the manor and lordship called the 
Rectory, Manor, and Lordship of Barkway^ for the consideration 
of 1,400/. and he has derived his title under it. Having done that, 
he relied on his common law right as rector, but made no proof of 
possession or enjoyment. 

- On the part of the defendant, several deeds, fines, and recoveries [ 954 j 
have been read ; and likewise the depositions of several witnesses ; 
the effect of which I shall presently consider* 

Vol. hi. H 
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1768. Tbe first question is, whether the defendant LeUU can prescribe 

^^^7 in rum decimando against the plaintiflF, a lay-impropriator. It b 

▼. admitted, that he cannot so prescribe against an ecclesiastical rec* 

'^'^^^ tor : but there is no difference between an ecclesiastical and a lay 

rector ; because every impropriator derives his title under an eoole* 

siastical body; and if the defendant could not have prescribed 

against an ecclesiastical body before the dissolution of religioiis 

houses, he cannot do it here, because a prescription could have no 

legal commencement since the dissolution of those houses. Bishop 

• Supim 'of Winchester's case *, SUuie v. Drake f. Chapman v. Monson J, Cw- 

t^Supn ^oration of Bury v. Evans ^ Shatter v. Penrnffather^ 21st February 

BBS. 1707, (1 Wood*s Deer. 506.) and Fanshaw v. More. \\ 

\'jQ^ And as to the observation made upon some of the cases dted, 

§ Suprs that they were in favore ecclesicB; I think it but a bad compliment 

I Siipim to ^^ memory of the judges who determined those cases, and 

78a ^ere &mous for their learning and int^rity, to imagine that tliej 

would overturn legal exemptions contrary to law and their oath^ 

merely for the sake ofjdvancing the revenues of the church. But 

it is unnecessary for me to dwell longer on this point : if any one 

desires more sads&ction, I shall refer him to Lord Chief Barcm 

Comjfvls argument in the case of The Corporation of Bury v. JEtoi^ 

already cited. 

The second question is, whether the defendant has shewn any 
title in Mr. Chester^ his landlord, to the particular tithes which be' 
claims ? ' 

And I will now consider the effect of the settlements, deeds, finest 
and recoveri^ and of the depositions of the witnesses, which have 
been read as evidence for the defendant. 

And first, as to the deed of 1615, which is said to be evidence 
of a severance of the tithes from the rectory. It is a covenant, 
that Sir Bobert Chester and his son should levy a fine of titho' 
(among other general words), and that the conuzees in the fine 
should stand seized of all the tithes and tenths of corn in Mitt^fiddf 
alias EUfieldf and in daypitfield^ then in the occupation of Leonari 
Hammond. Sir Bobert Chester did not execute this deed, though 
it was his estate ; but the other parties only executed it. If iodeedh 
[ 9SB ] he had executed it, no fine appears to have been levied, and then 
no uses could arise. Hole v. CockeriU, S Lev. 126. Barrington^** 
Crane, id, 306. Nor is there any evidence to shew that the Uthea 
were then in the occupation of Leonard Hamnumd, so that A» 
deed could have no operation at all, and, consequently, could no^ 
make any severance. 

The survey of 1610, which is the next piece of evidence, men- 
tions " Priory knd in Barkway Field in the said county of HirU 
ford, without the liberty and sheep-walk of the said pridty, y^t 
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tithe-firee." But what tins priory land was, or whether any of tfce 1768» 
land for which tithe is demanded, does not appear. It mentions ".^.^ 
also, ** eight acres parcel of the demesne of the said manor, then t. 
in the occupation of William Tkurgan^ formerly demised to Robert 
Motley for 200 years, together with the tithes thereof lying toge- 
ther in one piece in Barkway Field, with particular abuttings and 
boandings as by the lease thereof appeareth." The jury of thie 
manor have nothing to do to enquire of tithes. 

These eight acres and the tithes are the same which are men- 
tioned in the deed of assignment of 10th February 1696, (which is 
next produced) from William Thurgan to Sir Giles Allington. But 
the defendant has not by evidence applied the tithes of these eight 
acres to any of the tithes demanded by the bill, and in this respect 
he fails in making out his landlord's title. 

Hitherto, there does not appear to be any severance of the tithes 
in question from the rectory. In 1659, Sir Edward Chester -puv" 
chased the rectory from Crispe and his wife. He might, if he had 
pleased, have given his grandson Edward Chester the tithes, as 
well as the lands, which the defendant's landlord claims under him. 
But what does he do? By his will in 1660, he gives to his son 
Edward by a second venter, all his right to the manor, rectory, 
and parsonage of Barkway, which he lately purchased of Crispe 
and his wife. And by his will he takes notice, that he had settled 
"his manor of Bjoyston, and divers other lands and hereditaments iti 
trustees in fee. But the deed by which Sir Edward made this 
settlement is not produced : and this is another instance of a defect 
in the defendant's landlord's title. By the deed of 10th August 
1671 J Robert Edes and the other ti*ustees, reciting that Edward 
Cheste7'j son and heir of Johrij had conveyed the C. estate to JBrf- 
ward Chester the second son of Sir Edward Chester, convey to 
Edward Chester the younger, the manor of Royston, lands, tene^ 
mentSy and hereditaments, which they were required to convey to 
him by the will of Sir Edward Chester, Though the words are [ 956 ] 
comprehensive enough to pass tithes, yet the word " tithes" would 
never have been omitted out of this conveyance, if Sir Edward had 
intended that his grandson Edward Chester should have the tithes. 

But it is objected by the defendant's counsel, that the tithes in 
question were severed from the rectory antecedently to Sir Edward 
Chester's purchase in 1659, and if so, they did not reunite upon 
the purchase; and they cited Skin. 192. 6 Mod. 151. "If lands 
be once severed from a manor, they can never after become parcel 
of it in reality, though they may in reputation. The reason i$, 
that a manor, must be time out of mind, and cannot be created . 
at this day." Although Sir Edward Chester had both the rectory 
and lands, the unity of possession would not extinguish them, but 

H 2 
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1768. they would remain inesse^ 11 Co. 14. a. And I do not see- why 
•7 : they may not reunite to the rectory ; though I can find no autho- 
▼. rity that they will do so. But the true answer is, that the de- 
^^ fendant's evidence shews no severance of the tithes in question at 
the time of Sir Edward Chester's purchasing the rectory ; which 
will be also an answer to another objection, that such part of the 
rectory only passed to Sir Edward Chester's son Edward, as he 
purchased from Crispe and his wife, and so these tithes not appear- 
ing to be then severed would well pass by the will. 

I shall now state the rest of the defendant's evidence, because the 
observations I shall make upon it will go to the whole of it. 

1st November 1700. Deed to make a tenant to the pracipef 
irom Robert Chester to Joseph Biscoe of the manor of RoysUm, and 
(among other things) of tithes of the said Robert Chester in Rayston, 
which premises Edward Chesta- by indenture of release purporting 
to be a marriage settlement, bearing date 8th November 1671, and 
made or intended to be made between Edward Chester the younger, 
and Frances Gough and the trustees, conveyed to the uses therein 
mentioned. But the settlement of 1671 is not produced, and what 
lithes die recital alludes to is quite in the dark. 

Mid. 12 JV.S. A fine of all and all manner of tithes of com, 
.grain, and hay, arising out of the manor of Rqyston, and Mr. C&o- 
ter's lands in Rqyston. 

16 Jtin. 1702. A settlement by Robert Chester esq. on Catherine 
Davies of the manor of Rqyston and of these tithes. 

16 Oct. 1720. A deed to make a tenant to the pracipe of those 
tithes. 
T ^57 ] Mic/i. 14* Geo^ 2. A fine of these tithes, and in the same term a 
recovery of them. 

4 May 1734. A settlement of these tithes on the present Mr. 
Cliester's marriage. 

13 Mar. 1699. A lease from Sir Charles Cleaver and Dam 
Frances his wife, and Robeti Chester her son, to George Zjettisj of a 
tenement and lands in MilUfield and Claypit-^ldj and also of 
^x// tithes of com and grain arising on 26 acres and a half of arable 
land lying dispersedly in the parish andjields qfRoystons eight acres, 
,part tliereof in the possession of James JVortfiam; 14 and a half 
acres, other part thereof, in the tenure oi Ralph Fletons and four 
acres, residue thereof, , in the tenure oi Samuel Chandler (cxcqpta 
piece of Claypit^hill) for the term of 21 years. 

12 Jun. 1728. Counterpart of a lease of the same tithes from 
Robert Chester to George Lettis, except the tithes of arable land in 
the possession of Henry Rutherford. 

By the depositions of the witnesses, it appears that no titbe^ 
arising within the manor and parish of Rqyston have been paid to 
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the impropriator of jBar^ve^; that two parceb of land are reputed 1768* 

free and exempt from tithes ; and that defendant Letti^s father and "T ! ' 

grandnither have for 40 years and upwards taken tithes or a com* t. 



position for Mr. tVorthanCs eight acres. 

What is the amount of all this evidence ? Some of Mr. Chester's 
ancestors have assumed a power over what they had not, and 
granted these tithes without shewing a previous conveyance from 
some person who had a right to the rectory or to these tithes. 

But it is then insisted upon, that from these deeds and the non* 
payment of tithes, a legal exemption or alienation is to be presumed^ 
But this is so far from making out an exemption or title in the de« 
fendant's landlord to these tithes, that it brings the case back to a 
direct non^ectmando. And the instrument or deed of exemption 
or alienation or discharge ought to be produced. 

But it is then objected, shall a man be liable to pay tithes, if be 
loses his deed of discharge or alienation, so as not to be able to give 
any legal evidence of it ? I am afraid he will. But the hardship will 
be the same in the case of a spiritual rector as of a lay-impropriator; 
and yet it seems to be admitted that in such a case the parishioner 
could not defend himself against the demand of the spiritual rector. 
And since this has been the established rule of law ever since the 
case of Slade and Drake^ it imports persons who have such instru* Sopmsbj. 
ments to preserve them by enrollment. And this rule of law is 
founded on the maxim, ^* Better a partial mischief than a general t ^^^ 3^ 
inconvenience ; it being more reasonable that some owners or oc-^ 
cupiers of Idnds which are really discharged, or the tithes of which; 
have been alienated, but the exemptions.or alienations are lost or 
destroyed, should be subjected to the payment of tithes in a few 
instances, than that a general inconvenience should be introduced, 
by putting difficulties on impropriators in the recovery of their 
tithes, or raising presumptions of exemptions or alienations against 
common right. 

It is next objected, that the plaintiff's right to these tithes is 
barred by the fines and non-claim. 

To work a bar, the conu^ees ought to have had the freehold of 
the tithes in them, which they had not ; partes JinU nihil habuerunt^ 
the rectory being in those, under whom the plaintiff claims, at the 
time of levying the fines. But according to this reasoning, if a 
inan shall withdraw his tithes, levy a fine of them, and five years 
pass, the impropriator will be barred, which would be very incon* 
venient. Every prescription supposes the loss of some deed ; but, 
if the presumption from long possession and enjoyment will not 
work a good discharge of tithes, how can it give a title to tithes ? 
There seems to be as much, reason to produce the deed to make 
out the title to tithes, as to discharge them. 

H S 
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1768. As to Mr. fVbrtham's eight acres, oT which tithes in pernancy 

J^ninsk ^*^® ^^^'^ taken by defendant Lettis^s fiither and grand&ther, as 

▼. lessees of Mr. CJiester and his ancestors : I suppose, that there is a 

•*^^ proper grant of those tithes : but the tithes of those lands are not 
now in question ; nor will it follow, that because Mr. Chester has 
a title to the tithes pf Mr. WorthanCs lands, that he has a title to 
the tithes of the other lands. 

The last question is, whether tithes being made lay fees by the 
statute of 32 H. 8. c. 7. and the defendant having litigated the 
plaintiff's right to these tithes, the court can properly decree an 
account upon the present bill ? or, whether it ought not to have di- 
rected some issue, or have left the plaintiff to his remedy at Uw? 

By S2 H. 8. c. 1. 5. 2. all persons are required to set out their 
tithes, and if they do not, they may be sued in the ecclesiastical 
court for withdrawing them. By s. 7. tithes are made lay fees, and 
if persons having any estate of inheritance in them be disseised 
thereof, th^y may have remedy in the temporal courts by pradpe 
[ 959] judd reddetj assise of novel disseisin^ ^c. and fines and recoveries 
may be levied and suffered of them. Section 8. provides, tliat the 
act shall not extend, nor be expounded to give any remedy, cause 
of action or suit in the courts temporal against any person or persons 
which shall refuse or deny to set out his tithes, or, which shall 
detain or withhold them ; but that in all such cases the person or 
party, ecclesiastical or lay, shall have remedy in the spiritual conrt 
according to that act and not otherwise. This is enforced by the 
statute of 2 & 3 £. 6. c. 13. In 1 Inst. 159 a. Lord Coke says, 
^* Tithes in the hands of laymen are temporal inheritances, and 
shall be accounted assets, and husbands shall be tenants by thecour- 
tesey of them, and wives endowed of them, and they shall have other 
incidents belonging to temporal inheritances, only this ecclesiasdcal 
quality they have, that the owner or possessor thereof may sue bit 
the subtraction of the same in the ecclesiastical couit." Besides, it 
seems that Royston was one of the lesser abbies : and by the statute 
of 27 H, 8. c. 28. 5. 2. patentees shall have all such actions, suits, 
entries, and remedies, to all intents and purposes, as the abbots, 
priors, S^c. ought to have had, if there had been no suppression. 
And this court has a concurrent jurisdiction with the ecclesiastical 
court for subtraction of tithes. 

Though the defendant by his answer insists that his landlord has 
a title to these tithes, I think he has made out no such title* 

The same objection to the court^s decreeing in this case an ac- 
count on a bill for subtraction of titlies, would hold in all the 
cases where a discharge or alienation of tithes from the rectory has 
been insisted upon ; and yet the court has decreed an account in 
numberless such instan«es. 



LtUit. 
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The non-payment of these tithes to the plaintiff, and those under 1 768. 
whom he claims, is to raise a presumption in favour of the de- "I — : — ^ 
fendant: and granting by family settlements, and levying fines tod v. 
suffering recoveries of them, is to strengthen that presumption. 
Bat still, the defendant's case rests upon presumption, and will not 
give his landlord any title to the tithes : and turn his case in your 
thoughts as much as you please, it will come to be no more than a 
fum-^ectmando. The defendant ought to have shewn the instrument 
or deed of discharge or alienation ; and not having done so, he has 
fiiiled in his defence. 

For these reasons I am of opinion that the decree is right, and 
ought to be afiirmed. {a) 



H. 9 Geo. III. A. D. I769. Scac. 

Hulse V. Munk. [3 Wood's Deer. 211.] 
The defendant insisted upon two modusesy the one of 45. for every Uodu$et 
acre of wheat, and the other of 2s. for every acre of lent com for rank- 
reaped within the rectory of Appledore in Kent. The court declared 
{hem to be rank. 



Kinaston v. Clarke. 

Salop Summer Assizes 1 769, coram Yates J. [5 Dumf. & East, 

265. notes.] 

In an action on the statute for not setting out tithes, Yates J. S.C. Top>^ 
in summing up to the jury, said, that the same evidence was ad- ^Jll^for 
missible in this, though a penal statute, as to proof of title, as if ^<^oi^< 
It had been in ejectment: and therefore, as men's deeds and tionof ma., 
evidences were liable to be lost, he should consider a length of n«»c"pt 
possession and perception of the tithes a sufficient title. But yet, dpaliy at 
as tithes properly lay in grant, he should consider twenty or thirty ^^yr***'* 
years' possession as very weak evidence of title unaccompanied by ing about 
deeds ; but in the present case the plaintiff produced deeds for near ^^^ ^^ 
a century past in which tithe-hay ^2^ conveyed; which he held about 1777,, 
sufficient evidence. And he said, in an action of this kind he I" ?! '" 

^ tor s pos- 

thought it necessaiy to prove perception of tithe in kind within Kssion, 
40 years before action brought, analagous to the reasoning of the ,^2^° 
legislature at the time of making the act; which mentions, that in d^nceco- 
order to entitle the plaintiff to the action, the tithe must have been Mr. JutUc^ 
paid within 4jO years before the makincc of the act. BvUer*% 

The defendant proved a payment of Is. 6d. for about 50 years scripts, 
back ; and it appeared that the value of the tithe would not at 

(a) The later cases on this suQect are Ndgle 17 Ves. 119. infra, ffeaiheote v. jttdridgt, 

V. Edward$, 3 Anstr. 703. infra 1442. Scolt 1 ;Mod. Rep. 239. tn^. Meade ▼. NorHtryt 

▼. Mrey, infra 1174. Famhaw v. Roiheranh S Pri. 338. infira, afiirmed pn appeal. 
1 £dBD 376. irifira 1177« ^gtney v. Marveuf 
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1768. most have amounted to above ISs. per annum at this day. This, 

"xinauon' ^^ ^^^ savoored of a rank moduSf and looked more like a con- 

* "^ T. ventional payment : for if it were taken as a moduSf it must have 

P^^ subsisted time out of mind, which was as far back as the time of 

Whmteri. Richard the first; and at that time Is. Sd. was as much as 18^ 

reqi^red on ^^^ ^^ ^^ ^^y* ^^^ therefore must have been the full value of the 

an actibn titheS. 

ting out * And he thought that this was the only legal action for the trial 

tithes. q{ right iQ tithes. He thought it a fair way of trying it, wherever 

^ ^ they had been paid within 20 or 30 years ; if they had not, he 

thought it would be hard to subject the party to a penalty which 

included in the idea of it a wilful and criminal de&ult. 

The plaintiff had a verdict ; and the finding was 4ts. for the 
single value of the tithes (not by way of damages) leaving it to the 
court to treble it. {a) 

M. 10 Geo. III. A. D. 1769. Scac. 

Erskine v. Ruffle and Brewster. 

The Btote- The bill Stated, that the plaintiff was collated, instituted, and 
mcntof the J^^^^^cted into the parish church of Wtckham Saint Patd in the 

case IS •^ 

taken from county of Fssex, and by virtue thereof had become entitled to 
X)ecr. 240. T^^^^^ ^^e tithes of com, grain, hay, wool, lambs, and other 
The mar- Uthes, as well great as small, arising therein ; that the defendants 
tracts are foF some time past had occupied several farms and lands therein, 
atuched to g^d had arising and growing thereon com, grain, hay, and other 
ment. tithable matters, the tithe of which they had refused to pay ; that 

the defendants had compounded with him for his tithes for three 
years ending at Michaelmas 1765; that he had since pretended 
to set forth the tithes of milk, eggs, wood, pigeons, Sfc. but had 
set forth the same illegally ; that the defendants had kept cows and 
sheep, which had calves, milk, lambs, and wool ; that they had also 
sows which had pigs ; that they kept poultry, which had produced 
young ones and eggs ; that they had topt and lopt several pollards 
and other trees, and had made a number of faggots, brush-wood, 
and other wood thereout, which they had burnt and disposed of; 
that they had cut various fields of corn at various times, and set 
out the tithe-corn in sheaves and not in treaves, as they ought to 
have done ; and that they had subtracted the tithes of all the smd 
matters and things, and had refused to make him any satifaction 
for the same. The bill therefore prayed, that the defendants might 
account for all and every the said tithes, and pay the true and 
just value thereof; and that the plaintiff's right to the same might 
be established. 

(a) Mr. Justice BuUer^ from whose mann- loose note, and not much to be depended upon, 
scripts this report was taken, thought it rather a See also ilord MansfiM t. Clarke, 9upra*930, lu 
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The defendants admitted the plaintiff's titlei and that he was 1769. 
inducted into the said rectory about May 1761i, and was entitled " ^^ 
to the tithes of all corn, grain, hay, wool, lambs, and all the ▼. 
tithes, great and small, tenths, offerings, and other d(ies and duties ^H^*- 
arising therein. 

The defendant Buffle said, that he had ever since February 1763 
occupied Wickham Hall Farm^ and BowU Crofts Farm, and had 
several tithahle matters thereon, the tithes whereof in kind the plain* 
tiff would have been entitled to, but that he compounded with him 
at 81/. 105. per armum^ for all his tithes, great and small; that 
he had paid the same to Michaelmas 1765; and that therefore the 
plaintiff was not entided to a discovery of tithes during that time ; 
that from Michaelmas 1765 to Michaelmas 1766, they had reaped, 
cut, and mowed com, grain, and hay from off the said lands, but 
that, as they had duly set out the tithes thereof for the plaindff to 
take away, if he had so minded, they had not kept any account 
thereof; that he had, during the said time, kept and depastured 
on his said lands twenty cows, from which he had seventeen calves ; 
that the plaintiff had two of them for the tithes, which were more 
than he was entitled to; and that a full and &ir tenth of the milk 
during that year was duly set out for tithes, and the plaintiff 
took it away; that he also kept apd depastured thereon seven 
score of wether sheep and ewes, and two rams ; that he had from 
the said ewes eighty-four lambs ; that he rendered eight of the 
said lambs for tithes, which the plaintiff fetched away ; and that 
he had paid 2s. 6d. as a satisfaction for the tithe of the remaining, 
four lambs, which was more than the tenth of their value ; that he 
did not set out his tithe-wool in kind, as they had agreed that 
it should be sold, and that the plaintiff should receive the tenth part 
of the money, which he accordingly received ; that he had also 
kept some sows, which had two farrows ; that the plaintiff had 
a pig of each farrow for the tithe ; that he also had a pigeon- 
house from which he had several dozens of pigeons, but that, as 
they were generally eaten and spent in his family, he did not pay to 
the plaintiff the tithes thereof; that he had poultry, fruit, gar- 
den-stu£^ and wood, for which he paid the plaintiff the fiill tenth 
part ; that he had cropped many pollards and boiling trees, but 
that he did not set out the tithes thereof because they were con- 
sumed in his house as fuel. 

And the defendant further said, that it has always been the 
usual and customary method for the farmers in that neighbourhood 
to begin and proceed to cut and get in their corn from' time to [ 963 ] 
time, as was convenient for them, and as the weather permitted, 
,and to set out the tithes^ of what com they cut from time to time, 
without waiting till the whole crop in the field was cut down ; aii$l 
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176d. tbey insisted, that the plaintiff ought to comply with such customary 
method; because, if the farmers were to wait till such field was cut 



T. down, the com in general must necessarily be many days exposed 
■^^' (after being fit to be carried) and therCiby remain liable to all the 
hazard and uncertainty of the weather ; by which means the com 
would be in danger of being spoiled or greatly damaged ; and in 
a wet and unsettled season, in case a whole field was to be cut 
down before any part of the com was to be tithed and carried, if 
the same did not happen to be a very small field, all the com must 
almost always be spoiled : for in inclosed wood-land fields, if wheat 
get wet after being cut and bound up in the sheaf, every sheaf 
must be opened again in order to be dried, which takes up a 
considerable time, in regard the wind has not the same power 
of drying in inclosed fields as it has in the lands in open countries: 
and when the com is once wet after being fit and ready to be 
carried into the bam, if it dues not quickly get dry again, the 
kernels are apt to grow and shoot out, and the com then becomes 
bad and unfit for sale. And the defendants fiirther said, that they 
ilpprehended and believed it can never be worth the farmer's while 
to begin to carry com out of the field, until there is such a quandQr 
cut down, as will make the tithe thereof worth sending for; and 
diat it is seldom the practice to begin to carry the com out of the 
field until there is such or a much larger quantity cut down, unless 
it be in very wet unsettled weather, when it is for the benefit of the 
rector or owner of the tithes for the time being, as well as of the 
fiurmer, to catch and take hold of every opportunity of carrying and 
getting in the com. And the defendant Bujffle said, that on the 
15th and 16th days of August 1766, he cut down some more wheat 
in the field called Waggons LeySf about the quantity of five acres, 
and left it lying on the gather or gavil, and not tied up in sheaves, 
because it was too wet ; and if the same had been tied up in sheaves, 
it must liave been untied and opened again, or have been entirely 
spoiled : that to the best of his recollection the plaintiff and some 
of his servants did between the 11th and 18th days of the said 
month of August tell the defendant, that the plaindff would not 
accept the sheaves laid out by him for the tithe; that they were 
not set out in a l^al manner, and that the plaintiff would not 
|[ 964 3 concem himself with them. And the defendant Bztffle further 
said, that after the sheaves were cut and bound up, and he wanted to 
lave them gathered in in readiness for loading or treaving (whether 
of the two was or should be judged most suitable to the condition 
the com was then in) his usual way was to send a boy to gather the 
sheaves, and leave them with the straw-end to the straw-end, in some 
places seven opposite to seven, in others nine opposite to seven or 
dght, but) geiierallyy as near as well could be, an equal number on 
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•ach side, that is, on one ridge seven, and upon the next ridge seren 1 769^ 
opposite the other, and so leave only the furrow between each straw* 



end ; and in some places the sheaves were laid in parcels in unequal r. 
numbers opposite to one another on two ridges with spaces between ^hI^ 
them from one end of die land to the other end; in other places 
there were sixty or more laid together for treaving or loading; in 
other places forty or more; in others twenty or more; and in 
others twelve sheaves or more; the gathering and collecting in 
the sheaves together in these unequal numbers being always accord- 
iug as the sheaves happened to lie the most convenient for their 
being collected together; and the sheaves being so collected to« 
gether for treaving or loading, (as was judged most suitable), the 
gatherer or coUector-in of the sheaves knows notliing of the sheaf 
that may happen to be the tithe-sheaf; and when the sheaves were 
gathered together in the manner aforesaid, then came the de* 
fondant's three men and tithed them, beginning at the right-hand 
side of the gathered sheaves, and ending on the left, by separating 
every tenth sheaf by the land from the other nine parts, and telling 
the sheaves as they separated them, and taking and throwing aside 
every tenth for the tithe, as it happened to come in course, of 
whatever size tlie sheaf might happen to be, whether great, mid- 
ling, or small ; and when there happen to be any number of sheaves 
above ten, and under twenty at a place (which frequently happened) 
then that quantity of sheaves was accounted and reckoned to the 
next parcel of sheaves, in order to be separated and tithed as be* 
fore ; so that at some places there were two sheaves or more laid 
out for the tithe; at others three; and at. some otlier places more; 
the same being according to the quantity of sheaves at a place. 

And the defendant Ruffle further said, that the tithes of all his 
barley and oats in the field called, Lampitt Fields and his other 
fields, as well in those where the plaintiff did accept his tithes, as 
in those where he would not accept them, were set out by the 
swarth, save only in such places where the swarths happened to 
lie uneven by being blown about by the wind, or any other means, [ 965 3 
or when some of the parts of the field happened to be of an unequal 
length or of an irregular figure ; and then the tithes were set out 
by measuring the length and breadth of the swarths or of the ridges 
whereon the same lay, with a poll, and apportioning the tenth 
part of the corn for the plaintiff; and when in setting out every 
tenth swarth the defendant's servants came near to the side of the 
field, and the number of the swarths remaining was under ten, 
Such number was also measured by the poll, and the tenth part ap- 
portioned for the plaintiff's tithe : that this is the usual and cus- 
tomary method, and is as fair and just a way of apportioning the 
tenth part of the com as can possibly be used. The defendant 
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1769. further insisted, that oockfng or sfaockii^ soft com was never pvac- 
^y^^y^ tised by the farmer within the said parish or the country about it, 
V. and that the fairest and most unexceptionable way of tithing such 
■^*^ com was by setting out every tenth swarth. 

The plaintiff replied; the defendant rejoined, and witnesses 
were examined on both sides ; and upon hearing counsel several 
days ; and reading the proo& in the cause ; the plaintiff's counsel 
objected to the reading any evidence taken in this cause relating 
to the custom of tithing in other parishes, and the court allowed 
the objection. 

And the cause standing for the opinion of the Barons, Parker 
C B. on the 16th of November 1769, said, 
213, (a) There is no particular custom in this parbh as to the manner 

The tithe of of tithing com and grain, the tithe thereof having been taken in 
be set out l^d but once in fifty years, by a Mr. Pemberton^ a former rector. 
^^^ And the principal question is, whether, according to the law of 
the whole the land, a whole fidd must be cut down before any part of it can 
ft^ be not iiQ tithed. And though my late brother Clarke^ in the case of Acton 
V. King and Smith in this court in Hilary Xerm 1748, declared^ 
that he had often heard it said by this court, and particulariy by 
Baron Price^ that where part of a field is only cut, it cannot be 
C 966 ] regularly tithed, but the whole field ought to be cut before the 
parishioner begins to tithe ; and so it is of lands in a common-fidd 
belonging to different parishioners, the parishioner cannot cut half 
a land and tithe it, but must cut the whole land before he b^ios 
to tithe : and in the case of Mather v. Holmwoodj 13th December 
1765, (£) this notion was adopted by three of us in the absence 
of my brother Adams^ (probably by me from my brother Clark^s 
reports) ; yet I cannot find, that there is any decree produced in 
which any such declaration was made by the court ; and if this 
doctrine was to prevdl in its utmost latitude, it would be extremely 
inconvenient and prejudicial both to the clergy, lay impropriators, 
and the. parishioners. And though the plaintiff's counsel contend, 
that this is the general rule of tithing ; yet, where the field is sown 
with the same or with different sorts of corn or grain, and it is ripe 
at di£ferent times, or in case of catching weather, these are excep- 
tions out of the general rule. As to the particular quantity of tithe 
to be set out, it is variable according to circumstances : but, in 
general, a reasonable quantity ought to be set ont; enough, at 
least, for a load, where the size of the field will admit of it : if it 



(a) lliis report of Lord Chief ^eroa Park's than noCci of the judgment which was delivered, 
•igu'liient is in many parts imperfect, and the But, as several parts of this very important judge- 
application of the law he lays down to the facts ment appear with sufficient clearness, in these 
of the case is not always shewn : the manuscript notes, I have ventured to insert them. 
from which it was taken purporting to be do more \)t) 3 Wood's Deer. 119. 
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will not, the tithe of the whole field ought to be set out : but this 1769. 
upon the supposition that the cx)m is equally ripe. Enkine 

But it is absolutely necessary^ and particularly required by the ▼. 
statute o{ 2 &,SE.6.e.l 3. tliat the tithingman may have an op- ^^' 
portunity of seeing that the tithe is fiiirly set out And to that 
effect are the cases of Wilson v. Bishop of Carlisle^ Hob. 107. and Suprm279. 
Boughton y. Wright, Bunb. 186. {a) Supra 658. 

It seems to be very clear that com is rqjularly tidiable in the S°^^" 
sheaf. In WiUcin^s Anglo-Saxon Laws, p. 198. it is said, De omni Attl. 
annond decima garba Deo debita est, et ideo reddenda. So in Ledgar 
V, Langly, 1 Sid* 285. tithe of com or grain is to be paid in the 
sheaf; and if it be the tenth stick or stook, that is by custom, and 
-may be laid in discharge of other tithes, as rakings, S^c. In Bennel Cited mpm 
V. Shortwright, Cro. Eliz. 206. 2 Leon. 107. upon a suggestion, 
that they had used in the parish to pay the tenth sheaf in satisfac- 
tion of all tithes for com to the parson, and that the plaintiff set 
them out, and the parson had them ; a prohibition was granted. 
In Bird v. AdamSj. Sav. 100. Moore 278. the tenth sheaf is the 
usual and common course of tithing com. In Latch. 226. a cus- C ^^^ J 
tom to be discharged of the tithes of odd sheaves, because the 
parishioners usually took the pains to make the sheaves into shocks^ 
is good. In Lamb v. Tattersall in this court after Michaelmas Sup»778. 
1742, it was agreed by the bench and the bar, that tithes of com 
of common right shall be paid in the sheaf and not in the shock ; 
for if it is in the shock, it is by custom. (&) 

As to the barley and oats, it is insisted upon for the defendant, Btrleyand 
that the tithing of barley and oats by die swarth is a good manner \^ cocks, 
of tithing. But nothing is said in any printed book of authority^ J"^ ^^t^ 
nor has any manuscript case or decree of this or any other court 
been produced for tithing barley or oats in the swarth. The case 
of Green v. Hunt^ Cro. Eliz. 702. indeed was dted, where, in a Supra 215. 
prohibition for suing for the tithes of rakings of barley, a prescrip- 
tion was alleged, to make the barley into cocks^ and to pay the 
tenth cock in satisfaction of the tithes of the barley, and of rakings 
minus voluntarie dispersed. Demurrer, because not averred, that the 
rakings were not minus voluntariS dispersed. But all the court held, 
that the prescription was good, and there needed not any averment ; 
but that ought to come from the other side if they would. But the 
true reason was, that no tithes were payable for involuntary rakings. 
And I am of opinion, that barley and oats (called in the pleadings 
and proofs soft corn) ought of common right to be tithed in cocks, 
and that tithing them by the swarth ought not to be admitted con- 



(a) On this polo^ sec also Leaihti ▼. Xetsmmi, later eaaat icoogntae ttie rule in taich, Xi^gftl 
12 Eaat 239. infra, v. Hai$^ i$^ 1^1. Sm^h T. StmkrMkf 

[t) Set Frtvm T. Bimdi tupra t^S* But 1 M»& SL M. ii\fm. 
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1769. trary to the metliod of titliing settled by law. Indeed In countiet, 
as in Cornwall (mentioned by Mr. Hussey\ where barley and oats 
are reaped and bound up in sheaveS} they of necessity must be 
tithed in the sheaf according to the custom of those counties. In 
Bird V. Adams^ More 278. it is holden, that the tehth sheaf of corn 
or cock of barley or other grain, is not a satis&ction for more than 
it is the tithe of. So Saunders v. Paramour^ 1 22o. Abr. 650. ji* 11. 
Again, Woodshaw v. HilU Tr. 2 & ^ Geo. 2. C. B. in which I was 
of counsel for the plaintiff at the assizes. ^^ It was an action on 
the case by the plaintifi^ an occupier of land in the parish of High 
Qffiey in the county of Stafford^ against the defendant^ the lessee of 
the tithe there, for not taking away hb tithes, but suffering them 
to continue on the plaintifTs ground to his damage; and a custom 
was set out, that every occupier of land used to collect the com 
into cocks for the greater convenience of carriage, and to set out 
every eleventh cock of the barley, peas, vetches and oats» with 
which the ground had been sown after the putting thereof, which it 
C 968 ] was alleged the plaintiff had done, but the defendant would not 
carry it away after due notice, whereby the plaintiff was danmified. 
There was a verdict for the plaintiff at the Lent assizes preceding 
and the defendant moved in arrest of judgment. The question 
upon shewing cause was, whether there was more done by the 
plaintiff, than he was obliged to do of common right, so as to raise 
^uch a consideration, that the defendant should be entitled to no 
more than the eleventh cock instead of the tenth. It was urged, 
that the plaintiff, after cutting down the corn, collected it into cocks 
for the greater convenience of carriage, which was more than he 
was obliged to do of common right ; and this, it was said, was a 
sufRcient consideration for setting out the eleventh cock instead of 
jthe tenth ; and several cases were cited on both sides, {a) 

Eyre C. J. — The parishioner does no more than he is obliged 
to do, and therefore Uiere is no foundation for the custom. In the 
case of hay^ he is only obliged to set it out in cocks, and is not 
obliged to make it into hay. If the custom fails in one part, it is 
void in the whole. To which the rest of the court agreed, and the 
rule was made absolute for arresting judgement." 

Besides, as to some parts of the barley and oats, they are set out 
by measuring the length and breadth of the swarth without the 
depth ; which is uncertain, and not like the case in Hob. 250. that 
in divers places they set out the tenth acre of wood standing, and 
so of grass ; for there, for aught appeared, the medium might be 
equal. 

As to the inconveniencies objected by the defendants, it is to be 

observed, from the depositions of William Steady Mr. Gaseaigne, 

II . - — — ^ — — 

(a) See CoUyer w, ffowes, 3 Aiwtr. 954. infii 1490. ManteU t. fknWf U^ra 1504. 
as to tithe of peM. 
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.Mr. Keeling^ and others, that the method of gathering short Corh 1769. 
into heaps is well known to husbandmeh in general, most con- wniuu 
venient for loading, and keeping it from damage by horses and ▼• 
waggons, and from rain, and that such corn is better prepared for -^w^ 
the stack when heaped, than when reared, and less liable to mow-* 
burning. 

But it is objected by my brother Adams, that these deposiUons 
relate to the course of husbandry and not to tiie tithing of soft 
corn. But, in my apprehension, it is clear, that where barley and 
oats are harvested by cocking, they must, consequently, be tithed 
by the cock, and not in the swarth. 

It is further objected, that setting out in the swarth is a sort of 
cocking. To this I answer, that barley and oats ought to be 
cocked before tithing ; and cocking before loading is not sufficient* C 969 ] 
It is tithing by the fork, and bad tithing. 

As to the demand of tithe of wood, it is insisted that it was burnt 
in the house, and no tithe was ever paid for what was burnt in the 
house. And in proof of that was cited GoodaUw. Perkim, H* Sapn45S. 
6 W.S* that wood burnt in a house in the parish is exempt from 
tithe. So Taylor v. HaU, M.S. W. 3. that the parishioner is not 
to be charged with tithe of wood burnt in the house* AbboU v. SuprmSss. 
Hicks in the same term, S. P. So, Baughion ▼. Wright^ that SupneSB* 
wood burnt in the house or used for fencing is free from tithe withn 
out a custom. But this exemption for wood cut to bum in tho^ 
house is not of common right, but only by special custom. So it 
was holden, in the case o{ Norton v. Fermer, Cro. Car. 113. (a) and Supn 
it operates by way of customary exemption in respect of 3ome satis- ^*^' "* 
faction to the person, which it lies on the parishioner to shew. And 
that a custom must be alleged appears also from Dawdeswell v. 
Marker, Tr. 12TF.3. in this court, from Dodd^s MSS. (6) Thonias 
v.Duke ofBeatiforf, Scac. 12 Nov. 1 726. Wolferstan v. Bragington, 
Tr. 20 Geo. 2. 1 746. Hatfield v. Sir Benjamin Bawlings, after Hil. 
1750(c), and Walton y. Tryon^ of which case Lord Hardwicie Supn8S7« 
favoured me with his own notes, with liberty.to have them copied. 

Ad to the tithe of milk, it appears by WiUdn^s Anglo^Saaon Laws^ 

Jo. 191. that it is due the tenth day; '^ Qui caseamjecerit, det Deo 

- - - ^ — — 

r«) This case i§ rather difierently reported as by the ciittom of tbe parisb, the ODurt resolTeft 

to the final detennination, HetL 117« Crokeand accordingly, and said, that, generally speaking; 

Ydverion said, there were divers precedents where, tithe of wood burnt shall be paid ; but, if there b« 

in that case, a prohibition was granted, without a custom in the pariah to the contrary, Wr. in nim 

aUeging a custom, decimandOf it is good ; and so the books shall be 

(h) That case was as follows: '* The plaiotifF intended.*' Vid. Moore 909. Cro, Car. 113. 

brought his btll (among other things) as rector of 1 Sid. 447. 1 Ro. Abr. 644. and tfaey dismissed 

JTm^m in Oxon. for the tithe of furse and wood, the biU pt^d that demand. jUaMt MSS. ftmi 

Upon the defendant's answer and hearing the ffargratfe. Rayn. 99. 

cmumt it appeared to be burnt in the house; and (cj 2 Wood's Deer. 471. but tlit cuitom dcM 

tiie defendant having said generally that no tithe not there appear to l>e set jforth ; tbo m^ l^^^' 

^ fimt vt wood burnt in the house was payable as to tithes of wool and lamb. 
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1 769. decimum : Si vero rumfecerity lac decimo die** So Dodson v. Oliver\ 
Btmb. 78. the tenth meal of milk is due of common right. The 
like point in Carthew v. Edwards\ in this court, Tr. 1749. This cor- 
tauily is the most equal rule of tithing milk, though at some timei. 
the parson will have the advantage, and at other Umes, the pa« 
rishioner. In the case of Bedle^ rector % of Great Burstead in Essex^^ 
t [ ^70 1 ^^^^^ Miller and otherSy 5th Februaty 1690, it was holden, that 
of common right and without a custom, th\s vicar ought to fetch the 
tithe-milk. It would therefore be very inconvenient if it was to be 
sent for twice a-day ; for each time there might not be a pint. 

Perrott B.. was of opinion that the bill ought to bedismissed^ bat 
not with costs, as to the not setting out the tithe of the whole field 
at once; and that the proper mode of setdng out barley was hi 
cocks. 

The bill against Ruffle was dismissed as to tithe of wheat in. 
ffiggorCs Lei/Sj Bxmle Crafty and Thillage, and of calves, bay, wool, 
lamb, pigs, ^gs, poultry, apples, milk, wood, aud pigeons, without 
costs : but he was decreed to account for wheat in Lambor Fiddf 
Sandpit Field and Holder^ s Mead; and for barley, oats, and peas, 
in all his lands not accepted by the plaintiff, without costs. 

The bill against Brewster was dismissed as to milk, wool, lamb, 
pigs, poultry, apples, pears, and garden-stufl^ without costs: bat 
he was ordered to account for wood, and oats in Honey^croji^ not 
accepted by the plaintiff, and for agistment, without costs. 

With respect to costs, Snythe B. differed from the other barons^ 
being of opinion, that each of the parties should pay costs, as to 
die matters decreed against them respectively. 
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M. 10 Geo. III. A. D. I769. Scac. 

Wood v. Harrison. [3 Wood's Deer. 250.] 

The bill stated, that about the 12th of February 1763, the 
plaintiff was presented, instituted, and inducted, into the rectory, 
parsonage, and parish church of Hemsworth, with its rights and. 
appurtenances, in the county of York^ and had ever since been and 
then was the lawful rector and incumbent thereof, and as such en- 
titled to all tithes, great and small, and other ecclesiastical dues 
arising therein and in the tithable places thereof; that the defend- 
ants, during the year 1763, occupied divers lands and tenements 
in the parish, and had grown thereon clover ; that the said clover 
had been, during that year, twice mowed, severed, and made into* 
hay; that they also had agisted and depastured barren and un-^ 
profitable cattle ; that they had also had large quantities of taniq»s| 
that the tithes of the said several matters had become doe to die 
plainti£( and ought to have been paid him in l^nd^ or aoin^ j^tH;, 
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faction made to him for the same ; but tliat they had refused eitlier 1 769. 
to set out or pay any tithes, except the tithe of the first crop of j^^. 
clover, or to give him any account of the nature, quantities, or v. 
values of such tithable matters and things. Th^ bill also charged, ^"^^^H!!^ 
that dover had not been sown and grown immemorially in the Uunbsbiwl 
parish ; and prayed that the defendants might account for and pay ^ ifum 
the said tithes. ^ ^ titben 

The defendants admitted, that the plaintiiF was rector, and iambs, is 
entitled to the great and small tithes, and other ecclesiastical dues of ^^^ 
the parish ; but they insisted, that no tithes of any second crop of ^ fljj"!!^ 
clover in the same year in the same parish had ever been rendered am crop of 
or paid after the tithes of tlie first crop thereof had in the same year fj^j^jj^ 
been made into hay, and paid to the rector or his farmer, or satis- of tfae tithes 
fiiction made to him in lieu of the tithes of such second crop; ^^^^^ 
that no tithes of such second crop had ever been claimed or is^od. 
demanded until lately by the pliaintiff; that the occupiers of 
lands within the said parish, making at their own expence the 
tithes of the first crop of clover into hay in great cocks for the 
rector, had for time immemorial been accepted, deemed, and taken 
as and for a satisfaction of tithes of the second crop, and had been 
accepted as such by the former rectors of the parish, {a) They fuither 
insisted, that the tithes of lambs were not due or payable in the said 
parish in kind, for that, by an immemorial custom therein used and 
approved, the owners of lambs, from time to time lambed or fallen 
in the parish, or the limits thereof, had, from time to time, imme- 
morially paid and used, and of right ought to pay to the rector of 
the parish, or his farmer or tithe-gatherer there fqr the time being, ' 
a modus or customary payment in money of 45. and no more, for 
every ten lambs depastured or fattened ; 2s. and no more for every 
five such lambs ; ^d. a piece for all such under five ; and for all 
stich above five, and under ten, 4r/. a-piece, and no more, yearly, 
at the time when the rector's tithe-gatherer or farmer thereof col- 
lected the tithe-wool, in lieu of the tithes of such lambs ; and for 
all other lands bred within the said parish Sd. and no more, yearly, 
payable as aforesaid, for and in lieu and in satisfaction of the tithes 
of and Cor all such other lambs; that such moduses had, firom time 
to time, during all tlie time aforesaid, been accepted and taken in 
lieu and satisfaction of such tithes by the rector of the parish, or 
his farmer or tithe-gatherer, till lately that the same had been ob- 
jected to by the plaintiff, and refused to be accepted of. They 
fiirther insisted, that by the immemorial custom of the said parish, 
the owners of sheep from time to time fed and wintered therein, r 972 1 

and sold .before they were clipped, had immemorially paid to the 

■ - - __^ — _^ — ^ ^^ . 

(«) JtkmMftn r: Auhr^, Mo. 910. Cro EUi. 663. iMfm 473. jyurmnt f. AM^ 
g tmt- lOTi. tmitn 57t. "^ . 
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1769. tector, his farmer or tithe -gatherer, a modtis of one pen&y, and no 

more, for every such sheep yearly at Lady Day^ in lieu of tbe tithes 

T. of and for the depasturing and agistment of all such sheep ; that 

JTAmiofi. g^^J^ jfiQ^^ had been, from time to time during all tbe^.said Ume, 
accepted and taken for and in lieu and satisfaction of such tithes by 
the rector, his farmer or tithe-gatherer, till lately that the plaintiff 
objected thereto and refused to accept the same. They denied that 
they had subtracted any tithes whatever which were due to the 
plaintifi^ save only as aforesaid, and the said nwduses which the 
plaintiff had refused to accept ; and they averred that they all along 
had been and were respectively ready to account with and pay him 
the same, and tliat they never had refused so to do. 

The plaintiff replied; the defendants rejoined; and witnesses 
were examined on both sides ; and upon hearing counsel on the 
28tli day of June last on both sides; and reading the answer and 
several depositions taken in the cause, the further hearing of the 
cause was adjourned to this present term, to be further heard and 
argued upon as to the questions of clover and the modus for lamb& 
The cause came on to be further heard this day ; and upon fiili 
debate of the matter, the court declared, that tlie moduses alleged 
in the pleadings for lambs fatted or depastured are too rank ; and 
therefore ordered the defendant Wilson to account with the plaintiff 
for the tithes in kind of all the lambs and sheep by him &tted and 
depastured in the parish in the year 1 763, and satisfy the plaintiff 
the same, {a) 

The court further ordered the defendant Harrison likewise to 
account for the tithes of agistment of all barren and unprofitable 
cattle by him fed and depastured within the parish during the said 
time, and to satisfy the plaintiff the same. 

Ambl. 563. As to the modus for clover, it was argued by Hussey and 3ffl- 
docks on the part of the plaintiff, that it Mas bad, being laid for 
clover ; because clover had not been sown in England in any quan- 
tity so long as was necessary to support a modtis for it. 

On the other hand it was contended by Ambler and Robinson^ that 
it was merely an impropriety of expression in laying the modus for 
clover : that if it had been laid for grass made into hay, it bad 
been well enough ; tor though clover might not be sown in any 
quantity at the time when the modus is presumed to commence, 
yet, being a species of grass, it would be covered by a modus for 
grass generally : that the court looks to the substance of the de- 
fence, and the true merits of the question,, without regarding the 

(aj Upon the principle of rankness it is impos. modus of Sd. a lamb is not rank. Ber^ ^' 

siUe -4o conceive, that a lamb could be worth BeaunumL 2 Price 303. ittfra. Ztoyng t. Jkr- 

Qs. ed» in the reign of Richard I. ; yet it may be borottghf 4 Fru 383. b^tu Drvkt ▼. gi^ij 

coittidered m 'aeCtled bf recent deosioaa that a 5 PH. 369. ii^S^» 
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words of it, and in case there is contradictory evidence, will direct 1769. 
on issue : that Chapman v. Smith ♦, before Lord Hardwicke^ was a ^^^ 
much stronger case ; because the thing there excepted out of the ^ v. 
modtis was not a species of the genus which was covered by the 
modus : and yet an issue was directed. 847T 

The Barons, having taken time to consider, were of opinion, 
that the modm as laid was not bad ; for though clover was of mo- 
dem date in respect of long antiquity ; yet, as it was a species of 
grass, it would have been covered by a general modus for grass 
made into hay. It wds to be considered only as a mistake in the 
expression, and the modus ought to be tried ; and the rather, as the 
defendant must prove a modus for grass, in order to support his 
case. An issue was directed, not in the words of the answer, but 
generally for grass made into hay : which was done at the instance 
of Mr. Baron PerrM^ who expressed his apprehensions, that if it 
was laid for clover, it might prejudice the jury upon the trial. 

But it should seem from the Decree-book, that Mr. Ambler is 
mistaken as to the terms in which the issue is conceived, for it ap- 
pears there to have followed the words of the answer, and to have 
been laid for the clover. It was, ^^ whether it was the custom of the 
parish of Hemsivorth in the pleadings mentioned, for time imme- 
morial used, for the tenants and occupiers of lands lying within the 
same parish, at their own expence to cut and make the first crop 
of clover grown thereon into hay and great cocks, and to render 
And pay to the rector of the said parish for the time being, his 
tenant or farmer, the tenth part ortithe of the second crop of clover 
grown upon the same lands, and cut and made into hay in the 
same year/' This issue came on afterwards to be tried, but a 
juror was withdrawn, the plaintiff undertaking not to make any 
demand of the tithe of the second crop of clover during his incum- 
bency, without prejudice nevertheless to the question, whether such 
tithe was due. 



P. 10 Geo. III. A. D. 1770. Scac. [ 974 ] 

Wilson^ D. D. v. Mason. [3 Wood's Deer. 28.] 

The bill stated, that the plaintiff, about the 30th oi August 1763, An ancient 
was instituted and inducted vicar of Deptford^ otherwise Saint Ni- ^^^j^™ 
'chdas Deptford^ in the county of Kent^ and had thereby become not lose the 
entitled to all vicarial tithes arising therein, particularly to the tithe bdng*UUie-^ 
of the clear profits arising from any mills; that the defendants free by 
being distillers had, during the time the plaintiff had been vicar of gionSly**" 
the parish, occupied two mills, one of which was a water-mill, and }»*^ •«. • 
idle other a wind-mill ; that the water-mill was a very ancient one, corn 
waA had been formerly used as a lead-mill, but had sinc^ been con- M^^ '<* 



Wilton 
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1770. verted into a com-miil to grind com ; that the wind-mill had beeil' 
erected about thirty-two years ; that at both the said mills the de^ 
fendants ground corn into meal for the purpose of distillation ; thai 
^ ^*"°** * they also ground therein barley, rye, peas, and other grain, to feed 
poMs of hogs for sale ; that the said hogs were fed out of the said parish ; 
^^pown ®"^ ^^^^ ^^ plaintiff had no profit therefrom, but of which the de- 
pot resident fendants made considerable profit ; that he had frequently applied 
iLi w£re ^ them for payment of the tithes of the said mills or some reason* 
the mill i% able Satisfaction for the same ; but that they had refused so to do, 
though the under pretence that the water-mill was an ancient mill, and there- 
mill be fore exempt from the payment of tithes ; and that no tithe had 
erected, is .ever been paid for the same, except from the year 1704 to 1727 ; 
ootttthable. ^^i ^^ yicar for the time being had, during the said interval, 
made an entry in his book of 1/. 105. per annum j for the tithe of 
the said mill ; and that, during that period, it had been worked as 
a lead-mill : but the plaintiff contended, that as the account of the 
payment of tithe for the said mill from 1704 to 1727 was, from the 
very beginning of the book to the day of the then vicar's deadi, 
and as the other books prior to such book were lost, it was no evi- 
dence that no tithes for the said water-mill had been pakl before 
the year 1704. He further said, that the construction of the said 
water-mill had been greatly altered within twenty years then last 
past; and that notwithstanding the said water-mill might have 
been formerly an ancient corn-mill, yet, as the same was afterwards 
converted into a lead-mill, such conversion absolutely destroyed 
r 9<;5 1 any prescriptive right the defendants might pretend to claim of 
the said mill being discharged from the payment of tithes : and he 
expressly charged, that as the defendants had made great profits 
of the said mills in their way of trade, he was justly entitled to a 
tentli of tlie clear profits arising therefrom. The bill therefore 
prayed, that the defendants might come to a fair account with him 
for the arrears of tithes then due and owing for the said mills ; and 
that they might pay such arrears, or some reasonable composition 
or satisfaction for the same, and pay tire said tithes for the future 
as the same should become due, so long as he should continue 
vicar of the parish. 

The defendant Mason admitted, that the plaintiff was vicar, and 
entitled to all vicarial tithes arising in the parish; but, whether to 
the tithe of the clear profits arising from any mills therein, he knew 
not ; but he said, that there were some mills in the parish to the 
tithes of which he was not entitled. He also admitted, that the 
defendant Bryant was his partner, and that they had, daring the 
time the plaintiff had been vicar, occupied two mills therein, one 
a water-mill and the other a wind-mill : and he said, that the watet^ 
mill wa^ a very ancient one» and bad been used as a oortl-tiiiU fitMil; 
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tinie immemorial before the same or any part thereof was converted 1770* 

into a lead-mill in the year 1 690, at which time only part thereof ^^ 
was used as a lead-mill, and that the other part, thence down to v. 



the present time, continued to be used as a corn-mill only; and 
that he had great reason to believe, that the part of the water-mill 
which was so used as a lead-mill was only continued to be so used 
down to the year 1735 ; but believed, that it did not appear by the 
books of account of any of the vicars of the parish, either prece- 
dent to 1704 or subsequent to 1727, that any tithe or composition 
for tithes had been paid for the said water-mill as a lead-mill, nor 
that any tithes or composition for tithes whatsoever had been at 
any time paid, either for the said water-mill as a corn-miH or the 
said wind-mill, or that any thing was due to tlie plaintiff for tithes 
on account of the said mills. He admitted, that the wind-mill was 
erected by his father, and that they had ground com at both the 
said mills into meal for the purpose of distillation from the time 
the plaintiff had been vicar ; and that they continued so to do. 
They denied, that they ground barley, rye, peas, and other grain 
at both the said mills to feed hogs with for sale ; but said, that they 
ground such sorts of grain at the water-mill only; that the h<^ 
were fed in the parish of Greenwich ; that they never used their 
mills than as aforesaid ; that they made no other profits or gains [ 976 ] 
thereby ; and that they believed the plaintiff was not entitled to 
llie tithes thereof; but they submitted to the judgement of die 
court They admitted, that the plaintiff had applied to them for 
payment of tithes of the said two mills, but said, that he did not 
demand any particular sum of money for such tithes, or specify for 
what particular thing be had made such demand ; and that they 
refused, for the reasons aforesaid, to pay him any thing on account 
dl such tithes : and he submitted to the court, that in regard by the 
plaintiff's own shewing, it did not appear by the books of account 
of the profits of the vicarage, then in his custody, that any tithe 
had been paid for the water-mill before the year i 704, and as he 
did not produce the other books prior, under a pretence that the 
same were lost, it was an evidence that no tithes whatsoever for 
the said water-mill were paid before 1704, and also by reason of 
non-payment of tithes of the said mill ever since 1 727, that it ought 
to be presumed, that the vicars of the parish, ever since 1727, had 
been so sensible that no tithes for the mill were due, that they had 
forborn to demand the same. He denied, that the construction of 
the water-mill had been at all altered within twenty years ; but ad- 
mitted, that several granaries and other buildings had been erected ; 
and submitted to the court, whether the mill ought to pay tithes to 
the vicar: and he set forth the particular species and quanti^.of 
gmin which bad been ground Uiere; aod'submitledj, wheth^^tlu^jp^ 

I 3 
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n70« ouglit to discover the number of hogs fed, and the profits which 
arose tlierefrom, or of their distillation : and IJierefore did demur 



IFiUon 

T. and object to such questions. 

Mason, 



The defendant Biyant^ by his guardian, put in the like answer. 
The plaintiff replied ; the defendants rejoined ; and witnesses 
were examined on both sides ; and the proofs taken in the caase 
were read ; and a book^ containing entries by Dean Stanhope^ viz. 
of money received for HalTs Lead Mill ; likewise rf William Fox 
for GummofCs Lead MiU^ was also read ; and it was admitted, on 
the behalf of the plaintiff, that at the time for which the claim of 
tithe was made, and at the filing of the bill, the defendant lived in 
the parish of Greenwich^ and not where the mills were situated. 
MS. Mr. Comyns argued for the plaintiff. He said, that the plaintiff 

is entitled to the tithe of both mills ; which tithe by the canon law. 
is to be paid by the tenth dish, as a predial tithe. At common law 
indeed there have been great differences as to these points. It was 

Supra 596. determined in Nevoie and Chamberlain that it is a personal tithe, 

and that the tenth part, after deducting all expences, is to be paid. 

[ 977 3 But that was the case of a new mill. In Bttnb. 73. Dodson and 

623?^'* Oliver ^i and Bunb. 183. t> it seemed then a doubt. 2 P. Wms. 

t Supra 4»63. Carleton and BrightwelH In Tfiomas v. Price §y in the 

t Supra Exchequer, Julj/ 1759, the defendant was decreed to account as for 

^76. a personal tithe. 

871/™ Mr. Hussey for the defendant — jNo tithe was ever paid for com 

manufactured in the course of trade. The grist-mill is an ancient 
mill. The alteration is no extinguishment or suspension of the 
exemption. If the thing for which a modus is paid is destroyed 
the modus is gone. When a mill is removed fix>m one stream to 
another, tlie mill is destroyed. If there is a modus for a wood, 
and thq wood is destroyed, the modus is gone. So of a modus for 
a park, when disparked: unless the modus goes with the land, 
and not with the park. But in Carth. 215. (a), the modus is not 



((a) Gamble v. Faikingham, II, 3 W. 8c M. be demanded, if not anciently paid, &c. ; and 

B. R. Caith. 215; 4 Mod. 45. S. C. farther that if any tithes were due for a nniU, they 

Prohibition. FallHngham, rector of //. libelled are only personal tithes out of the clear profits it 

for tithes of two mills, the one a water-mill and the mill, and not the tenth toll dish as was de- 

the other a wind- mill, and this demand was of manded. 
predial tithes, vis* the tenth toll dish. In arguing the case two questions were made. 

Gumble pleaded a modus of 2s, Gii. as to the 1. Whether the modus for the water-mill was 

water-mill ; and as to the wind-mill, if any tithes destroyed by the addition of another pair of stones 

ought to be paidy it ought to be personal tithes* viz, under the same roof, 
tlie tenth of the profits, and not the tenth toll dish. 2. The other question upon which great doubt 

llie rector replies, that as to the water-mill did arise was, what kind of tithes ought to be paid 

Gumble had added a pair of stones to that mill, out of a litheable mill ; if only personal -tithes, 

and by that means tJie modus was destroyed ; and viz. the tenth of the clear gain or else predial 

as to the wind-will he replied, that by tlie canon tithes, the tentli of all the income in general, 
law, and by the law of tliis land, it ought to pay Per curiam, llie modus is not destroyed by 

predial and not personal tithes. the addition of the new pair of stones ; but as 

JNow it was moved for a prohibition suggest- to the other matter they doubled. ProhibitioD 

ing a modus as to the waterrDoUl, tiU tfi^pni, and as granted, that the point might come before tfaem 

to the wind -wilt, he set forth the statute of Ed, 6. on dechmition and donunner, that the ntattor mighl' 

ifoncerning tithes, viz, that tithes ought not to be rcc^ve-the solemn determination of the oourt.) 
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destroyed by the addition of two new pair of stones. In the present i 770* 
case, there was no alteration in the mill ; but part of it was put to '~^^ 
another use. The alteration was for the benefit of the parson, as t. 
it ground less corn. He might stop working one wheel, and that ^'**'^' 
would not destroy the ex^emption. But this being a personal tithe 
no tithe is due. Or, if it is due, yet the mills not being used for 
grinding in the common course of a miller, are not liable to the 
payment of it. 

As to the first, the statute of E. 6. says, that no tithe shall be 
paid, where they are not used to be paid. 

[Lord C.B. — The words are, " where they have been paid, or 
of right ought to have been paid."] 

Before Newte and Chamberlain there is no decree that ever di- 
rected the tithe of mills as a personal tithe. Since that case it has 
never been determined, that an occupier living out of the parish is 
to pay to the parson of the parish, where the mill stands. The de^ 
fendant lives in Greenwich : it is so stated in the plaintiiTs bill. The 
mill-house is not occupied. .>- 

As to the second, if the corn be ground for the purpose of 
trade only, and not used by the person grinding as corn, but em- 
ployed to some purpose of his trade, it is not tithable. In the sta- 
tute of Artiadi Clerij the word inolendinum is very general : and 
yet it was holden to extend only to a grist-mill. Lord Coke says, ^^"^ 
where it is a mill for an art or mystery, no tithe 19 due. 2 Cro. 523. supra 354. 
All the cases apply only to the case of millers* No mill used in 
a course of other trade pays tithe. Why should a distiller pay ?- 
The com goes through several processes in the course of a distil- 
lery, if corn i^ used in a private family, it does not pay tithe. The [ 975 ] 
distiller makes profit of the com in manufacturing it; as the fuller 
makes profit in manufacturing the wool. Tithe cannot be paid of 
the clear profits of the trade : that is impossible : the parson has 
no right to have access to the books of the trade to ascertain the 
tithe of mills. 

Blackstone S. S. — Most ancient mills were erected by lords of 
manors, and suit and service established as a recompence. They 
received a toll in specie called multura ; and being for the common 
good was a ground for exempting them from tithes. Afterwards, 
when other mills were erected, and com was ground for money, 
the clergy claimed tithes, and the millers' claimed an exemption, 
as had been used for ancient mills. The law now is, that for ancient 
mills, of which no tithes have been paid, none shall be paid. In 
Ansell v. Adman, 7 W. 3. in Scac* (a), it was so determined. Bunb. 
184. Mills erected within time of memory are liable to some 

^.l.lll ■ ■-■■ I ■ I,.,. ,.,.-■... ■■!.. 

(a) Rayn. 76. 
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] 770. tithe. The church always claimed tithe in kind, viz. the tentb Ujll 

*^j^^ di^h. Lindwood 195. says, it is decima mermara^ But the couitSipf 

V. law have been more -doubtful as to the kind of tithe which was due* 

^^^^' Lord Coke in 2 Inst, says, it had not been detennined. In Jfapte 

Supra 956. v. Chamberlain^ it was determined to be a personal tithe by aevea 
judges against five. Holt and Treoor held it necessary to shew thai 
tithe had been paid within forty years. The case is reported in 8 Viiu 
Jb. 39. In Carletan v. Brightxvell, 2 P. fVms. 465. a decree was. 
made according to Newte and Chamberlain. Tithes of mills then 
being personal tithes, must be subject to all the rules respeetingt 
personal tithes; as 1st, the time of payment; 2dly, the thing paid; 
Sdly, the persons to whom to be paid. 1st, A personal tkhe ia. 
to be accounted for once in the year by stat. E. 6. 2dly, Not the 
tenth part of what the person liable receives is to be paid, but the 
tenth of the clear profit The price of grinding cannot be the 
rule, for the expence of wages must be deducted. Sdly^ It laust 
be paid to the incumbent where the person liable lives and heaii 
divine service. In this case the defendant lives in another pittisbi 
By the statute of £. 6. if a person liable refuses to pay, the ordi- 
nary of the diocese where he dwdk may call him before him. .. 

The great question is, whether any tithe is doe from these mills; 
1st, because the water-mill has been an fonqbnt mUl, which baa 
never paid tithe : 2dly, both water and lead^miU are discharged oa 

r 979 ] account of the manner in which they are employed: Ist, bequuse 
they axse employed as subordinate branches of « great maoufiw:tiire:; 
2dly, because they do not grind for hire. . <-:. <i ;/..i 

As to the first, the water-mill is an ancient mill; it4i>pmPtd 
to have been an ancient corn-mill ; part of it was eonvsvieA? «!» 
a lead-mill, and then both used as oorn-miUs only ; and M^ lithe 
has ever been paid. The books of Anguish and Slmiope («) <d«]ioi 
prove that tithe was paid : they only say, that Hak paid foir a lead*? 
mill, and that one Gamon^s mill paid. It is alleged that by the 
alteration to a lead-mill the prescription is discharged. But bo 

Supra 354. tithe is payable for a lead-mill. 2 Bo. Rep. 84. Cro. Jo. 52S* 
It is proved, that tliere was a north-wheel and a south-wheel : ooie 
wheel only was used as a lead-mill : and the employment of one 
of the wheels does not change the nature of the mill : it still con-* 
tinues the same mill. JBrawnl. 32. was cited : it is a more obiter 

Supm 977. note, not a case reported. The case of Gumble and Falkingham in 
Carth. is directly contrary; and in 4 Mod. 45. the court says, die 
mill is. the substance, and it is the same mill though stones axe 



(a) Theie were tfie books of two former vican ; " For tithe of Mr. HaU leed^mill 01 : lO : Od^** 

the entry in Dean Stanhope*^ book, «s stated in and in the next page, '< of Mr. Fax for GamoitC% 

the plaintiflTs brief, was thus: under the title of mill, U. \0s,** 
** monies rccrived for my vicarage o( Depffirrd, 
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added* But suppose die exemption were suspended, yet by the 1 770. 
milPs being re*converted to a cx>m-niill it would revive. Brcnoris wy^^ 
case, Godb. 194. Cooper y.jindrews*^ 1 Bo. Rep. 121. t. 

2dly, As to' both water-mill and wind-mill, they are exempted, ^^«*«' 
Ist, As tithe is due but from such mills as grind meal for food* 375/'* 
2dly, No mills are liable to tithe, but such as grind for hire. 1st, 
All mills which do not grind meal for food, such as fulling-mills, 4^. 
art exempted. If mills which are part of a manufacture were liable, 
tithes would be paid for different parts of the same manufiictory. 
Besides, where they are used as a branch of a manufactory, the 
tithes of them cannot be estimated. For it is uncertain what the 
profit of any particular branch of a manufactory is. And it would 
be a great discouragement to trade; as almost all manufactures are 
now carried on by mills, as snufi^ ^c. The present case is the case 
of a manufacture. The com goes through several processes; it is 
not used for food. Distillation is not older in tliis kingdom than 
the time of C. 2. It could not therefore be in the contemplation of 
the I^blature in the time of the Artiadi Cleri, or of the statute of 
E.6. 

The demand of tithe by the ecclesiastical law is decirme pro^ [ 980 3 
ventwm^ decimtF fmdtune. But it is said, that this mill is liable, 
becfiuse it b a corn-mill. The use of the com ground makes the 
diflereifce: it is not for food. 

^ly, No tithe is due, when the com is not ground for hire. 
There is no case where it has been paid; nor any hint in the books 
that it is due irom a private mill for private use. The demand of 
a tenth toll dish supposes grinding for hire, not for one's own home 
consumption or manufacture. The demand here is for bruising 
the^com for the hogs' food or for distilling : the mill is so employed 
to save the labour of a number of men. A brewer grinding his 
malt ought not to be liable. 2 Bulstr. 141. Dolley and Davis. The 
statute of E. 6. does not allow the examination of the party on 
oath as to personal tithes ; this court having a concurrent jurisdic- 
tion ought not to exceed the rule of the ecclesiastical courts. 
There can be no distinction between the tithe of mills and any 
other personal tithes. If the party can be examined upon oath for 
ttiese tithes, he may for other personal tithes, and every man will 
be obliged to give an account of his profits in trade to any person 
who may please to call upon him for it 

Saj/er" -S. J. — The mills ttre engines for the fattening of hogs, 
and the purposes of distillation. They are mere engines of trade : 
the tithe cannot be ascertained. In Newie and Chamberlain the 
com had been sold. In Btmb. 174. it is said by Baron GUbertj that Laurence 
Easter offerings are a compensation for personal tithes. l^vtmeeiu -- 
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1770. Comyns in reply. — Lord Coke says, that tithe is due for all miUs^ 

jfr^i^ whether new or old. The clause of the statute of E. 6. respecting 
▼. personal tithes, does not extend to tliei tithe of mills« 

[Lord C. B. said, there are several cases, where it has been de- 
termined, that a man may prescribe in rum-'decimaudo for an ancient 
mill.] 

The tithe is due, when the com is ground. 

[Smythe B. said, that that cannot be ; as a personal tithe, it must 
be paid at EasterJ] 

The defendant is a miller in regard to grinding the com ; and a 
distiller as to the consumption. He cannot by acting in a double 
capacity privilege the com ground. If tithe was once due, the 
Supra 827. subsequent use can make no alteration. Walton and Ladjf Mary 
Tryon was so determined. The quantum may be uncertain until 
the account is liquidated. Cases of other mills are not applicable* 
[ 981 ] By turning a corn-mill into a lead-mill the evidence of payment 
is lost. 

Lord C* B. — The making use of one of the wheels as a lead-mill 
is only a suspension, LuttrelVs case, 4 Rep. 86'* but how far being a 
personal tithe, and the com after it is ground being used for the 
purpose of distillation, shall make an alteration, is very important 
It is likewise a great doubt to whom it is to be paid. 

Smythe B. — The questions are, as to the use of the corn, and to 
whom it is to be paid. 

Perrott B.-^llie question is, whether where the mill grinds in 
a course of manufacture, and no meal is sold, any tithe is due? The 
rule as to personal tithes is, that a profit must be made of it; and 
the question is, whether the profit must not be made of it in its 
quality of com ? The House of Lords has not determined, that they 
are personal tithes, but only that they shall be payable in the nature 
of personal tithes. Several bills have been brought for personal 
tithes, as for tithes of fish, and yet the defendants have answered. 
At the time of £. 6. the tithe' of mills was considered by the canon 
law as a predial tithe. The prohibition to the Ordinary not to 
examine the party upon oath could not be supposed to extend to this 
species of tithe. 

Afterwards, on Monday^ 28 May 1770, the judgement of the 
court was delivered by 
MS. Parker C, B. — This is a bill brought by the plaintiff as vicar 

of Deptfbrd in Kent^ for an account of the tithes of two mills, the 
one an ancient water-mill, and the other a wind-mill erected about 
30 years ago. - The case upon the pleadings and proo& is, that the 
defendant Mr. Mason and his late partner, Mr. Brianty were 
distillers, and ground com into a coarse meal or flour for distiUatioOt 



CASES. 981 

and fed hogs with the wash or gnuns for 8ale» and occasionally gave 1770. 
some of the com ground to the hogs to keep them forward; bat j^y^^ 
no profit was made of the mills in any other way. The deed ▼. 
of the 28th of July, 17 Eliz. 1575, describes the water-mill, as ^""^ 
called, T/ie Old Flood Mill in the parish qfDeptfbrd ; and th^ wit- 
nesses on both sides speak of it as an ancient mill. John Sherwin^ 
one of the plaintiff's witnesses, says, that the southern wheel of the 
mill called, The Tide Mill, was used as a lead-mill 45 years ago ; 
and he and the other witnesses agree, that it was so used for some 
years, until it was afterwards used by Mr. Briant, and then by him 
and Mr. Mason, wholly as a corn-mill. It does not appear, that 
any tithes have been paid for the ancient mill, except by two entries 
of Dr. Stanhope, a predecessor of the plaintiff in this vicarage, whicb [ 932 ] 
are, ^< In 1702, monies received on account of my vicarage of 
^ Deptford, for the tithes of Mr. Hal^s lead-mill, 1/. lOs. 1708, 
" Monies received on account of my vicarage of WiUiam Fox for 
" GavunCs mill, 1/. IO5." And a terrier was delivered in ia 
1713 at the archdeacon's visitation mentioning these payments. 
It is sworn by the answer, that all the com with which the hogs 
were fed, was ground by the water-mill. And though 6S quarters 
of wheat-meal were sold upon the proclamation for stopping dis» 
tillation, yet they were sold for less than the wheat cost. 

it was admitted at the hearing, that the defendant and his late 
partner lived in Greenwich, and never in the parish cS Deptford. 

In Ansell v. Adman, Tr. 7 W. 8. 1695, in this court, it was re- 
solved that of an ancient mill tithes should not be paid, for the 
statute of Artictdi super chafias implies that, and the bill was dis- 
missed. Dodd's MSS. But, as to the ancient mill, it was objected 
by the plaintiff's counsel, that by altering the nature and quality of 
the mill, by turning it from a corn-mill into a lead-mill, the privi- 
l^e of exemption from tithes was destroyed, and could not revive 
by re-converting it into a corn-mill. They cited 1 Brownl. 82. 
*^ If two 'fulling-mills be under one roof, and a rate tithe paid for 
the mills, and after you alter these mills, and make one a corn-mill ; 
your rate is gone, and you must pay tithe in kind : or, if you have 
but one pair of stones in your mill, and pay a rate for them ; then, 
if you put on another pair of stones, your tithes must be paid in 
kind." This is only a note. In Grumble y. Falkingkam, Carth. 215. 
the latter part of the case in Braamkyao was denied ; for it was there 
hoiden, that a modus is not destroyed by the addition of a new pair 
of stones. And we are of opinion, that the mill is the substance 
and thing exempted, and using one of the wheels as a lead-mill for 
a time will not destroy the exemption. LuttrelPs case in 4 Bep. 86. 
is a full authority to this purpose. , But, if the ancient mill now in 
question bad been wholly used as a lead -mill, it, at most, could have 
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1770. only amounted to a suspension, till it wais re-converted inloa ooni« 

WiUim ™^^' ^^^ "^^ ^ ^^ extinguishment In BrawfCs case, Godb. 19i» 

▼. it was holden by the whole court, that if a man hath a modus for 

'^"'^^ hay in Black Acre, and he soweth the acre seven years together 

with com; this doth not destroy the modus, but it shall continue, 

when it is again made into hay. So is Caaoper and Jndrews, 1 Ba. 

8apimS75. jg^^ 221. and Lord Hobart in his report of that case is express, 

C 983 ] that though for the time there were no deer in the park, there 

could be no venison according to the modus ; yet the park might 

be restored and replenished at any time, and therefore there could 

be no extinguishment of the modus. Still less then could the two 

instances of payment of SOs* a year to Dr. Stanhope destroy the 

exemption in the present case. 

Therefore, as the exemption of the ancient mill is not destroyed, 
t}ie only remaining question is, whether the plaintiff is entitled to 
any tithe for the corn ground at the wind-mill ? And this will de- 
pend upon the several points, which have been made by the counsel 
on both sides, for the consideration of the court. 

I. think, that the defendant Mason and his late partner may be 
considered as millers as well as distillers ; like the case of HcUi 
and Young, 2 Shaw. 267. and Carth. 162., where a Turkey merchant 
was holden to exercise the trade of a clothier, who employed clotb- 
wprkers to make cloth, and dyers to dye it, because be had die 
whole profits of the trade, and the cloth-workers and dyers only 
acted as his servants. And therefore if any clear profits had beea 
made of the meal or flower ground at this mill, exclusive of the 
trade, I should have thought that tithes would have been due far 
them, from the defendant and his late partner. 

But, it was objected by the defendant's counsel, that this being a 
demand for personal tithes, they are payable to the incumbent of 
Greenwich where the parties lived and heard divine service, and 
received the sacrament, and not to the vicar of Dcptford; for by 
the Stat 2&3 £. 6. c. IS. 5. 9. it is enacted, that on refusal to 
pay personal tithes it shall be lawful for the ordinary of the diocese 
where the party is dwelling, to call the same party before him, and 
by his discretion to examine him by all lawful and reasonable means, 
otjber than by the party's own corporal oath, concerning the tnie 
payment of the said personal tithes. 

There had been great difference of opinion from time to time 
among the judges, whether the tithe of a mill was a predial or a 
personal tithe ; some holding it to be a predial, and others a per- 
Supra 596. soual tithe. And in the case of Newte v. Chamberlain, (which was 
the case of a newly-erected mill), the then Barons of this court held 
it to be a predial tithe : but, upon an appeal to the House pfl^ordsi-^ 
their Lordships, on the 17th oi February 1706, reversed the decree, 
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fuu) ordered, that the plaintiiF should recover his tithes of die mill 1770. 

in the nature of a personal tithe only, {viz.) the tenth part of the ' , 

clear profits of the com ground in the mill over and above all in- r. 

cident charges. And as the Lords determined the tithes of a miH ^«*^' 

r 984> 1 
to be in the nature of personal tithes ; and as, according to Lind' ^ 

XBOod 195. the right to personal tithes is founded on th^ benefit the 

parishioner has from hearing divine service, and receiving the 

sacrament ; such tithes (supposing any to be due in this case) would 

not be payable to the plaintiff^, because the defendant and his late 

partner never dwelt in the plaintiff's parish, but always in GreeU" 

wieh^ and had those spiritual benefits there. 

It was then argued for the defendants, that Mr. Mason and his 
late partner being concerned in a distillery, ground com only for 
the use of their distillery, but not to sell it when ground, or until 
the best part of it was distilled into some spirituous liquors, and 
the wash or grains given to hogs for sale ; but that no profit was 
made of it in its state of meal or flower, and that therefore no tithe 
was due for the corn so ground. 

Now the profits arising from the distillation and feeding of hogs 
are so intermixt with the grist or multure of the corn, that we do 
not see by what medium they can be separated, or how we can db^ 
tinguish the quantum of the plaintifTs satisfaction for the grist or 
multure fr6m the profits of the trade, which he ought to have no 
share of upon his present demand of tithe of a mill. And the case 
of DoUey v. Davies^ 2 Bulsir. 14*1. in my apprehension, shew^^ 
that the plaintiff is not entitled to tithe for the profits of the trade 
of the defendant Mason and his late partner. That was a libel in 
*the spiritual court against an inn-keeper at Bristol for the tenth of 
the profits of his kitchen, stable, and wine-cellar, and a prohibition 
was granted. Nor is this like the case of Newte v. Ckamberlain^ 
where the tithe might be adjusted by the toll which had been taken, 
deducting the charges : for in this case there is no toll ; and when 
there is no toll or other profit exclusive of trade, there can be no 
tithe. Besides, all the com with which the hogs were fed, in the 
present case, was ground at the ancient mill, and so exempt irom 
tithe. 

But in answer to this it was said by the plaintifTs counsel, that 
the tithe of a mill becomes due by grinding, or converting the 
com into meal or flour, and cannot be altered by any subsequent 
application : for as, according to the case of Walton and Tyyoir^- 
16th Decembet- 1751, Lord Hardwicke held, that the converting of Supmsat. 
a timber-tree into cord-wood- would not give it a titbable quality; 
so, on the contrary, no subsequent application of the com after the 
grindinj|r wiH exempt it from tithe. But this objection is fbimd^ 
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1770. on a mistaken supposition, that the tithe becomes due by griading 
the com ; which is not so : for it was rigfady observed by tha de* 



Wilmn 

V. fendant^s counsel, that this being to be accounted for in die nature 
of a personal tithe, and ail incident charges to be deducted^ it is by 
the seventh section of 2 & 3 £• 6. to be accounted for annually at 
Easter ; and as the tithe may be more or less according to the de- 
ductions, it cannot properly be said to be doe imtil the end of the 
year, when the balance may be adjusted with certainty, after making 
these deductions* 

It was then insisted by the defendantfs counsel, that no tithe rf 
a mill has been paid by distillers, starch-makers, or other tradef% 
for the profit made of com after manufacturing it in their several 
Sapia354. tradea: and I agree to what Mr. Justice Dodderidge says in 2 Ba 
Rep. 84. that the usage of the country ought to be respected in 
these cases. 

It was then objected by the defendant's counsel, that no mills 
are to pay tithe, but those which grind for sale, and not those that 
grind for home consumption. I lay no stress upon this objection, 
because die com ground at this mill was either ground for distilling 
it into spirituous liquors^ or lor fiitting hogs, for sale^ and not for 
home consumption. 

Upon the whole, we are all of opinion, that die bill ought to be 
(Usmissed : but, as this is a new case, and the plaintiff had a pro* 
baUe cause of suit, we do not think fit to give costs. Therefore, 
let the bill be dismissed, but without costs. 



Tr. 10 Geo. III. A. D. I77O. Scac. 

WaUery. Flint. [MS.] 

Notice In this case the compositions, which the defendants had entered 

^Tmonth ^^^ ^'^^ ^^® plaintiffs for their tithes, ended at Michaelmas. In 
6[janum the January following the plaintiff gave notice that he would not 
dcnt^toT " abide by the composition for the ensuing year ; but would have 
d«tennine his tithes in kind, or the value thereof, from the Michaelmas pre- 
^mp'oution Ceding. That being refused, he brought his bill for tithes. The 
from Mi- court declared, that the notice given by the plaintiff in Jamuny 
to Michael- for taking his tithes in kind, did not avoid the yearly composi- 
''*^'vi** tion subsisting at the Michaelmas preceding; and decreed the 
the person defendants to account for the current year according to the said 
T^'Z composition. 

cunent year. S.Ct 3 Wood's Deer. 293. 508. 
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M. 11 Geo. III. A. D. 1770. Scac. >770- 

Yateman v. Cox ; et e contra. [3 Wood's Deqr. 302-3 TMmm. 

The bill stated, that the rectory of the parish of Baldon in the ^^* 
county of Oxford, previously to the dissolution of the monastery p.e. 59. 
of Dorchester, belonged to and was part of the possessions of the (isted.) 
said monastery as a rectory impropriate ; that the said rectory com- ^g.* ^9. 
prehended the townships of Baldon, otherwise Foot Baldon, SaitU "^^ P^*^ 
Laxm-ence Baldon, Marsh Baldon, and Little Baldon $ that a ch^el that the 
was erected before the dissolution of the monastery in the township 'f^f?^ ^ 
of Marsh Baldon as a chapel of ease only to Baldon ; that it was litts of the 
served by a curate ; that it was presented to for many years as a ^^ *^" 
chapel; and that it afterwards took the name of a church; that FotuBa- 
upon the dissolution of the monastery of Dorchester, the said im- xmwwct 
propriate rectory of Baldon, including Marsh Baldon, became BMon^ 
Tested in the crown ; that H. 8. granted the said rectory of Baldon ^^^ ^^ 
to Dionysius Toppes for his life ; that afterwards queen Elizabeth LUUe Bei*^ 
'granted the reversion thereof to Hall and his heirs ; that Hall con- was parcel 
Veyed the sapie to Anthony Pollard (the ancestor of the defi^dant ^ ^ ^ 
Elizabeth Lane) and Philippa his wife; that in the reign of Ja. 1. zhrckmeri 
the said chapel or township of Marsh Baldon acquired the reput- *^ ^'*"ti^ 
ation of a parish and rectory, and belonged to Lewis Pollard, grand- dissolutioii 
&ther of the said A. Pollard, as parcel of the original rectory of ^([^-"JJ" 
Baldon: that the said Lewis Pollard, in the reign of C. 1. sold DorcAeitera 
and conveyed the rectory of Baldon, and also the rectory or reputed J^J^,^** 
rectory of Marsh Baldon ^ to James Jennens, excepting the tithes of Manh BaU 
Little Baldon ; that the plaintiff, by several mesne conveyances for ^«Ji 
several years, had been seised in fee, and was then owner of the «a^ ^ th« 
impropriate rectory of Baldon, comprehetiding Baldon, otherwise Surdi; 
Pool Baldon, S^. as aforesaid ; that as owner thereof he was entitled **>^ UqtA 
to all manner of tithes, both great and small, yearly arising in the afttrwaidi 
said townships of Marsh Baldon, Foot Baldon, and Saint Lawrence ^'"'**_ 

the rBputik" 

Baldon ; that for some years past, the defendant Cox had occupied tion of a 
a piece of land, called Smithes Piece, within the said impropriate ^^[? 
rectory ; that he had reaped and gathered therefrom, in the year 
1766, a quantity of hay, the tithes whereof were due, and ought to 
have been paid to the plaintiff; that in the said year he had also 
occupied a tenement and land in Foot Baldon, or Saint Lawrence C 937 ] 
Baldon, and another tenement and land in Marsh Baldon, all lying 
dispersed in the common-fields of Baldon, and within the said rec* 
tory of Baldon; that he had cut therefrom a quantity of clover, Xhittfw 
and carried the same away, without setting out the tithes thereof; JJ^"^^ 
that the greater part of the lands belonging to the townships of of the im- 
Marsh Baldon, Saint Lawrence Baldon, and Foot Baldon, lay inter- JJ^Jfyof 
mi^ed in the same common-fields ; that ^ach of the tenants and MMm* 
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1770. occupiers of lands in the said townships had, in respect of the said 
lands, common for a certain number of sheep and cows in the said 



v. common-fields ; that the said defendant had fed and depastured in 
^^' the said year, on the said common-fidds, in right of his fium in 
iBclndiiig Fooi Baldon^ or Saint Lawrence BaUon^ several cows and sheep; 
fkm^TH ^^^ ^® ^^^ ^^ therefrom milk, lambs, and wool, the tidies of 
te defend- which ought to have been set out and paid to the plaintiff; that in 
Ad^ik's ^^ ^'^ township of Marsh Baldon^ within the said impropriate reo- 
pmetf and tory of Baldon^ there were several pieces of meadow or pasture-land, 
f^ in tlie caliedj5a//m'5 Close, Cheney's Close, otherwise Hayes, otherwise Bmfw^- 
conmoB house Close, occupied in 1759 by several people; that die tidies of 
jggUg^ corn, grain, and hay, yearly arising in and upon the said doses, had 
That ^ been, time out of mind, set out and paid to the persons from time 
to time entitled to the said rectory impropriate of Baldon; that die 



?^"^^^ tenants of the said closes severally made hay, and had duly set oat 

te tovm- the tithes thereof for the plaintiff's use ; but that the defendant 

|^>*\^|^ Coa had entered on the said closes, and taken away the tithes, and 

ant Off iMd converted the same to his own use, without making the plaintiff 

^ ^ y any satisfaction for the same ; that there was in the said rectory of 

SaiMi Baldon, a piece of land, called Kncnde, theretofore parcel of the 

Cf^g^g said common-fields, but for many years then past enjoyed in sefe- 

QuB. ralty, and planted with furze ; that five lays or half-acres thereof 

were, in the year 1 766, in the occupation of the defendants LaHe 

and Bacon : that they in the said year gathered therefrom font, 

and conveyed away the same without setting out the tithes, tlraq^ 

the former occupiers had constantly paid tithes to the plaintiff; 

Thude. that the defendant Lane had also from the 1st of January 176B 

Lam imA occupied several pieces of land lying within the said rectory, called 

not wt out Hatchet Close, Forty Acres Piece, and Hatchet Piece / that he had 

yif,^ in since that time reaped and gathered therefrom a quantity of hay, 

KnowU; but had not set out the tithes thereof: that the defendant J. Martin 

not Mt out occupied a piece of land, called Hanging Lands, for several years, 

^•^ ^ # *^ tenant to the defendant P. Bacon ; that he had made thereon 

cheu Close, hay ; that he had also fed and depastured cows, sheep, * colts, and 

^^ ^' other tithable cattle, which had produced milk and calves, wool 

Htuchett and lambs, the tithes of all which were due to the plaintiff; thst 

^'^^' he, the plaintiff, had frequently applied to the defendants to come 

deftiMbnt ^^ ^" account for the tithes so by them respectively withholdeo 

Bacon had from him, and to make him a satisfaction for the same, but that 

^J^^T*^ they had refused so to do. The bill therefore prayed, that die de* 

* [ 988 ] fendants might be compelled, by decree, to come to a lair aocomit 

with the plaintiff for all such tithes by them respectively witfaholden 

or taken as aforesaid, and to make a satisfaction for the same. 

Bn} of The plaintiff filed his bill of revivor and supplemental bill against 

''^''^ Sarah Cor, stating, that W. Cox the defendant had died 

3 
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fimking him iiny satisfaction for the said tithes; that he had ap- 1770. 
pointed her, his sister, executrix of his vrill ; that she had proved , . v 
the same, and possessed herself of his personal estate, tfc. ; that ▼. 
she bad since his death taken up the tithes of hay in BatHrCs Closed f^' 
and converted the same to her own use; and that she had refused a^iot 
to make him any satisfiu^tion for the same; and praying that she ^rfj"*'" 
might be decreed to account for the tithes so substracted by her 
brother in his life-time* 

The defendants E. Lane and P. Bacon insisted, that the rectory Deflmduita 
of BaUofif otherwise Foot Baldon^ and the rectory of Marsh Baldon^ j^^^ ^j 
were two ancient, distinct, and adjoining parishes and rectories, ^^^ ^^rtk . 
and in some parts intermixed with each other ; that the manors of distinct 
Fooi Baldon and Marsh Baldon were likewise ancient and distinct '^ctory ; 
manors, and nearly co-extensive with the said parishes ; that the 
rectory of. Foot Baldon, and all the tithes thereof, both great and 
small, were, before the dissolution of the monastery of Dorchester, 
part of the possessions of the said monastery, as a rectory impro- 
priate, and comprehended the townships of Foot Baldon, Saint 
Lttwrence Baldon, otherwise called Bishojfs Baldon, and Uttle 
Baldon: and that the rectory or parish o( Marsh Baldon never Waar 
comprehended in the rectory of Baldon, otherwise Foot Baldoti ;' 
that in the parish of Marsh Baldon, otherwise Marsh Baldingtofi; 
there was an ancient parish church, which might formeriy hate 
been presented to as a chapel having the cure of soiils, but thatr 
the«ame never was a chapel of ease to Baldon ; that the said parish 
of Marsh Baldon had been, long before the reign of James the first, 
considered as a parish and rectory of itself, as appeared by an 
ancient grant in the third year of the reign of Edvxtrd the third, 
and in other deeds and ancient rolls of the courts held at Marsh 
Baldon, wherein Richard de Alien was called ^^ rector of the chorch 
of Jdf^ysh Baldington ;" tliat on the dissolution of the monastery of [ 939 j 
Dorc/iester, the rectory of Baldoti, or Foot Baldon, not compre- 
hending Marsh Baldon, save as to a portion of the great titlies mdwas 
thereof, became vested in the crown ; and that A. Pollard and his ^(||^ii| 
wife became seised tliereof by grant from queen Elizabeth 7 that the tht conyey:- 
tiaid rectory and appropriated portions of the rectory or great tithes' rectory of 
of Marsh Baldon afterwards came to L, Pollard, who conveyed the ^^"^''"ll^ 
same in 1626 to «7. Jennetis ; and that the said rectory and the said tiff; but 
portions (except such of the tithes thereof as were excepted or re- *■**•>«* 
served by the said L. Pollard, or that had been since granted away) manor of 
had been, by several mesne conveyances and descents, since vested ^"^i**^ 
in the pbuntiff. And they denied, tliat the said churchy manor, oH^ ed to Uie 
estate of Marsh Baldon, had ever belonged to i. Pollard ; or that ^^^^^^^ 
the said plaintiff was ever entitled to all tithes, both great and small, occupied - 
wi^in the parish of Marsii Baldon ; and insisted, that the defend-- ^efclh ** * ' 
%u ill. K 
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1770« ant Lane was seised in fee, in her own rig^t, of the manor or loid- 

Yaiemam ^^^ ^^ Man Baldon^ then hitely called Marsh Baldoth and to 

n several farms and messuages thereto belonging, particularly to a 

^' bna known by the name of the Manor Farm^ that she was also 

cdkd Um seised in fee of the advowson and right of patronage o^ in^ and to 

FmmJ^tmi ^^ rectorial and parish church of Marsh Baldorii that she beii^ 

■he !»•- so seised in 1 735 presented the defendant P. Bacon to the said 

dcfcodsnt rectory and parish church ; that he» being instituted and inducted 



^acm to thereto, became entitled to receive all tithes arising within the 
and that Im parish and the titbable places thereof or to some modus^ oomposi^ 
to^^ti^ tion, or satisfaction in lieu thereof save and exoqpt certain ooni 
tberaoT, tithes, in the proportion of one in fifteen^ of and in certain pieces 
^^thof ^^^^^^ parcel of the Maswr Farm^ containing about 96 acres, and 
the corn also on certain other lands lying diq>er8ed in the common fields 
titlMt, &e. ^ Baldon of one in ten, and also except 20s. per annum which 
had been constantly and immemorially paid by her ia lieu and 
satis&ction of some other tithes arising on the said lands belongii^ 
to her. 
TiMidifcn The defendant Lane insisted, that there wa« divers ancioDt sio- 
wwmpiw- <^>^' payable by her to Bacon^ in lieu of the tithes arising on cer* 
abUbgrbv tain laods in the said parish oi Marsh BaUon^ and particularly an 
forOKT ancient moditf of 14/. jier omittm, which had been immemorially piid 
^f"*^^^ by her and her ancestors to the rectors of the said.plM^is)^ in liso 
ihTb^alio of all tithes arising within the Manor Farm. She also inniils^. 



f^^^^, that she was also seised in fee, or otherwise entitled la ctftsin 

ciotet pieces of land, called Hatchetfs Close, Knowle Piece^ and olbcr 

pHu^mod ^"^ * partly in the said parish of Marsh Baldon, and partly to fyi 

other 'lands, BoUofi, formerly part of an estate called Baldon. 

J^li JBo^ ^^ ^^ defendants denied, that the plaintiff was entitled fe^any 

don, and titbcs arising on the several pieces of land called SnuiVs Piece, 

/v^^. jFbrly Acres Piece, BattMs Close, of Three Acres, Cheneys, otherwise 

<<!>»• Haj^s, otherwise Bumihouse Close, and BaUiris Closes, of One Aon, 

L 990 J Qf }j^ Twenty Acres Tenement, in the occupation of the defendsni 

dcDj thai ^^ • ^^ ^^y admitted, that all the tithes of the other tenemenlf 

pl^ntisru of forty acres in the defendant Courts occupation belonged to the 

tith« of plaintiff as lying within the said rectory impropriate of Foot BaUm^ 

-SJJIS* They also admitted, that the defendant Cox had, during ssversl 

adttit ttait y®<^» occufMed SmitVs Meadow and the Twenty Acres, partly in the 

beiitn. common fidds of Baldon, and partly inclosed; and aet forth the 

ijil^ {n other lands occupied by other people. 

An Baf. The defendant Bacon admitted, that the said W. Cox, « Ui 

^jftm» 

^^^^ tenant, and iu his right, took in the said years the tithes of die 

Maem mj% grass of the said meadows ; ^nd denied, that the other oocupiin 

SS^ ^^ tsism, away the said tithes ; but said, diat they were aet out fer 

Cnrtbok him, and that the tithes of all hay arising from the siid doses bed 

17 
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been customarily^ and time out of miftd, s^t out aild tak^ by hint 1770. 
and his predecessors. He admitted, that the phuntiiPs tenant did Yateman 
in 17^9, but without any right, take away some hay from Battirir ▼. 
CHo$ey under pretence of being entitled to the tithe thereof fj^ 

The defendants mdj that they believed duit the tenants and oc* the tithn 
copiers of lands m the common iiekk belofi^ng to Foot Baldon X^^. 
and Mar A Baldon^ hadf in respect of their said Jands, right of 
common there for cows and sheep. r . 

The defimdant Bacon insisted* that all tithes arisinir from the naiMtiiii 

the tmell 

cows or slieq> oommoned oft the said fiekls, in ri|^t of lands in the titfawofthe 
parish of Marsh Baldon^ belonged to him a» rector thereof; but as. ^mmons 
the said common fields had scarcely ever been full stocked, in order usuanypod 
to avoid disputes, the small' tithes arising therefrom bad been usually where the 
paid for the whole to the tttiaiits of the tithes of that parish in which oHbT lands 
the greatest part of the lands lay. ^^' 

The defendants admitted^ that there was a piece of heath ground 
lying in the said parishes^ but belcHoiging to the manor of MarA 
Baldonj called the Kncnde^ which had been for many years planted 
with furze, and ^oyed in severalty, and was at certain timet com- 
monablo to tlie owners of lands in both parishes ; and thqr sub* 
Qiitted, whether fuffee growing on commonable heaths was tithablob ^ , 
Theydeniedthatthqrknew, or had heard» that tithes had ever been [991] 
demanded for fiirze growing thereon till 90 years ago^ though the^ 
admitted the tenants and occupiers thereof had of late yean, and did ^ 

then pay tithet in kind of all futse growing thereon to the phdntiffy 
notwithstanditig the same inother parishes adjoming was not esteemed 



The defendant Aieminsistiedt that if the defendant hod any rq^ thiaifae 
ta tithes of any part of the sakl fnrse^ he had likewise a right to all ^^^-^ 
sueh parts as lay within the parish of Mar A Baldon. He admitted, doc tith- 
that he hdd five kys or hidf acres of hmd in the Knatdey belongii^ titihli)^^ 
to an- estate in Fooi Baldong that in 1761 he cut fane and fern ^^[^^ 
therefrom, and carried the same away, without setting out the tithes^ Bacons as 
and used the same in burning a kiln of lime for the manure of the Jo the pert 
lands in Forty-Three Acres Piece, whereof the plaintiff had received i^^of^ 
a portion of great tithes, and also in burning bricks folr the repairs *^^ 
of the farm-house ; and he insisted, that it was exempt firom the ^^^'^ 
payment of tithes, even if funse were otherwise lidide^ but he de- was used 
nied, that the former owners thereof had constantly pmd tithes for o7£^S^ 

thesame^ and repairs; 

The defendants admitted, that there were in MarA Baldan the ^^•'^J^g^r 
lands called HtddhM Close, Forty Aer^s Piece, and HatcheU Fwr- f^'^l^ 
Umgs that they had been in the ocenp ati on of the defendant Lane by smediif. 
since Jamiafy 1761 ; and that she had reaped and gathered there* 
from bay without setthig out the tidie thereof because she-insisted, 

K 2 
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1770. tbst the hay tithes of the said Torly-Aem Piece were covered by 
the said modm or composition of 14/. ; and that the Hatckett Piece 



r. and Hatckett Close j were part of UMe Baldm estate, the tithes 
^ whereof were not purchased by J.Jermem. They further said, 
tithw of that they believed £. PoUard was in his life-dme srised in fee erf* 
1^^*^ lAttle Baldon Farm^ lying intermixed in the said parishes ; and 
Matehett insisted, that the tithes of that part lying ui Marsk Baldon then 
2^jJ^ belonged to him and the minister or rector thererf; and that he 
topUmiffi excepted out of the sale to the siud J. Jennens of the said impro- 
priate rectory of Foot Baldon all the tidies whatsoever arising from 
the said Uitle Baldon estate ; and that therefore none of the tithes 
arising from the -said estate passed by the conveyance. 

The defendant Lane admitted, that Litile Bcddon estate was, at 
the time of the sale and reservation, a freehold estate of inheritance ; 
and that the said L. Pollard and his heirs, under such exception 
and reservation, afterwards enjoyed the said estate exempt from 
thepayment'Of any tithes, save sudi as belonged to the rector of 
C 992 ] MdrMh Baldon in right of that part of the said estate which lay 
dierein ; and insisted, that such part of the said estate as was be- 
come vested in her as heir to him, ought 'to be hdd fi«e and exempt 
that titim from ttbe payment of all the tithes, save as aforesaid. She also 
^^J^^^ insisted, that the said Haichett dosct and other the lands part of 
loojs to the said Little BaUon estate vested in her, had been ever smce 
^^^ held' free 'from tithes, save with respect to mich rights as the Tector 
of Marsh Baldon had to such part thereof as lay in his parish, and 
except ^uch of the tithes as had been separated and $old therefrom'; 
and insisted that as no tithes whatsoever, save as aforesaid, had 
since been paid to the impropriator of the rectory of Fbot BaUm^ 
diefr were not obliged to discover whether any were pud to the 
rector of Marsh Baldon s and that all the small tithes in general 
of Marsh Baldon lands, and all the com and hay tithes arising 
therefrom, which had been usually enjoyed by the rector of Blank 
BaldoHj still remained due to him as before the said sale or ex- 
change of lands. 
Defendant The defendant Bacon admitted, that the defendant Martin, 
^^^'^ during the said years, had held the Hanging Lands lying in MarA 
the plaintiff Baldon bv lease from him, and that some hay and other tithes arose 

ifl entitled tf ' ti 

to titbef of therefrom ; but he insisted that the plaintiff was not entitled to hay, 
corn only of or any tithes arising thereon, except of com, but that the same 

Mf LnSii belonged to the rector thereof; that they had constantly and inune- 

^J^^»J^ morially been enjoyed by the defendant and his predecessors ; and 

that laid that, as rector of MarA Baldon, he was entitled to all the small 

wenStied ^^^^ *^^ *^^ to certain portions or parcels of tt^e great tithes 

toibjp'smiU arising therein, and also to the said modus or composition of 14/' 

^Sgn^ki ^ ^'f^f'^^^ ui lieu ot the hay and all small tithes, and the greatest 
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part of the corn tithes arising on the Mqnor Fartn^ and also to all hay 1770. 

tithes arising within the said parish (save of certain lands held by 'T. 

the plaintiff from Quem\ College in Oxford^ called Durham Sees and ▼. 

Spitidlersi) and also to all other tithes, whatsoever (except such ^^* 

parts or portions of the great tithes as had been usually held and 

enjoyed by the plaintiff and those whose estate he had), whether 

the same belonged to him by the first endowment of the saidcburdij^ 

or by any subsequent gift, grant, endowment,, prescription, permis- 

^on, right, title, or claim whatsoever;, that.the general and.unap« 

propriated part of the said rectory of Marsh Baldon was vested in 

him by his institution and induction thereto ; and that all Jiew tithe 

arising therein, whereof no sufficient enjoyment had been bad to 

fix the right thereto, belonged to him as general rector of the.aaid [ 998 ]' 

parish. 

The defendants Cox and Martin said, they held the said fimn an4 Ddm^ats 
lands as- before mentioned, and put in the like answers ; and in^ MarUm 
sisted^ that the plaintiff was not eutided to the tithe, in kind of hay> pot in like 
or. any thing, in lieu, thereof;, but believed, that the defendant 
Bacon^Bs rector of Marsh BaldoHf^waa entitled to all tithea arising 
on the demesne lands of the manor of Marsh Baldon^ and also to 
all manner of small tithes,, or tasome composition bit the same; 
that the Manor Farm was part of the demesne^ lands of the said 
manor ; and that an ancient composition of 14/. per annum then was 
and had been yearly paid by the owners of the said 3£anor Fartn^ 
or their tenants, to the rector of Marsh Baldon^ in lieu of all tithes 
arising therefrom. 

The defendant Sarah Cox admitted, by her answer, her brother's Defendant 
death ; and that she was executrix, and had sufficient assets, 4^c. : ^ ^-^ ^ 
and the defendants set forth the several species.of tithes they had 
upon their said lands. 

The dcffendants Bacon and Lane filed th^ cross-bill agpunst Defendanu 
Yatemanj setting forth the several matters mentioned and insisted ^^^^ 
on in their answers to the original and amended bill; and praying ooes-biU. 
that a trial at law might be directed to ascertain the right to the 
tithes claimed by Yateman ; that the conveyance made by Lewis 
Pollard to James Jennens of the rectory, impropriate ofFooi Baldon 
and the said impropriate tithes of Marsh Baldon particulariy de- 
scribed and set forth in the said bill^ and also the agreement^ 
articles, and deeds of exchange of lands, part of Little Baldon Farm 
and of the Uthes thereof, might be produced at such trial, and 
likewise at the hearing of the cause ; that Yateman might be re- 
strained by injunction from proceeding in the meantime against the 
tenants of the plaintifis and other inhabitants of the parish of Marsh 
Baldgn ior the tithable matters in dispute in the said cause; and 
that the plaiati&« might be quieted in die possession of theii: tithes 
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1770« iuy»rdiiig to their respective rights therein ; and partieolarly thef 
the r^t cf the pifdntiff Blixabeth Lane migfat be establidied in the 
▼. dthes of hef lands late part of LMU Bakkm Ann, which hod not 
been sold or conveyed to James Jenmens or to other parsoBs nndor 
indioin Yateman claimed ; and also in all oth^ lands and titiMa 
which had been eonveyed to her ancestors in lien of the said UHie 
BaUcn tithes and lands. 
C 994 ] The defendant Yateman admitted, that EKzabeih Ltme had beoi 
^^^^1^ several years seised of some estate of freehold of and in &a manor 
admits tiMt of MarA Bdldooi and also of HaieheH Piecej HatekeU Omv die 
^^ Knaaie, ih% Great Monk Hm, mi^iatfX IJMe Monk HMsYM 
the manor said, that he did not know that they were pare of Uitte BMm 
SMni, of •7^*'^ excepting HatckeH Piece^ whidi he admitted was part of the 
•^^^< said farm. He also admitted, that the parish of BdUkm conipie- 
BTaiden hended Ae several lownships afoFesaid ; thai the fedCNyef the said 
^^^» . parish formerly belonged to die monastery of Dordieeier in die 
JLUtu jjat^ oonnty of Oxfbrdj that afterwards the township of l£s»* 'BeUem^ 
dm Farm, which had a chnrch or chapel, acquired the rq[mtatioB of a parish^ 
that the said chorch or ehapdl was originally endowed by die kxd 
of the manor of Marsh Bakbn^ who had always pyesea ted aa b^ 
cumbent theteto; diat EUxabeik Lane bad, as lady of tiie sod 
manor, presented the plaintiff Bacon to the said ehundi or dii^; 
ihat he was Iheieopon instituted and inducted thereto; that he 
thereby beeame entitled to the tithes of the Mamar Ikmm^ and of 
certain odier lands within the said towndiip^ of whidi liie ^^^•p^*'" 
of the said chapelry waa theretofore endowed ; but not to all tidies^ 
tendis, and oblations whatsoever, or to sudi dthes as were insistsd 
on by the pl^tiff iStdKxm. He insisted, diat Lewk PoUard^ in die 
14th year of the reign of James the first, then impropriator of die 
rectory of all the Baldonsj demised the same for 99 yeairs to 113- 
Uam AUen^ by the description of ^ all dial recloiy or rectories, 
parsonage or parsonages^ of Foot Batdonj Saini Lmrenee Bakkmf 
and Marsh Baldon^ with the tithes thereof and thre e a crea of araUe 
lands lying in the fields, pared of the glebe lands of BaUbnj eacept 
the tithes of LMk BaUon^ and of one tenement^ «nd of one yard 
land in the tenure of P. Shurkj and sudi dthes as had been m- 
joyed by A. Humphreys^ deric, then incumbent of die said diapd of 
Mopsh Baldon, for 20 years then past;" that he afterwards con- 
veyed the reversion diereof to James Jennens^ and that he had 
become entitled to the said rectories by a rq^lar eonrse ef con- 
veyance from the said James Jennens, He also insisted, that in 
1299 Beier de la Morey then lord of the manor of Monk Batimh 
preataied IBsgh di Barkingkm to the chsqpd of Marsh BM and 
' diat it was twice afterwards presented to as a diapd ; but he a^ 
mitte^ that before the dissolution of .the motiasteffjr of JDora> a ter, 
and since that time, it had been presented to asa church; and that 
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Marsh BaUo9i had been reputed to be a parish, and the churdi a 1^0. 
parish church, and an ancient rectory in reputation, and had been T^ZZT 
reputed to be separate and distinct firom Fooi BaUanj Saint Lait^ ▼. 
rence Bakkm^ and LMe Baldon. He also admitted, that th^ ^- 
plaintiff Bacon was presrated to the cure of Marsh Baldon^ under 
the name of the rectory and parish church ot Marsh Baldon f but luiiutfaat 
he insisted, that there was no such ancient parish churdi as Marsh ^1^1^^ 
Baldong or that iftherewas^ that the same was not a rectory, but onlj of «>» 
a ward or township with the rectory of Baldon j and a chapehry be- jy^^ ^^ 
longing to Baldon rectory ; and that he was not rector of the said ^> *^ 
parish, but only curate therectf under him ; and that the present* titfaa gene, 
ations of a derk to the said diordi or chapel of Marsh Baldon^ ^^y* 7^ 
under the name of a rector, were done without the concurrence of 
the then owner of the said rectory of Baldon^ and could not deprive 
himofanypart of hb said rectory; and he daimed the whole tithes 
of the said parish (except such tithes within MarA Baldon as the 
plaintiff Bacon could shew a right to by grant or prescription), 
under the words of the conveyance from Lmi$ PMard in 1626^ 
and as a general impropriator thereo£ He admitted, that Che 
inhabitants of Marsh Baldom had, for many years, baptized their 
children in the church or chapd oS Marsh Baldon^ and had buried 
their dead in the chapd or church-yard there | but insisted, that 
auch privil^es were enjoyed by other chapdries to ease the inhaf- 
bttants from carrjring tiieir children and dead to the rectorial 
church, and was not any evidence of an independent dlurch ot 
rectory. He also admitted, that Fooi Baldon and Sen* it/ Lawrence 
Baldon^ with the greatest part of Z»i^ iBa&fofi, pdd parochid rates 
together, and maintained thdr poor separate firom Marsh Baldon: 
and that Marsh Baldon^ with small portions otLUUe Baldonj were 
also rated together separate from the other Baldons. He insisted, 
that the said L. Pollard was, in.l626, also seised of Ae said fium 
and estate cdled LUile Baldon ; and admitted that John Danders^ 
fiither of S^Boan DanverSf was at the same time seised of the said 
manOT and manor &rm of Marsh Baldon; that, as lord of tfad said 
manor, he had a right of presentation to the said church or chapd ; 
and that the said Roberi Humphreys was then incumbent thcfreof,. 
and held and enjoyed ail the glebe lands and tithes with which the 
said chapel had been endowed. He said, thai he beli^ed that the 
said L, PoUardj or J. Pollard his son, who intermarried with the 
said S. Danvers^ afterwards sold the whole, or the greater part of 
Liiile Baldon^ with all tithes arising ther^rom ; but whether on 
the sde thereof, and of the said estate occupied by the said Skurte^ 
they made any reservation thereof, or any of the tithns thereof, [ 996 3 
from the defendailf, he knew ik>t ; but admitted, in C4se any part 
of the said estates ^ tithes Were reserved^ the sam4 iiaiiebiBiiiSi to 
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1770. the plaintiff Lane^ grand-daughter of the said J. Polhrd^ He 
further insisted, that after the sale of the said rectory to the said 



yTotfWMn 

r. " J. Jemiensy the said L. Pollard^ and also the purchasers of tkie said 
^' ct^tate claiming under hini» had held mid enjoyed LUtie BMon 
estate free from the payment of tithes, except such parts and tithes 
as had been since separated therefrom. He admitted, thai the 
pl^iintifi'Za^ had, for many years, held lands firee from the pay- 
ment of tithes ; and insisted, that such lands were part of LUHe 
JSaldon estate, and some of the lands whereof the said L. PtfUmL 
reserved the tithes on the sale of the said rectory ; but he admitted, 
that such lands and tithes, not having been sold with the rest of 
LiUle Baldon estate, had descended to her, as heir oi the said 
L. Pollard; but whether such lands were part of Utile BaUon 
^tate, or exempt from the payment of tithes, he could not set forth. 
He ipsisted, that divers agreements and conveyances had been exe- 
cuted between the said L. Pollard and <7. PoUard^ and those claim- 
ing under them, with other persons proprietors of iands in Bmidtm, 
and. divers exchanges made of land» parts of ZdMe BmUon Farm, 
for other L^ds belonging to such other persons ; and that thetillHS 
of the said lands were also exchanged with the Sfud J.Jemnemif 
and that by means thereof the tithes of the said lands wereseparalBd 
from lands. themselves; and bel<xiged to him as dainung under 
the said. Jamtf5 Jennens. He admitted, that he claimed die titkei 
of all hay arising on the said lands late part iji UtUeBaUbm^Farm:, 
or on thejands taken in exchange for the same; and that in 1759 
he ordered his tenant to take tithes of hay arising on all the lands 
in Marsh Baldon whereof he was entitled to the com tithes when 
the same were sown with corn, and particularly on SmilKs Piece i 
that his tenant took away part of the grass mowed on the said 
piece as the tithe thereof, without the tidie being properly set out; 
that an action of trespass was brought, against his tenant;, and, 
as the said tithe had been irregularly taken, he suffered judgement 
to go by de&ult. He insisted, that all tithes on Smiths Piece and 
the several other pieces of land tithable in like proportions, and 
which had been regularly set out and marked as tithci had, from 
time to time, been enjoyed by the defendant and his tenants of the 
said rectory of Baldofij and by the several owners and occnipiers 
thereof ever since such proportion and mode of tithing had. been 
established. 
[ 997 ] The plaintiff in tlie original cause replied ; the defendants re- 
joined ; witnesses were examined on both sides : the plmntiffi in 
the cross-cause replied ; and the defendant rejoined ; but no wit- 
nesses examined on either side. 

By aui order nmde in the cross-cause, it was ordered, that the 
plaintiffs should be aJt liberty to read on their behalf the deposi- 
lions of the witne^^^ in the original cause. 
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It is stated, that the plaintiff gave in evidence, that the inhabitarits 1 770. 
of Marsh Bald&n attended the visitation of the chnrcfa of Dorchester j 



visitable as a donative peculiar church, by its patron Thomas Tet^ ▼. 
typUuxj esq, or his official, as well as the inhabitants of the other ^^', 
Beddansj in acknowledgment of such church being their original dence. 
parish church or mother church ; and also that the presentations For the 
liad ever, from time immemorial, to the time of king Johnj and ^rr ^n- ^ 
after the the year 1209, been to the chapel of Baldif^Umj on cofr- ^ence pro- 
ditioD of residence and payment of a pound of frankincense to the s^^^wdT 
mother church of Dorchester j and that it appeared not to have any ^^^"' ^^^ 
tithes or spiritual property belonging to it in the year 1291 ; and 
the word rectory was matter of addition subsequent to the demise 
to AUeth 14 Jac. 1., and the exception therein contained ; and that 
the presentation for a long series of years after its foundation, was 
to the chapelj afterwards to the church, then to the parish church, 
as set out in the plaintiff's bill, and not before 1619, to the rectory ; 
and that there was no such fidd as Marsh Baldon field, but that 
all the tithes in question arose out oS Baldon Fields and no possi- 
bility of pemmbolaticm, without taking therein the whde drcuit of 
such field* 

On the part of the defendants, it is stated, that it appeared in evi- 
dence^ that the church of JlorsAjBdU!^ never was appropriated to the 
monastery of Z)ior»&tfs^, although Foot Baldon might have been so; 
that the abbot, of Dorchester never interfered therein, but in one 
instance in the year 1368, when he acted in his capacity of arch- 
deacon of DoTfkesUr only, upon being written to by die then bishop 
of Lincoln to admit Patrick Swayne to the church of Marsh Balr- 
don {ad' ecclesiam de Mers BaUyndon) and institute him rector 
thereof which he certified that he did accordingly as archdeacon; 
and that the same was done by the abbot, as official only to the 
bishop, appeared from another instance, in the year 1881, when a 
like return was made. by the abbot of the monastery of Oseney as 
archdeacon of Dorchestery to a mandate of the then bishop of Lin^ 
coln^ whereby he certified, that he had instituted Thomas de Thorn-' 
ton, who had been presented by Peter de la Mere to the same [ 995 ] 
church (c^ ecclesiam de Meres Baldyndon) ; that firom the year 1209 
to .the year 1539, when the greater monasteries were dissolved (of 
which Dorchester was one), and down to the year 1735, when the 
present incumbent was instituted, and particularly at the time of the 
dissolution of monasteries, the advowson was interruptedly in lay 
hands; for that in the year 1533, which was six years only before 
the dissolution, the same was presented to by the trustees {recupe^ 
ratorcs) of Lord Windsor 2 and in 1 I^w. 6. (1547) which was 
1 4 years after. Lord . Windsor granted a lease of the manor of Marsh 
Baldyndofiy and the j[)atron's acre, and the odvowsoa of the said 
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1770. chorch ; that although there were some instanoes betweea tlie jpear 
1209» and 1961) of the same having been presented to a3 a diapd, 



▼• yet rao6t oF the institntions are as rector ; and it appeared that in 
^' those ages the term church or chapel were deemed synoDymoiUy for 
that in the year 18719 Marsh Baldon was presented to as a diiiidi» 
and in 1872 as a diurch or chapel; and that ina deed of exchange^ 
made in the year 1870» between John HadahaUj who is tfienia 
^yl&dLrecttn' eodesim de Men Biddyndony^iXhJ^ the vicar 

of St Nicholas AUngdan^ the latter is styled vioar of the parish 
church or chapel of St Nicholas in Abingdon / that firom the year 
1465 down to the present time (about 800 years) the said livfaig 
had been uniformly presented to as a rectory and psrish ckwroh; 
that in the crown survey taken 26 H. S. about four years bcfare 
the dissolution of the greater monasteriesy Mar$k BakUm is called 
a rectory, and John HuUhimon the vector thereof and that as such 
it is chai^ged to the first-frnits and tendis; diat in ifae year leM, 
when Lewis PaOard sold to Mr. Jbinau (nnder wkom dM plaintiff 
daims) the impropriate rectory of jHw^ Aririsfiy the manor mdrse- 
toi7 of Mtthh Bidden was in John jyAmoem, and did not eorne 
into the fiunily of the PoUards till 1685, (bring nine yeacs gAor) 
upon the marriage of JoAnPtrfZom^ the son •f the aaid />«»% widi 
Snaan IJtAHven^ the hairess of Ae jyAnunn the aMsstor of Mis. 
Lane. It was proved by depositions, that Marsh Mmldm aad Boti 
Baldon are considered iu distinct aianoiB^ the ifsC briooD^ng ta 
Mrs4Lanei thelastto Qw e ri s CoUege^ Oigf&frfi that each baa aciiaidi 
of its own, that Ma^ Baldon enjoys tbo mJrtaiwtrBtion of the 
sacraments and sepfnlture^ keeps its own poor, and haa all other 
marks of a parish; and there was a good deal of evidence to shew 
that Dr« Bacon, or his tenant, has nnifoiinly taken the faay ttthesi 
and other the tidies which the plaintiff now daims. On the other 
[ 999 ] hand, the defendants admitted that thers were soan parol evi- 
dence, on the plaintiff^s part, to controvert Dr. Baaonfa right 
thereto. 

Tbb cause came on to be beard before the Barons of his majusif '» 
court of Exchequer, at Westminster, 26th Naoember, and oontinasd 
BUI dis. hearing 10th, 11th, 12th, and 18th December^ 1770^ on the lasTef 
miiMd with ^bich dajTs the court was pleased to order and decree^ thai the 
Wood flays original and amended bills, bill of revivor, and sopplementai biH 
^^ filed by the plaintiff, should be dismissed out of the said cowt, 

miflflcd with with COStS. 

This decree was afterwards reheard, and affirmed : wherciqMn 
the plaintiff appealed to the House of Lords, and prayed a rei^eml 
for the following reasons : 

1st, Because it ai^pears, from conclosave evidence, that the pfe- 
sentations have not from time immemorial beea to the tteUxty aad 
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parish church of Marsh BaUon / but^ on die contrary, for a long 1770. 
series of years, within time of memory, the same hath been pre- Yaiemam 
sented to by the name of a chapel, which was founded by some t. 
lord of the manor of Marsh Baldon^ and by him endowed with a ^^' 
temporal revenue, and that Dorchester is its mother diurch. 

2dly, For that it appears, that the rectory or spiritual profits of Appeal. 
the whole peculiar K]^ Dorchester belonged to the church of Dor^ 
Chester^ as its mother church, and that such church of Dorchester 
b rated in respect thereof in the taxation of spiritualities in 1291* 

Sdly, That it appears, that the general name of Baldon includes 
all the several townships of Baldon / and that BaUon, including 
therein all such townships, b parcel of the peculiar of Dorchester^ 
and, as such, parcel of the possessions of the said monastery of 
Dorchester, at the time of its dissolution, 

4thly, For that it appears that on the dissolution of the monas- 
tery of Dorchester, the crown granted the rectory or spiritual pro« 
fits of BMon generally, parcel of die spiritual profits of the church 
of Dorchester, to the person under whom the appellant claims, and 
that in a rqrular course of descent he is enttded dierebs' except 
such matters pared thereof as are excepted thereout by Z««is jRrf- 
lard in his ccmveyance to Jemtens* 

The reasons uif^ by the respondents in support of die decree 
ware as follows: 

1st, The appellant, by daiming In his last-amended bill, as ge- 
neral rector, has brought the question between him and the respond- 
ents, to die sing^ point, whether Marsh Baldon is a parish and 
rectory, or only a township and chapdry. It appears Srom the 
evidence, that it has been uniformly presented to by the name of C 1^^^ 3 
a church {ecclessa, which signifies the parsonage with its whole 
endowment), and the incumbent styled rector fit>m the year 1465 
to the present dme ; and that it was considered as a church for a 
century before, now for a space of four hundred years : the mode 
of presentation proves thb ; for had it been a chapel, the patron 
would have presented die derk to the impropriators, and they 
would have admitted him ; whereas it appears he was presented 
to, and instituted by, the bishop or his official : it has the charac- 
teristics of a parish church, in having baptism and sepulture: 
there is no proof, on the part of the appdlant, of any subordina- 
tion of it to Foot Baldon, as a mother church ; no right to seats 
there ; no contribution to the repairs thereof; no resorting thither, 
as to a mother church, on stated days ; no oblations paid ; no oath 
of obedience to the rector or vicar as required by ancient canons; 
it keeps its own poor ; stands in a different deanery ; in fine, it is 
in no instance dependent thereon : the survey of king H. 8. and 
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1770. payment of first-fruits and tenths, is decisire evidence oa this 

T. 2uly, But the appellant insists, that because it appears to have 

^^ been presented to as a chapel from the year 1209 to 1320, ^which 
is within the legal time of memory) it could never afterwards gaia 
the right of a church ; and that it was pensionary to the church of 
Dorchester in a pound of frankincense, which shewed it to be su- 
bordinate thereto. Ip answer to this it is submitted, that the abso-. 
lute distribution of parishes, as they are now, was not at that time 
fixed ; that in those ages the terms church and chapel were vpaxy- 
nymous ; that a quare impcdit lay for a chapel, as well as a church, 
before the year 1285 ; that a church may be presented to^ as a 
chapel, and yet remain in right a church; and, on the other hand, 
a chapel may commence a church by presentation Uvand institutioa 
in it, as such ; and that no argument can be drawn kosxk any such 
pension; for that may be payable without inferring suboidinatioo, 
from church to churdi> abbey to abbey^. by decree,, c^preemeot,. gift, 
or deed* 

3dly, The appellant claims> this rectory in MwrA Baldon as iib- 
eluded in the grant from the crown in king Henry the eighth's 
time, by the general description of ** the rectory, c^ Baldon^ late 
parcel of the monastery of Dorchester/* This may be applicable 
to the rectory of Foot Baldon, which was appropriated to that 
moqastery, but can by no means include Manh Baldon^ which it 
is clear never was impropriated to that, or any other ecclesiastical 
body, l^^t remained in lay hands from the year 1272, to the pre- 

[ 1001 ] sent time; nor could Lewis PoUard^ by his grant to James Jennens 
in 1626, by any amplified words or description, pass more than 
what was included in the original grant from the crown, or BEkxX 
the rector's right Besides it appears Lewis Pollard never had 
any estate or interest in the manor or advowson of Marsh Baldon, 
and that the same did not come into his fiunily till the year 1636, 
(ten years afler that grant) upon the marriage of his son John Pol- 
lard with the heiress of the UAnvers. Had the appellant been 
rector, he would not have been contented with taking only one-fif- 
teenth of the corn tithes, when he was entitled to one-tenth. 

4thly, As to the smaller questions of right claimed by the appel- 
lant to the hay tithes, or SmitKs Piece, and other, piecesf, or the 
tithe of the commons, or the furze, they are in this cause now ab- 
sorbed in the great question of rector ; and if the appellant can 
support any claim tliereto respectively, it must be by some other 

affirnmHl mcaus than the present suit 

7 Bro. The House affirmed the decree. 

(Isted.) ■ ■ == 
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•H. 3 Geo. II. A. D. 1729. Scac. 1729, 

Braam v. BarUm. [MS.] ^^^•♦^ 

In this case it waa agreed by the counsel, that where there is a BaHow. 
composition between parson and occupiers, and the money paid ^^„ ^' 
and accepted during the incumbent's life, yet, upon his death, the tween . 
successor may sue in this court without notice that he refuses the ^^!^on- 
composition, because it determined by the death of the incumbent ^\ .>i<>7 

,,. ,1 .. 'i- far binding 

who made it, and the successor may cobtmue or wave it at bis on the sue- 
election. But if, upon coming to the livings he accepts the com- f^*^"?^. 
position, that will amount to a confirmation so &r as to oblige him 
tio give notice of his renouncing it, and demanding tithes in kind, 
before he brings his bill here : otherwise, the occupier, making a 
tender of the money before the commencement of the suit, and 
ofiering by his answer to pay it, shall not be liable to costs, but in 
most cases will be entitled to* his costs from the parson, if he relies 
4>n the tender for his defence. 



P. 11 Geo. III. A. D. 1771. B* R. [ 1002 ] 

Law V. Ibbetson. [5 Burr. 2722.] . . 

Ik d^t upon the statute of 21 17. B. for non-residence, the de«r it is no 
lendant pleaded the general issue. Upon the trial a verdict was ^]^]^S^ 
given for the plaintiff for 10/., subject to the opinion of the court agsumtaii 
upon the following case (a) : .. ^^JT" 

The defendant beneficed with the rectory of the parish church of roidenoe in 
Bushey in the county of Hertfbrdj to which there is a go6d par- agJiloiue^ 
sotiage-house belongings during all the time mentioned in the d&- ^^^ 
claration, performed the duty of rector of the said parish, but was within tfae 
personally resident in and upon a dwelling-house belonging to ^^f?^** 
himself in Bushey in the parish of Busha/f and .not in and upon the conry, there 
said parsonage-house belonging to the said rectory. The defend- ^'^^jj^ ' 
ant also, during all the time aforesaid, was and still is archdeacon ia nal house, 
and through the whole archdeaconry of St Albans and the limits 
thereof; which is an ecclesiastical dignity, with jurisdiction of 
granting licences for marriages, probate of wills, and letters of ad- 
ministration. He has a seat in the church of Su Albans i has a 
deputy-registrar who lives at St Albans, and keeps an office there ; 
but the seal of office is kept by the defendant in his own custody ; 
to whom the said depu^-r^strar applies for the use of the seal, 
and the dispatch of business. The house in which the defendant 



(a) By Stat. 57 Geo, S. c 99. sect. I. This stat. . an archdMoon while engaged in the exercise of 

21 Hen, 8. c. 13. inter aHa, so fiv as it relates to his functions is exempted from the penalties of 

residence of spiritual persons on their benefices, i» non-residence, 
lepealed; and by sect. IQ. of the former statute^. 
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177t« was and is resident and abiding is within the limits of the said 

j^^ archdeaconry (as is also his rectory-house), but is not beloogin^ 

T. nor is there any house which does belong, to his archdeaconry, 

ibettm. ^ ^^ archidiaconal house. 

The question for the opinion of the ooort was, whetbert nder 
these circumstances, the plaintiff is entitled to recover. 

It was argued on the part of the plointifl^ that tlie sin||^ qoettiaa 
was, whether the defendant had kept a personal reaideiioe and 
abode, at, in, and upon either his dignity or hit panonage : that 
there being no house belonging to bis arcbdeaconrj was no excose 
for his not residing in the parsonage-bouse belonging to h» bene- 
fice: that he must be personally resident upon one or the odttr: 
that an archdeaconry is one of the dignities expressly mentioiied in 
the act of 21 H. 8. c. 18.) wbich act was not introdoctoiy of a new 
duty ; for that residence was requisite both by common law and in 
common sense, 2 Inst* 635^. R^. 58 A. : that mm-residenee wat a 
T 1003 ] perpetual subject of complaint from the time of J7. S. to that of 
8uprm204. H. 8.: that in the case dS Builer ▼• Qcoiale^ 6 Rep. %\^ upon an 
information on this statute it was reserved by the courty ^ that the 
parson ought to abide on his rectory, that is, upon his parsooage- 
house, and not in any other house, aldiongh it be within the same 
parish f* that a sufiragra would hare been bound before 25 H. 8. 
c. 19. I. ?• to reside upon bb parsonage or viearage; and so is a 
bidbop holding in eommendamj WaU. c. 37. And Hok 16< snysy 
^ that an archdeacon derives his power firom the bishop.** 

It was answered by the defendant's counsel, diat if the defeadbnt 
bad not oomplied with the canonsy he was open to the canon law: 
that it was enough if he resided either upon his dignity or his bene- 
fice : that he did reside within the limits of his archdeaconry; 
which is sufficient, as there was no house belonging to it: that die 
case of Butler and Goodale was not determined by the unanimous 
Supra SS5. opinion of the court ; and in Cmnning v. Neooman^ 2 Bramkl. S^^ 
there was a difference of opinion on the bench : that an arch- 
deaconry is a dignity within this act of parliament, Brougkton v. 
Goudey^ Cro. Eliz. 663. {b) , 

{h) This WM an information on the statute 21 that they defined a dignity to be nOmimatniio 

H. 8. for non- r es i d e nce. The defendant plead- ecdaiattica cum Juritd&etkme vd poUstaie con- 

cd, that he was chosen Gospetter in the church juncU^ and, theneby exclude the tfPO last degveta 

of St. FauTi, London^ and was resident there by tram being any dignity ; a mMUm/ortkn the coon 

reason of that dignity: and it was thereupon mon law doth so; as 27 H»6. 5. 25 J?. S. 41. 

demuired. It was argued by Waterkoute for the 24 E. 3. Br. iVbim. 25. that an archdeacon is 

plaintiff, that this was not any d^nity to «ccusa not a name of d^nity ; aad 11 JET. 4. 10. that a 

the defendant : that the dTilians oSyided spiritual parson b not a name of ^P^tf i 17 B» S. SI. a 

fonctions into three degrees ; 1st, Function which provost u not a name of dignity; 14 H, 6, 14. 

brtfa a joiisdictum, as bishop, dean, 4^. ; 2dly, a precentor is not a name of dignity ; 27 J7. S> 3* 

fl^ifftnal administrBtion widi a cure, ta parson of a chaplain is not a MBne of dignity ; and 27H*S. 

a cfaurdi, j-c. ; Sdly, They who have neither cure 10. is, that if a tidar of St PmiF^hmh a btfllfi^ 

not juiiidiction, as prebendaries, chi^lains, j-c. : with cure, he ought to foe midwt'iipDiiiC; and 
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Lord MoMfieUL, after reciting^ tlie words of the ftet» said^ The de* 1771« 
terminations upon adjudged cases aref that if the parscm does not ^^ 
reside upon his dignity or benefice^ he is within the penalty : and r. 
that» if there be a house upon the parsonage or dignity, he must ^^^'^^ 
reside in that house; it not being sufficient to reside in any othar 
bouse^ though it be within the parish. If there be no house, then 
indeed he may reside where he will, provided it be within the [ 1004 ] 
psurish ; for he cannot, upon a penal act» be punished for not 
residing in the house, when there is no house to reside in. Resi- 
dence is a technical term : the parson must shew that he was resi- 
dent within the tedinical sense under the act of pariiament. The 
plaintiff must have judgment 

Aiton J. was of the same opinion. — • He considered residence as 
a technical term : that it must be in the house, if there be one» 
The defisndant is here charged with having absented himself from 
bis rectory and from his dignity, and resided elsewhere* This was 
inserted in the declaration, in order to shew ihat the defendant was 
not so residoit as the enacting part of the statute requires. The 
not having it in his power to keep residence upon hb ardideaconry 
because there was no house, cannot excuse him for not residing 
upon his parsonage where there was a house. This excuse goes 
no fiuther than to his not residing where there was no house to 
reside in. This caae ought to be considered in the same manner 
as if the archdeaconry and the parsonage had been a hundred miles 
distant from each other. 

ffWet9jadAtkkunt J. of the same qpinion. —-Judgement for the 
ld«iati£ r 

[/n this term the case ^Townley v. Tomlinson, respecting the 
exemption claimed under the Prsemonstratenses, was again brought 
bffin-e the court. It had^ in a somewhat differently shaped defence^ 
received the Judgement of the court in Tr. 2 Geo. S. Since the part 
of the work which related to that period was printed Gff\ I have dis- 
covered some qf the passages of that case^ which^ with so much of the 
pleadings as respects the above exemption^ I shall insert before I pro- 
ceed to give any account of the suit which arose in the present term* 
Guillim.] {Sir H.GwiUim.) 



* Tr. 2 Geo, III. A.D. I762. Scac. 

Townley v. Tomlinson. [MS.] 
Bill by the plainti£^ as impropriatrix of a moiety of the great ^ <^ ^^ 

hold lands 



that it a greater dignity, than that of GoipeUer. nity widiin the ttatutf . But thej would adfisa 
And of tibia opinion were Popham and Clench^ upon hearing the defendant's counsel; €i atlftrm 
..^ ...... ■. ^ifggf^f^^^^ iiml ^l^n, ogl ^ ^^ natur, Afterwacdt the defaidaiit«oinpoandsd. 
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1 76!^. and small tithes of tKe township of Pilling in the parish of Garstang 
in Lancashire^ for an account of tithes. 



TownUy 

▼. The defendants by their answer admitted} that they had during 

''-fr- tl« time charged in the bm severd tithable matten. on their lands 
cliidutfged in Pilling : but they said, that the several messuages and lands by 
ment oT^* them *occupied were parcel of the possessicms of the abbey cfCocker* 
titi^ •!»>- sand; that the said abbey was one of the greater monasteries ; that 
even^whilit ^^ Came to the crown by virtue of the statute 51 H. 8. ; that it had 
in the iii». l)eea a monastery and abbey beyond memory ; and that all, or the 
Uie owDcn greater part of the lands in Pilling^ were parcel of the possessions 
of the inhe- ^ ^^ ^^ abbey ; that some of those lands, viz. the messuagecalled 
cannot be The Abbey Homcj The Moss, The Mill Pasture^ and The Bam Farm^ 
^JJJ^^^Jj^ were part of the ancient demesnes of Pilling ,- that they were before 
order of and at the time of the dissolution of the monastery enjoyed by the 
^)|^^ abbot and convent thereof free from the payment of any tithes or 
&C. ^ ecclesiastical dues, or of any modus in lieu thereof whether such 
D^cr. 31*. hmds were in the immediate possession of the abbot and conv^it, 
See alio or of their fiuiner ; that the farm or tenement in Pilling bdongmg 
p. ioi7.» to Boger Heskeih^ then in the tenure of the defendant France^ and 
* ^^^^ ^ messuage caHed Pillingkall^ in the tenure oS Henry Thrdsallj had 
tween the never paid any tithe in kind or any Easter ofierings ; but tiiat each 
^^ P*'- of those tenements had immemorially paid a modus of lOs. a-year 
♦[ 1005 ] ^ ^^ ^^ ^ ^^ tithes and Easier offerings yearly arising thereon 
reflectively ; that all the other lands in Pilling (except those before 
mentioned to be exempt, as having been abbqr lands, and dioie 
before mentioned to be discharged by moduses) were hdd by the 
abbot and convent of the abbey of Cockersand^ before and at the 
time of the dissolution thereof, discharged from the payment of 
any tithes or ecclesiastical dues, or any modus in lieu thereof, when 
the same were in the immediate possession or occupation of the 
abbot and convent, and not let to tenants; for that the abb^ was 
founded before the counsel of Lateran, and the abbot and convent 
of the Premonstratensian order were, by virtue of their order, freed 
in respect of the said last-mentioned lands from the payment of 
any tithes or ecclesiastical dues whilst the said lands were in the 
occupation of the abbot and convent, and were not let to tenants or 
farmers; and they insisted that the lands which they respectively 
occupied, together with the other possessions of the abbey, did, by 
surrender made by the said abbot and convent naKo' Henry the 
eighth in the SOtii year of his reign, and tlie said act of parliament 
or one of them, become vested in the said king, his heirs, a/id suc- 
cessors, discharged from the payment of^ tithes, in the same mantoer 
as when they belonged to the abbey. They further stated, that 
the said king, by his letters patent dated the* 1st of' S^^^yiA^, in 
. the S5th year of his reign, granted J. Kitchin and his heirs. ^ att 
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tliat the site of the house or mansion of the late monastery, arid all .1771. 
those crofts and arable lands and tliree -closes of moor, called Milf 'Z, — \ — 
Pasture, Moss Close, Beggars Close, and Pilling Grange, and all t. 
and singular the demesne lands of the monastery of Cockersand^ TomUnton. 
and then late in the occupation or culture of the late abbot of the 
said monastery at the time of the dissolution thereof to hold the 
same to him, his heirs and assigns, in as ample manner as the said 
last abbot, or any of his predecessors, held the same ;" and they 
therefore insisted, that the said messuages and hereditaments were 
entitled to the benefit of the same exemption as that under which 
the said abbot held the same before the dissolution : and they 
averred, that they believed that the said messuages and heredita* 
ments were exempt from payment of tithes and other 'ecclesiastical 
dues, whether in the hands of the owners thereof or when let to 
tenants, as they had never, within the memoiy of man, paid any 
tithes or ecclesiastical dues whatever, nor had any such ever been 
claimed, whether the said lands were in, the occupation of the 
owners of the inheritance thereof or were let to tenants ; and that 
such non-payment is evidence of exemption. They further said, 
that the remainder of the lands in Pilling (except those (iiscbarged 
by modus aforesaid) were exempt from the payment of tithes and 
other ecclesiastical dues, or of any modus in lieu 'thereof, when ia 
the hands and occupation of the owners of the inheritance thereof; 
and that such remainder of the said lands being extensive and the • 
inheritance thereof, until 60 or 70 years last past, being vested ia 
a very few persons, who lived at a distance, and who had leased- 
the same for lives or years, the tenants thereof were liable to pay 
tithes for such lands, and had accordingly p^d the same* They; 
then set forth several moduses for their other lands in Pilling. 

The plea was followed by a replication and rejoinder ; witnesses, 
were examined on both sides ; and a great body of written evidence 
was laid before the court 

Parker C B. in delivering his judgement (a), said, that he should 
not speak to the absolute discharge, because given up at the bar ; 
or, if not, most clearly destroyed by the decree in 24 Eliz. in the Vide infrm 
cause oi KiUhin v. Holme, which had been read in evidence. That 
the principal question was. Whether the lands in Pilling are dis- 
charged from the payment of tithes, as being parcel of the posses- 
sions of the abbey of Cockersand of the Pramonstratensian order, [ 1007 2 
whilst in the occupation of the owners of the inheritance, by virtue 
of the statute of SI H, 8? Innocent tlie third, he ^aid, published a 



(a) Note Upon this occasion a very elabo- feet to be committed to the press. Nor do I Affect 

rate argument was deUvered in the Exchequer- to girc any more than some of the heads of Lord 
chamber by Mr. Baron Gouid; hut the notes of C. B. Parker'% argument, 
ity which I hava tatni art loo obscurt tfoA imper- . 

Vol. III. L 
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1771. BuH or Decretal Epistle dated 6 Kal. Aug. Indictione primA Arnio 
1 198, Armo Pontificatds mi primo, wherein he confirms the order oT 



Towfdtu 

T. PramonstratenseSf settles and establishes rules for their condacty 
TominufH. garments, and other necessaries ; and then follows these dauses. 
** Pcrrb nulla persona ecclesiastica pro chrismate^ out consecrationi' 
*^ bus et ordinationibuSi aut pro sepukurdj pretium, out pro benedi" 
^ cendo Abbate^ et deducendo in sedem suam, palefiridum aui aliquod 
^* aliud a vobus exigere^ nuUus xxstr6m^ etiamsi exigahtr^ dare^ prae^ 
** sumat : quia et exigentem et dantem fioia et pericukan simoniaat 
** pravitatis invohit, — Sanh laborttm vestrorum quos propriis manibus 
^ out sumptibiis colitis j sive de nutrimentis vestrorum animaliwttj nuUus 
*^ d vobis decinuzs exigere vel extorquere praesumatj licet fundorum 
** dominis pfv rei proprietate aliquem censwn vel quotamlibet partem 
^* reddatis" Epistola Decretales Innocentii tertii^ published by 
Baluziusj Tom. I. Epist. SSI. p. 186. 188. of the edition at Paris 

8apni409. in 1682. According to Bankesfs argument in the case of Dickenson 
y. Greenhill in Sir Henry Calthorp^s MS. Reports, this privily 
appears by the ledger-book of the abbey to have been allowed in 
12E.S. and a definitive sentence given accordingly. Mr. Selden 
in this History of Tithes^ c. IS. p. 406. is express, that they are 
exempted by this Bull for lands of their own culture. And Watsoffs 
Clergymaris Law^ c. 48. follows Mr. Selden^ only mistakes pope 
Clement for pope Innocent the third. But, notwithstanding all this, 
nothing can be clearer, than that this Bull will not exempt this 

8uprt4os. order from payment of tithes for lands in their own occupation, 
unless it was received and allowed in England^ Lord Halt^s History 
of the Common LaWy 29. Keilw. 181. 184. Poph. 157. Old BendL 
164. and no allowance is shewn in any court. So far firom it, that 
according to Mr. N(n/% argument in 2 Bo. Bep. 479. when an abbot 
of this order came to do homage, the marshal took his palfrey firom 
him, contrary to the express letter of the Bull. It is true, that 
the CistertianSf Templars^ and Hospitallers^ are discharged of tithes 
of lands in their own occupation by the general council of the realm. 

• Supra • Dy. 277. t Dobitqft v. Courteen^ Cro. Ja, 454. % Hardr. 101. Gibs. 

i^Su ra ^^ '^^^' Stilling Jlee^s Ecclesiastical Cases, vol. i. S05. But the 

ass. books are silent as to the allowance of this privilege to the order of 

\,^r the Pr.emor^rat.^ses. 

In the present case it appears by the minister's accounts firom 
Michaelmas SO to Michaelmas SI H, S. and the record out of the 
augmentation-office (a), that those lands were purchased by Kitchin 



(a) In the records of the •ugmentation.office which he proposed to purchase, among whkb are 

relatiog to the possessions of Cockersand abbey, is the lands of PMingt consisting of nine tenements, 

tnroDed (among other things) the proposal of with the names of tlie tenants and yearly value 

JbAn Kiftchin to purchase the possessions of the of each, llie first-named tenant in l^SZti^ is 

Mid abbey in Garttang, and under his proposal the wife of John RichardsoHf who ia named in the 

ii a rontal of tbt particular tenements and lands decrat of 24 Eiii. (h|^}i and tbm hM ft iwe- 
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ats subject to tithes. In the case of Sradshaw and Clifton ^, 26 June 1 77 1 4 
1678, (the decree in which has been read in evidence), it was de- 



creed by the court, that the order of Prtemonstratenses is not dis- t. 
charged of tithes as an order. In that case there was a re-hearing T^^^^f'^^L 
n Nov. 1679, and upon the re-hearing the principal counsel in ioh. 
Westminster Hall were concerned ; and yet in regard the defendants 
failed in making out their exemption for the lands diim propriis 
manibus excolebantur^ it was disallowed, and they were decreed to 
account for the tithes demanded by the bill. The case of Lambert Infr« loi^* 
▼• Cummin^ 2\ Nov. 1723, in this court, seems to be abandoned by 
the defendants themselves; for there an absolute exemption was 
insisted upon, and the bill dismbsed ; but here the absolute exemp- 
tion is given up at the bar, as has been already observed. 

The bill therefore must be dismissed as to the defendants Benison 
and Aldersonf and the defendants Dickinson and Hodgson, with 
costs according to the course of the court. But, in r^ard that it 
does not appear, nor has been made out by the proofs in the cause, 
that the said lands in Pilling^ for which an account of tithes is 
prayed by the bill, were or are exempted or discharged from tlie 
payment of tithes, when in the immediate or actual possession or 
occupation of the respective owners of the inheritance thereof the 
other defendants must severally account with the plaintiff for a 
moiety of the tithes of the lands in their respective occupation And 
other matters, (for which no modus is insisted upon by any of the de- 
fendants' answers), for the year 1757 and the subsequent years, 
with costs to this time, but subsequent costs must be reserved. The 
several moduses must be tried with the usual directions for the trial, 
and costs must be generally reserved in respect thereof, and all 
further directions, with liberty for any of the parties to apply to 
the court, as there shall be occasion. 



* Terrain^ Pasche, A° 24*^ Eliz. [ 1009 ] 

Jovis x^ die Maii, 

Inter Janam Kychin Firmar* D"* B"* Quer' Et Thoma' Holme, 
Joh^°* Jones, Petr* Dicconson, Henum Rider, & alios, Tenentes 
ct Inhabitantes de Pillin in Com* Lane. DeP*'* 

Lane. Wheheas heretofore the said plaintiff exhibited her bill 
of complaint in this court, shewing thereby, that whereas she was 



ment at 3s» 4d. m year rent. At the close of tbis 
proposal is the certificate of t^ officers of the 
crown, as to the value of the lands so proposed to 
be purchased ; and it concludes thus, m. " Sum^ 
*' ma ioialis S8/. 9s, lOd. The clear yearly value 
'< dT the prcmisM is 3BL 9s. lOd^ Ind^ pro de^ ** hand 400/. and tilt residue in three months.** 

L 2 



cinid 77j. Od, Et tic remanet clar^ per ann. 
34/. I2t. lOtL which, to be purchased at 23 
years purchase, amounts to 796/. ISs, 2d. 
Add hereto for the woods 1/. ISt. 4d. and then 
the whole sum is 798/. 8$, 6d. To be paid in 
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177K farmer to her majesty for the term of many years enduring of the 
^ rectory and parsonage of Garstang in the county of Lancaster Xo 

V. the late dissolved monastery of Cokersand in that county ap- 

Hoime. propriate and belonging, and now being parcel of the possessions 
of the crown, and of all tithed, oblations, obventions, profits, and 
emoluments to the said parsonage appertaining by lease thereof, 
made by letters patent by king H. 8. under the great seal, dated 
abput the 36th year of his reign, by force whereof the plaintiff 
took the tithes of corn, grain, and hay, arising within the said 
rectory in proper kind, and all other tithes to the same parson- 
age belonging divers years: and further, by the same bill recited, 
that whereas the tenants and occupiers of certain lands in Pillin 
in the said county within the aforesaid rectory in the occupation 
of the defendants, and before the said dissolution, used for pasture, 
have converted the same lands to tillage, and made thereof good 
arable ground, and gotten good store of com upon the same by 
the space of 28 years ; during which time the tenants and occupiers 
of the same have set out and divided from the 9th part their 
tithe-corn yearly renewing on the said lands and tenements in pro- 
per kind, and paid all tithes and oblations whatever due or apper- 
taining to the said rectory till harvest the last past ; that the de- 
fendants, minding to defraud the plaintiff of the said tithes of the 
premises by colour that the lands were discharged of tithes by 
reason of the unity of possession of the said rectory and lands in the 
hands of the said abbot of Cokersand^ have denied to pay tithe-corn^ 
hay, and other tithes coming upon the premises ; upon which, the 
complainant commenced suit in the spiritual court against the said 
defendants for detraction of the said tithes ; whereupon the defend- 
ants, upon a bill exhibited in the Chancery, obtained a prohibition; 
and for that the said rectory is the queen's majesty's inheritance in 
[ 1010 ] '%^^ of the crown, and that the suit tended to the disherison of her 
majesty, the complainant prayed,' that the defendants might be 
called to answer the premises in this court. Upon which the said 
defendants for answer unto the said bill of complaint first demanded 
judgement, because the rectory and lands do lie in the county 
palatine of Lancaster ; so that, if the premises were true, the cause is 
determinable in the duchy court: and further shewed and alleged, 
that the said lands were parcel of the demesnes of the said monastery 
of Cokersand ^i the time of the dissolution thereof; and that the 
abbot of that moTiastery and his predecessors time out of mind en* 
joyed the lands discharged of all manner of tithes; and that king 
H. 8. was seised in fee in right of his crown of tlie said abbey and 
lands by reason of the surrender or dissolution thereof, and by force 
of the statute made anno 31 of his reign: by which statute it was 
enacted, that whereas divers abbots, priors, and other religious and 
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ecclesiastical perbons mentioned in that statute, enjoyed divers par- 1771* 
sonages appropriate, and were discharged of tithes for their lands ; ^^,, 
that the king and his heirs, and all other persons which should ' t. 
have the same lands and parsonages, should have and enjoy the '^' 

same discharged of tithes in as large manner as the abbots and 
priors of the said houses held the same at the time of the dissolution 
thereof: by reason whereof the said king did hold the snid lands 
discharged of tithes until amw 36 of his reign ; that he granted 
the same land unto John Ki/chin in fee; by reason whereof the 
said John was of the same seised in fee, discharged of the said 
tithes. And further alleged, that the said John Kychin being land- 
lord of the said lands, and farmer of said rectory, had not for divers 
years any tithes ; but afterwards, that he caused his tenants to set 
out and pay certain com in the name of tithe, or else to compound 
with him, and yet they never paid any tithe-hay ; and that, after 
his decease, Robert DaUon used the same ; which setting forth of 
tithes was in respect that the defendants were tenants of the lands. 
Whereunto the said complainant replied in maintaining her said 
bill, and the defendants rejoined in maintaining their S£ud answers* 
Whereupon the same matter was at full and perfect issue, and 
commission was directed for the exhibition of the truth of the alle- 
gations of the tides of both the said parties in and to the premises ; 
after which, the same commission was returned into this court, and 
publication of the witnesses by virtub thereof exhibited by the 
court being orderly granted and had : and this present day being 
appointed for the hearing of the same, the state of the case be* C 1011 J 
tween the said parties did appear to be, that the abbot and convent 
of Cokersand^ in the right of his monastery, was seised in fee of 
the said messuages, lands, and grounds, commonly called Pillin, 
within the rectory or parsonage of Garslang in the county of Lar^ 
castevy of which said parsonage the said abbot was parson impar- 
sonee ; and that parcel of the grounds in the .tenure of the said 
abbot were used for pasture, and kept in the abbot's hands ; and 
before the dissolution of the said monastery, there was paid in 
money unto the said late abbot there for tithes of household by 
nine several tenants of parcel of the premises, every one of them 
Sd. each yearly; and that the said late abbot and convent iii^ 
28 H. 8. by writing indented under their -convent seal, did demise 
and let to one Janet Richardson the tithe-corn, hemp, and lyne 
renewing within one tenement, parcel of Pillin aforesaid, for divers 
years, paying yearly for the same 2s.; and the same so continued 
until and at the dissolution of the said late monastery : by reason of 
which dissolution of the said monastery, as well the said parsonage 
as the said messuages, lands, tenements, and hereditaments, came 
into the hands of the said late king H. 8. who, by letters patent 

L 8 
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1771. about the S6th year of his reign, assured and coareyed the said 
j^^fj^ messuageSf land, and tenements, called PUlim^ onto John S^dun 
V. and his heirs, under whose titles the defieodants daim; and afier- 
'^^' wards the said late king demised the said rectory and parsonage of 
Garslang in 36th of his reign, unto John BumeU fer years yet o^ 
during, who assigned his interest unto the said John Kjfchins and 
that be so possessed did demise the said rectory (except the tithes 
in certain towns whereof PUUn was none) to John Bigmta^der bt 
divers years now being expired ; and after he being so possessed, 
made executrix the said plaintiff Jane Kychin his wife, and died 
thereof possessed as aforesaid ; and after the disscJution of the mo- 
nastery, such parcel of the said premises as before was in demayne^ 
were converted into tillage; and the tenants and occupiers thereof 
by the space of 28 years or thereabouts, did set out the tithes of 
com and grain growing in the same grounds, and severed the same 
from the nine parts as a tithe in proper kind, and paid all other 
small tithes of and for the same : albeit the said John Bigmmfder^ 
for that he did think the said tithes had been excepted in his leasee 
did not, during the continuance of his lease, receive or take the 
same tithes, but the said John Kychin^ after the same grant unto 
John Bigmayder during his life, and sithence his decease, the said 
[ 1012 ] Jane Kychin and Bobert Dalton, esq. to whom she did let the same 
tithes, have, as well during the continuance of the said Bigmayde/s 
lease as sithence the end thereof received and taken the said 
tithes of corn and grain, and all other small tithes of and for the 
same, until within these three years now last past. And whether 
hereupon the defendants, and the other occupiers of the said grounds 
in PiUin^ ought in right to pay tithes unto the plaintifi^ or were 
discharged thereof, was the question: and upon report of the 
Barons for their opinions in law upon the said case and matter of 
the said tithes of the said lands in PUlin in controversy between die 
s^d parties, and upon hearing of depositions of witnesses and coun- 
sel learned on both sides, it is ordered and decreed this present 10th 
day of May^ in the 24th year of the reign of our sovereign ladj 
queen Elizabeth, by the right honourable Sir William Cecily knight, 
X<ord Burgkh/f lord treasurer of England, Sir Walter Mildmay, 
knight, chancellour and under- treasurer of the Exchequer, Sir 
B^ger Manwood, knight, lord chief baron there, and by the rest 
of the barons of the same' court, that the plaintifi^ and such as shall 
be the queen's majesty's farmers of the rectory of Garstang for the 
time being, shall have and enjoy all kind of tithes yearly coming 
and renewing upon and of all the said lands in PiUin in their pro- 
per nature and kind for ever and henceforth : provided neverthe- 
less if good proof in this court before the feast of ^ Saints next 
coming, by sufficient leases in writing made by the said JUn 

15 
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Kychin or Robert Daltony esq. deceased^ owners of the said lands in 1771. 
PiUm^ shall be made, that such com and other things as the plain- 



tiff's witnesses have deposed to have been paid by the space of t. 
27 years or more, since the dissolution of the monastery of Cokersandj ^^^^* 
as tithes were paid by special reservation or covenants in the Same 
eases as rent-corn, and not as tithes, then this order and de- 
cree for payment to cease and from thenceforth not to be executed, 
or else to stand in full force, strength, and virtue : and concern- 
ing the arrearages of tithes past, for which bond hath been made 
to the plaintiff, for that it was by both parties confessed, the said 
Robert DaUon hdth had answered unto him 80/. yearly in one 
gross rent by the space of divers years together, for such tithes in 
PiUin as were not otherwise letten by lease, and for that the said 
defendants and inhabitants which did contribute and pay the said 
SO/, have, by the space of three years last, occupied the said lands 
and tithes in Pilling for the tithes whereof the said SO/, yearly 
was paid, without yielding any tithes or any recompence for the 
same; it is ordered and decreed, that the said defendants and inba- [ lOlS ] 
bitants which did contribute and pay the said SO/, yearly, shall, ia 
like sort, contribute and pay unto the sdd complainant for the tithes 
by them substracted by the space of the said three years after the 
said rate of SO/, yearly, the sum of 90/. before the beginning of the 
next Michaelmas term. And for the more quiet and indifferent 
levying of the said money for the same arrearages of tithes for the 
three years past, it is ordered and decreed, that not only the tenants 
named defendants in this suit, but also the said other inhabitants 
and tenants of those lands in PiUin aforesaid, which were contri- 
butory to the said SO/, yearly for tithes, or paid tithes in kind to 
the said Robert Dalton deceased, or his assigns, shall be equally 
contributory and charged in this payment, according to the yearly 
value of their lands and tenements by them or their assigns holden 
and occupied as the same now are worth to be letten ; and that 
such of the said contributory tenants as within the said three years 
held or now hold tithe by lease in writing from the said John Ky* 
ehin deceased, shall, for the time of their so holding, be in their 
payment deducted and allowed, in such form and after such rate as 
they have before deducted and allowed for the same tithe, according 
to the tenor of their leases : provided also, that if the said defend- 
ants shall, in form aforementioned, prove the said tithes to have 
been paid as rent-corn specially reserved or covenanted, and not as 
tithes, that then the said 90/. being in the meantime, according to 
the decree, paid and delivered to the said plaintiff for arrearages of 
tithes in manner and form, and for the time before expressed, shall 
be repaid by the said plaintiff to such persons as have paid the same 
by the tenor of this order and decree to the pUuntiff, this order and 

L 4 
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1771. decree notwithstanding. And in de&ult of such proo^ then' this 
jTcAtii P^^c^t decree and order for due payment of tithes shall renjaih and 
V. * continue in full force, power, and effect, to all purposes. 

Holme. 

\^This cause came on again on 20th of ^aoember follaming^ xohen it 

was decreed^ thaf] 

For the tithes of the last summer, and so firom thenceforth, 
the same are to be paid and continued to the queen's majesty, her 
farmers and assigns ; for that the late leases or other matters shewed 
is not sufficient to impugn the depositions of witnesses which have 
proved the quiet continuance of payment of tithes by the space of 
27 or 28 years sithence the dissolution of the monasteries ; and Ibr 
[ lOH ] direction of the tenants of Pi7/zn, to be rateably and proportionably 
contributory for satis&ction of the 90/. for the three former years* 
according to the decree, it is further ordered, that Bryan Parker 
and RcL Bolde esquires, persons indi£PerentIy named by the cburt, 
shall, by their directions, rate every tenant and tenement, and shall 
examine tlie circumstances in whose hands the same duties for tithes 
doth remain, and what part thereof is to be deducted or defiilked 
by reason of any lease or occupation of the said Jane Kyckin^ or 
other just cause; and that so much of the said 90/. as shall appear 
to be due to the said Jane Kychin^ shall be collected by those 
tenants which were parties defendants named in the suit and decree; 
and the one moiety of the same duty to be paid to the said Jane 
Kychin before the 12th day oi January next, and the other moie^ 
before the 20th day of May next: and if any of the said tenants 
shall not agree to pay their money by the said two chosen persons 
'rated and apportioned, it is ordered, that the said two chosen per- 
sons shall cause such refusers to be bound to ^pear in this court 
before the second return of next Hilary term, there to answer their 
'Contempt: and if the said two chosen persons shall not accord in 
-rating and ordering of the premises, then they jointly or severity 
to certify this court in writing before the said second return^, how 
fiur they did agree, and wherein they did differ; and. certify their 
joint or several opinions, and the ^circumstances which they shall 
find touching the premises to this court in writing; and thereupon 
this court is to proceed to a final end for the payment of the said 
arrearages. 



♦Mich* Sl^Ch.II. A.D. 1679. Scac. 

• • • • 

Bradshawy., Clifton. [MS.] 

Jane Bradshaw widow, administratrix of Ambrose BradshcdD and 
of JohnBradshaWf brought her bill against Jaiues Clifton and others, 
for tithes in Foiion^ in Com. Lanc^ 
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' The defendants, by answer, alleged, that anciently* long before 1679. 
the dissolution of religious houses, the abbot and convent of Coker^ Bradshaw 
sandy or the abbot of Furtiesy or some other religious house or ▼. 
order, (which defendants on proof should be ready to ascertain), ^*^ 
was seised in fee in right of the said abbey or other religious house 
or order, of the manor and lands in Forton; which abbey, or other 
religious house or order, was of the Prcemonstratenses order, or C 1015 j 
some other order exempt or freed from tithes ; and, among other 4° «"™P" 
privileges and exemptions, the said abbot of Cokersand^ or other tithes of 
abbey having and claiming the said manor and lands in Forton^ mlSftwn 
either by order, privilege, bull, grant, prescription, or other good the iv*- 
^ ways warrantable in those times, held the said manor and lands of ^^]I^f^. 
Forton discharged of tithes dum propriis manibus excolebantuTj and not be 
so time out of mind, until and at the surrender thereof; by virtue fo^^^ 
whereof, and of statute 31 if. 8. and of 32 if. 8. tliey claimed to dummanir 
hold the said lands discharged of tithes. That king H. 8. being exJh^Swr. 
seised of the manor of Forton discharged of tithes, granted the same 
1st August anno 35 to Thomas Holt in fee; and by virtue thereof, 
and of the statutes aforesaid, he the said Thomas Holt ought to 
have held and enjoyed the same (had he held the same in his own 
hands, and not let it out to farmers or tenants) freed and discharged 
from any tithes whatever; though in truth, the defendants believed 
- that, at the surrender, the said manor was in lease to John Kychin 
a farmer, and not in the houses own occupation; that the said 
patentee Mr. Hdt^ nor his heirs, inheritors of the said manor, ever 
held the same in their own hands, but leased out the same to tenants 
from time to time, which was the reason the said tenants, during 
their occupation, paid tithes pro tempore ; but the inheritors them- 
selves, when they held the lands in their own occupation, ought, 
and were acquitted. That in Feb. 1 8 Ch. 2. the heir of the said 
Holt conveyed to defendants Richard Neroshajn, John Carlos^ James 
Cld/ionj and John Fox, in fee, the said manor and lands of Fortotij 
whereof all the defendant;s have severally set forth themselves to be 
respectively seised as aforesaid to them and their heirs for ever ; 
by virtue whereof the said defendants ought to hold and enjoy the 
said lands free of tidies, in as large and ample a manner as the said 
abbots or other religious houses held the same ; that the said de- 
fendants, Nemsham^ Carlos^ Cliflony and Fox, did afterwards convey 
to the other defendants in fee, the several lands whereof they, by 
their answers, stated themselves to be owners and inheritors, by 
virtue whereof the said several defendants had been, during the 
' time in the bill, the inheritors and occupiers of the said respective 
lands, holding them in their own hands, and not letting them to 
' fiirm or demise, other than as aforesaid ; and therefore they insisted 
on being discharged of tithes. That this cauae came on to be 
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1679. hterd the ^7th of June anno 30 Ch. 2. when, after full and large 
debate, the court decreed all the defendants to pay the values of 
their tithes to the * plaintiff: but, on the defendants' petition, the 



♦[1016] 



Jiradthaw^ 

Pf^L -. court ordered the cause to be reheard. And now it was reheard 
accordingly, when, upon long debate, the defendants' counsel in- 
sisting that the said lands being parcel of the possessions of the 
abbey of Cokersandj ought to be discharged of tithes ; for that the 
lands held of the said abbey were, at the dissolution, by prescrip- 
tion, freed and discharged of tithes dum propriis manibus ea:coUban'- 
tur ; and further, insisting upon the several exemptions and privi- 
ties in the answer mentioned : in regard nothing appeared, or was 
made out on the proofs in this cause, to give or grant any privi- 
lege, exemption, or discharge to the defendants, for non-payment 
of tithes of the lands in their answers mentioned dam propriis ma-- 
nibus excokbantuTj the court did think fit to decree the payment 
thereof to the plaintiff: It is thereupon ordered and decreed by 
the court, that the several defendants do forthwith satisfy and pay 
to the plaintiff the value of the said tithes, as set forth in their 
answers, the plaintiff agreeing to accept the same at that value. 



• Mich* 10 Geo. I. A. D. 1723. 

Lambert v. Cummin. [MS.] 

A pracrip- JosiAH Lambert gent, lessee of the dean and chapter of Wor^ 

dfachwged <^^^^9 .brought his bill against Edward Cummin and others, for 

of tithes of tithes iu fVarton in Lancashire. The defendant Cummin, by his 

merly ° ' answer, alleged, that king H. 8. on 23 March anno S6, granted the 

parcel of lands in t^e answer mentioned to John Bradyll in fee, under whom 

of Cocker- the defendants claimed. He said, that no impropriator or lessee 

jo»d, of the thereof ever took or received any tithe in kind, or any thing in lien 

jPrmmon^ thereof on the said lands. He insisted, that the said lands were 

ij*^jj**"\^ parcel of the dissolved abbey of Cokersandj which was one of the 

greater abbeys, and came to the crown by statute SI H. B. and 

were held and enjoyed always, and at the time of the dissolution, 

by the said abbot and convent, discharged of tithes, and had been 

so enjoyed ever since the dissolution; that the plaintiff, or any 

former lessee, never demanded tithes of the said estate, and be wis 

advised such exemption was not lost by the dissolution of the abbey ; 

but the privilege continued by virtue of the said statute, and that 

he, as owner and occupier, ought to have the advantage of sudi 

discharge; that he and his predecessors had enjojred the said estlite 

[ 1017 ] above 100 years free of tiUies. Now, on hearing, upon reading 

the surrender of the said abbey in the dOth year of H. B. and the 

liters patent to John BrcufyUj and the minister's accounts of 

95 H. S. whereby it appears diat the said abbey of CoiersaMd 
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one of the greater abbeys ; the court declared the said estate to be 1725« 

discharged of tithes, and dismissed the bill with costs. LambeH 

N. B* This was a decree made by the three barons, Price^ P^^y ^* 

md Gilbert. ^ ^^"^ 



P. 11 Geo. III. A. D. 1771. Scac. 

T(mrdey v. Tondinson. [8 Wood's Deer. SS6.'] 

This was a bill filed by the impropriatrix to obtain the effect of Lan6» for- 
her former suit, the defendants, notwithstanding the decree in that ^^ ^' 
suit, still persisting to with-hold their tithes. 



The defendants by their answer stated, that the lands occupied abbey of tbe 



by them in Pilling were of three different tenures, viz, that one un- 
divided third part of such lands was holden under leases for lives at order aro 
small reserved rents ; that one other undivided third part thereof ^ **"®^ 

* fore ex- 

was holden under leases for a certain number of years at rack rents ; empied 

and that the remaining third part thereof was holden by R. Hesketh JjJ^^of 
under leases for lives until the year 174*7; that jR. Hesketh then tithes when 
conveyed the inheritance of his third part of and in the lands so ^ursoce 
by him occupied to them ; that they had ever since holden and oc- of the own- 
cupied the same ; and that being thus owners of the inheritance of inhenttnoe. 
such third part, and also occupiers of the whole, they were entitled 
to an exemption from payment of tithes in respect of the said third 
part, by reason that the same was heretofore parcel of lands be- 
longing to an abbey of a privileged order before and at the time of 
the dissolution of monasteries, as after mentioned : that they dis* 
claimed all right to tithes of the other two third parts, as being 
only lessees or &rmers thereof, so that the chief point in contro- 
versy by this suit as between the plaintiff and defendants was, whe- 
ther such third part was exempt from tithes when occupied by the 
owners of the inheritance thereof^ or not. 

The defendants therefore, with respect to such exemption and 
discharge, further said, that as well the lands in question as the 
tithes thereof had been formerly part of the possessions of the 
abbey of Cokersand in the said county ; that the said abbey was of 
a very ancient foundation, and of the order of the Pramonstratenses; 
that the religious houses of that order, by vhtue of some ancient [ 1018 J 
bulls of exemption, had immemorially holden their lands freed and 
discharged from the payment of all tithes whatever, or any modus 
or composition in lieu thereof, when such lands were in the imme- 
diate manurance, culture, and occupation of the abbot and convent, 
as owners of the inheritance thereof and not let to &rmers or 
tenants ; and they insisted, that for time immemorial, and until 
and at the time of the surrender and dissolution of the said abbey, 
the tithes of Pilling belongod to and were the inheritance and part 
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1771. of the possessions of the abbot and convent ef the said abbey ; that 

' ■ the lands in Pilling^ whereof the tkhes were demanded by the bill, 

▼. bad also been for time immemorial, and until and at the time of the 

TmiiMan. ^j surrender and dissolution, in the actual hands, coltore, and 
occupation of the said abbot and convent for the time being ; aud 
that as such, and by virtue of the exemption before mentioned, 
they were discharged from the payment of any tithes to themselves 
or any other person whatever ; and that the lands had been imine- 
morially, and still ought to be so exempt and discharged when 
occupied by the owners of the inheritxmce thereof, and not let to 
tenants or farmers, not only during and in case of unity of right 
and possession to such tithes and lands, but also when such right 
and possession were severed, and to whomsoever the same respect- 
ively l)elonged : that this was the plain uncomplicated exemption 
and discharge now claimed and insisted on by the defendants for 
and in respect of the Uiird part of their said lands ; and they for- 
ther said, that during such unity of right and possession by the said 
abbot and convent it was needless, and tliat afterwards, during the 
occupation of the said lands by lessees or farmers, it would have 
been unavailing, to insist on the said exemption ; and they admitted, 
that, being but modem purchasers, they had misconceived, and 
not sufficiently made out their defence in the former suit. But they 
further said, that there were divers records and testimonies to mani- 
fest such exemption,, and particularly that it appeared by a grant 
made in the second year of king John^ that he granted to the 
canons of Cokersand for ever the whole pasture of Pilling, to hold 
in free, pure, and perpetual alms, with all its easements ; that after- 
wards, by a surrender of Robert, then abbot of the said abbey and 
of the convent of Cokersand, executed under their conventual seal 
in the SOth year of Henry the eighth, the said abbey, with all its 
manors, lands, tithes, and other possessions, were surrendered to 

[ 1019 ] tlie said king, to hold to him and his heirs for ever, whereby, and 
by virtue of the statute 31 jH. 8. entitled, " An act for the dissdu- 
tion of monasteries and nbbies," the said abbey with all its posses- 
sions (whereof the lands of which tithes were now demanded were 
part) became vested in the said king, his heirs and successors, freed 
and discharged from the payment of tithes in the same manner as 
they were holden by the said abbey ; that his said majesty being so 
seised did, by his letters patent dated the 1st pf September in the 
35th year of his reign, for the consideration therein mentioned, 
grant to J> Kychin and his heirs the site of the said abbey of Coker* 
sand, with the appurtenances, and several other parcels of land in 
the answer mentioned ; and also all that the grange or pasture of 
Pitting, containing 1000 acres, and all the lands known by the 
name of the Demesne Lands of the said abbey, to hold the same in 
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as full and ample a manner as any of the abbots had holden the 1771; 
same at or before the dissolution thereof; and they insisted, that Toumky 
by virtue of such grant, and of the grant by king John^ and of the v. 
said surrender and act of parliament, the said J. Kychin^ and all ^•"'***"**^ 
persons claiming under him, and the lands so granted to him as 
aforesaid, (of which the lands whereof the tithes now in dispute 
were part), were entided to the said exemption and discharge from 
the payment of all tithes, offerings, and ecclesiastical dues whatso- 
ever, when in the hands and occupation of the owners of the in- 
heritance thereof, in as ample a manner as tlie said abbot and con- 
vent before their surrender and dissolution, or as the said king 
Henry the eighth after such dissolution whilst the same continued 
in his hands, were or was entitled thereto, such exemption being a 
privilege which attached, immediately on being granted, upon the 
inheritance of the lands themselves. And they further insisted, 
that although, by reason of the said unity of possession, and by the 
said lands being afterwards leased out to farmers, there might have 
been no opportunity of claiming the actual enjoyment of the said 
exemption for ever so long a time, yet that when the said unity of 
possession became severed, and the said leases expired, the said 
exemption would and did come in play and force again, as before 
insisted upon. They further said, that all the lands therein de- 
scended from the said J. Kychin to three of his daughters, who 
married, and held their three parts of ^e said lands m common 
undivided, and from time to time demised the same upon leases to 
tenants until the year 1 747, when 22. Hesketh (whose ancestor 
married one of the three daughters) began to sell off his undivided 
third part into freehold or lands of inheritance; that the third 
daughter of the said Kychin had married one Tichbome or Werdeus £ 1020 ] 
that her third p^art or share of her father's lands was divided from 
the other two parts into severalty, and was still holden in severalty 
by sundjy persons to whom the same had, from time to time, been 
sold off; that such lands were known and distinguished from the 
other lands in Pilling by the name of Tichbome and Werden*s 
Landsy and were in the actual possession or enjoyment of the said 
exemption and discharge, now insisted on by the defendants, when 
such lands were in the hands and occupation of the owners of the 
inheritance thereof. The defendants further said, that there were 
divers other lands, (besides those last-mentioned, and those of which 
the tithes were now in dispute), which were formerly, and before 
the dissolution of monasteries, belonging to the abbey of Coker^* 
sand, and also to other religious houses within this kingdom, which 
were of the said Prcemonstrataisian order, and which immemorially 
were, and still are, holden,. exempt, and discharged from the pay- 
ment of tithes whilst in the hands, culture, and .occupation of' the 
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^771. owners of inheritance thereof, particularly in WarUm^ EUett, Mid- 
'f^mniev ^^^^9 ^^^ i^ divers other parishes and places, which they hoped 
▼• would be evidence beyond a doubt, not only of the justice and 
legality of the exemption and discharge now claimed by them, but 
also that such ancient bull or bulls 6f exemption before mentioned 
to be granted in favour of the said religious order of the Pnemon^ 
stratensesj and which were the ground and foundation of such ex- 
emption, did obtain here, and wer^ actually received and suflBdoitly 
put in use within this kingdom, so as to avoid the force and power 
of the statute 7 H, 4*. concerning such bulls and all other acts of 
parliament relative thereto. They then, as to personal and small 
tithes, set up several modusesy which they insisted upon. They 
further said, that if neither they nor the other owners and occupiers 
of lands in Pilling heretofore belonging to and part of the pos- 
sessions of the said dissolved abbey of Cokersanif had ever pre-* 
tended to claim any other or greater exemption than that which 
was now insisted on, such exemption would never have been dis- 
puted or denied by the plaintiff or her predecessors, or any other 
person claiming tithes in Pilling. But they admitted, that having 
mistaken their said privilege and partial exemption, and instead 
thereof pretended sometimes to a total or general one, by reascm of 
those lands having been heretofore parcel of the possessions and 
inheritance of a greater monastery, there was such a suit heretofore 
brought by the plaintiff against them and others ; and that, they 
[ 1021 ] being but modem purchasers, and sometimes apprehending them- 
selves entitied to and insisting upon a general exemption, and at 
other times a partial exemption, and thereby neglecting properly to 
state the time, nature, and ground of the said partial exemption 
now insist^ upon, and to apply their' defence and proofs in support 
of such partial and true exemption, the court did, in such former 
suit, decree tithes in general to be accounted for and paid by the 
defendants, (except as to milk, calves, and garden stuff) ; but they 
insisted, that such a decree would not have been made in case they, 
in the said suit, had never claimed more than the said partial 
exemption, and had not set up other misconceived and inconsistent 
defences, and mistakenly applied the weight of their proofs in dis- 
puting the rights of the parish of Garstang and matters not appli- 
cable to the true question, ani neglected to prove to the court, 
that not only the owners of the inheritance of lands within PiUing 
aforesaid, but also the owners of lands in other places which for- 
merly belonged to the said dissolved abbey of Coiersand and to 
other monasteries within this kingdom of the said order of Pra- 
monstratenseSf were, and immemorially had been, in the actual pos- 
session and enjoyment of the said exemption from paying tithes of 
iiuch or so much of such lands as were, or from time to time here- 



T^mUnton, 
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tofore had been, in their own mannrance} culture, and occupation : 1771* 
wherefore they hoped, that they should not be bound or precluded x^tMUy 
further by the said decree than as to such tithes as were decreed to y. 
be accounted for and paid to the plaintiff down to the time of the 
making thereof; and said, that if the said suit had been properly 
managed, they had not only been saved the grievous expence 
thereof, but also the trouble of this suit, and had been left in the 
quiet possession and enjoyment of the said ancient and immemorial 
privilege and exemption by them in their answer insisted upon as 
belonging to the lands of which they had respectivdy purchased 
third parts as aforesaid. 

There was a replication and rejoinder ; and an examination of 
witnesses ; and a great body of written evidence was read, much 
larger, and some of it of &r earlier date than that which was ex- 
hibited in the former cause. However, the court, which was full, 
disallowed the exemption set up by the defendants from the pay- 
ment of tithes of the lands in Pilling^ as owners of the inheritance 
thereof; and decreed an account. 



Tr. 11 Geo. III. A. D. 1771- Scac. [1022] 

Hicks V. Triese. [3 Wood's Deer. 363.] 

The plaintiff in this case claimed {inter al.) the tithes of two ^ ^"^ 
mills: but, it appearing to the court by the proofs taken in the tudd^-* 
causey that the one mill had been an ancient mill existing from °^^» ^^ 
beyond time of memory, and, consequently, that no tithes were used merely 
due to the plaintiff for the same; and that the other mill, formerly for***® pur- 
a iucking-'miUi and converted by the defendant into a mill for grinding 
grinding com, bad been used by the defendant for grinding oats <**• '"^ *** 
for his hounds, and for no other purpose whatever; and that hounds, k 
therefore, no profit had been received by him for such grinding, **^**""" •• 
and, of consequence, that no titles were due to the plaintiff for the 
same ; the bill was dismissed as to these tithes with costs, (a) 



H. 12 Geo. III. A. D. 1772- Scac. 

Mis V. Fermor. [MS.] 

The vicar of Stoke Lyne in the county of Oxford claimed all Where 
vicarial tithes in the parish, and, in particular, the tithes of agist- agisted^part 
ment for all sheep agisted therein, and not shorn therein, or of ©^ **»« y^^ 
which no tithe-wool was paid to him ; and the tithe of all furze mon in one 
cut thereon, or sold and carried away, or expended in the parish ; P^* "P- 
and stated, that the defendant Fermor had, since his, the plaintiff^s, to a farm in 

(«) WiUtm Y. Mawn^ tujira 974. 
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1766. induction to the said vicarage on the 2l8t o( October 1756, been 

' ^^^ seised in fee, or some other estate of inheritance, of two (arms 

▼. called TusmorcSi situated in the parish of Tusmore, by reason 

^^^' whereof he and his tenants and lessees, occupiers of the said farms, 

raotherps- had a right to depasture 240 sheep for each of those farms upon a 

agistment- comnion Called, Bai/arcTs GieeUj in the parish of Stoke Lyne ; that 

tithe, it the defendant had himself occupied one of the said farms called 

not due to Tusmore Far-m^ from the said time until the 5th of April 17.66; 

the paraon ^^^ y^^ ^^^ Jet tlie same to the defendant Roberts] who had ever 

mer puish, since occupied it ; that the defendant Allen had, from the said 21st 

^1^*2^2^ ^^ October 1756, occupied the other farm ; that they had, for great 

•realliboni part of the time, agisted each 240 sheep on Bayard's Greeny but 

Siie^**** had always shorn such sheep out of the parish of Stoke Lyne^ and 

wool wholly had not paid the plaintiff any tithes for the wool of such sheep ; and 

unon*^ the plaintiff • insisted, that he was entitled]to receive agistment tithe 

the latter, for the said sheep in proportion to the value of the pasturage 

Sen. Hur% thereof for the time they were respectively depastured in the parish 

MSS. of Stoke Liyne. The hill further stated, that the defendant Fermor, 

p. 240. had also occupied a large quantity of furze grounds within Stoke 

'^^ J^^ Ltyne^ and had annually cut and sold or carried away out of the 

C.B.Pay^ said parish large quantities of furze, the tithes for which he ought 

MSS **^ ^ h^ive paid to the plaintiff. 

accords The defendant Fermor said, that the plaintiff was vicar, and, as 

fwword ^^^> entitled to all vicarial tithes, except as after menticMied ; that 

with his he had, during all the time the plaintiff had been vicar, been seised 

as^^edln '" ^^^ ^^ ^^^ farms, the one called Tmmore and the other PimUco^ 

Aetext. in the liberty of Tusmme in the parish of Tusmore i that there-, 

script does' spective occupiers of the said farms had a right to depasture each of 

not contain them 240 sheep upon Bayards Greai; that the said right had been 

of the other immemorially exercised by the occupiers tliercof ; that he had oc- 

**"^*^ cupietl Tmmore Faim from the time of the plaintiff's indactioQ 

statement until the 5th of April 1 766 ; and that from that time the defendant 

of the case ji^^^ig had occupied the same as tenant to him ; that durinc^ the 

IS borrowed .,' ./•ii i 

from time he occupied the said farm, he had depastured yearly on Bayards 

Decrss'i. ^rr^ai 240 slieep from the latter end of April to tlie latter end of 
*[ 1023 ] October J but that none of the said sheep had ever lodged on Bayards 
Greeny or within the parish of Stoke Lyne^ but were driven off from 
Bayards Green every evening, and Ipdged and folded within some 
part of Tusmo7'e Farm ,- that the defendant Allen had, ever since 
the plaintifTs induction, occupied Pimlico Faim as his tenant ; that 
during the respective times that the defendants Boberts and AUen 
had occupied the said farms, they had respectively depastured on 
Bayards Green yearly, from abobt the latter end of Ajpril until 
about the latter end of October^ 240 sheep in respect of each of th€ 
said farms, but that none of their said sheep had lodged by night 
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tiierebn, or within the parish of Stoke Lffne^ but had every evening* 1772. 

been lodged or folded within the said farms. TJe admitted, that he' ' 

had shorn all such sheep depastured on Bayard! $ Green out of the r. . 

parish o( Stoke Lyne, and had shorn the same in the parish of Tus^ ^^^^' 

more, and had never paid the plaintiff the tithe of wool or any other 

tithe m respect of such sheep ; but he said that he had paid to the 

rector of Tusmore the tithe of such wool, or made him a satisfao- 

tion for the same. He further said, that he did not believe that 

the plaintiff was entitled to agistment tithes for ihe pasturage of the 

said sheep, because that the sheep-gates for 480 sheep appurtenant 

to the said tenements had been immemorially used and enjoyed by [ 1024 1 

the occupiers of TusTnore Farm and Pimlico Farm upon BayardCs 

Green in the parish of Stoke Lyne / and that the tithes of wool of 

the said sheep had been immemorially paid and payable, and of 

right ought to be paid and payable to the rector of Tusmore for the 

time being, as often as the said sheep had been shorn in the said 

parish of Tusmore ; and that it had been the constant usage to shear' 

such sheep in the parish of Tusmore s that defendant had accord- 

ingly paid such tithe or other satisfiu;tion to the rector of Tusmore 

for all such sheep as the defendant, and also the defendants Roberts 

and Allen had respective agisted on Bayard! s Green from the time 

of the plaintiff's induction to the vicarage of Stoke Lyne: that the 

plaintiff therefore was not entitled to the tithe of agistment which' 

he claimed, the sheep not having been fraudulently removed to 

Tusmore to be shorn there. He admitted also, that he occupied 20 

acres of furze lands on Bayard! s Green ; but said, that he did not 

know whether the same were in the parish of Stoke Lyne ; that he 

had one year with another cut 5000 furze: but he denied, that he 

had sold any part of the furze ; but said, that he had expended 

some part thereof in fuel and husbandry on the said farms, and had 

used the remaining part at his brick kilns to burn bricks for the 

necessary repairs of his estate : and he insisted, that he was not 

liable to pay any tithe for such furze, even if it had grown upon 

any land within the parish of Stoke Lyne, which he did not admit ; 

and he added, that the said furze might be worth on the ^pot where 

cut about 12^. a hundred. 

The answer was followed by a replication and rejoinder; and 
witnesses were examined for both parties. 

The court being divided, the judges delivered their opmions 
seriatim. 

Perrott B. — It appears in this case that the demand of a^stment 
tithes was made in 1768 for the first time. I think that the court 
ought not to support such a demand. Tithes ought to be paid as 
they used to be paid : it is so directed by the several acts of if. 8. 
(c..?-) and K 6. {c. IS.) . But, if these acts were out of the case, F 

Vol. III. M 
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1779« think we ought to suppose that there wa^ a legal exdosioii of thia 

jgj^ demand. I will suppose that 'the owner of both fiums had befove 

▼• the division of parishes in this kingdom dedicated the tithes of 

Fermor. '^|^ ground to Tusmoref to the parson of which parish it appears 

-^prm G04. that the tithe of wool has always been paid. Crispe ▼• Middeburgi^ 
which has been cited, is an authority in pdint. That decree was 

.[1025 ] reversed because the plaintiff had never received the tithes, but 
th^ had always been paid to the parson of the parish, where the 
occupier resided. The statute of 2 & S £. 6. relating to the tithes 
of land where the parishes are not known, provides, that where 
tithe has been paid to the parson of any particular parish, the sta- 

^^pimi5$. tute shall not have effect. And so is Sav.^O. whore it is stated,' 
that ** there was a fen called, fVilAnore, in the county of Zdncoby 
** which was not known to lie in any parish certain. Upon whick 
** it was ordered in this court, that tiie tidies in that case should be 
** paid to the parson, vicar, pensionary, 4^. where the owner of the 
^* cattle inhabited. But, if the tithes have been paid to the parson 
<< of any parish time out of mind, 4*^.; althou^ it is not known ift 
^* what parish the moor or comtncm is, they shall continue to be 
^** paid in the parish where they have been used to be paid. But, 
** where no use of paym^it hath been as before, nor the parish. 
^* certainly known, th^ shall be paid to the parson or vicar where 
'** the owner resides, by a proviso in the statute of "2 & 3 £. 6. 

^« c. is:* 

I think that the bill ought to be dismissed, as to the agistmeBft 
lithe. 

Adams B. — - As Ae rule is now settled, that tithe of wool may be 
paid in one parish, and tithe of agistment in another, we cannot in 
ihis case depart from it. The defendant insists, that the tithe of 
wool has been paid to the parson of Tlusmore as often as the sheep 
have been shorn in that parish ; and therefinre^ that no agistment 
tithe is due in the parish of Sioke Lyne. But this eondnsion is 
without ground; for wool, as I said before, maybe paid in one 
parish, and agistment in another. The defendant does not states 
that the sheqp were levant and couchant on the farm in Tusmartf 
nor that he dwells in Tusmore, But take it to be so, and that tiii» 
common is appurtenant to the &rm which has paid tithe- of wod; 
yet, if the common is. in another parish, it must pay an agistment* 
tithe there. There may be cases where the principal land <xt fiirm 
being discharged, the accessary or common shall be so. In the 



• Videinfira of taxes * (which has been cited at the bar) the court held that the 
parish in which the land lay should have the .benefit;' for eveiy 
commoner ought to be assessed severally, it being a charge on tfae 
person in right of the land, and therefore he should be taxed where 
the land lay and not where he resided. Suppose lambs had fidka 
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in the oommoDi the parson of Tusmore wonld not have been entitled 1 772. 
to them. Tithe is not a charge out of land, nor a personal charge ; — ~ — ■ 
*(>at an ecclesiastical inheritance due to the parson, and arising within ▼. 
the parish. ITie case of Crispe v. MickUburgh does not seem to me %f^^^X -% 
to be in point. It was not a right of common in the parson of the 
parish who claimed the tithe, but it was a common pur cause de 
vicinage. If the reason for reversing that decree was what is men- 
tioned by my brother Perrottj it would have amounted to a pre- 
scription in non dedmando. 

Smythe B. — I think that the parson is not entitled to an agist- 
ment-tithe. If the old rule could hold with convenience, it would 
be the best method : for, as it is now, the occupier is sometimes 
liable to pay double tithe. The only excuse for it is» that it is his 
own fault to move them. But I think that this rule- ought not to 
hold, where a farm is in one parish, and an incorporeal right an- 
nexed to it, as a common, is in another parish : the common should 
be considered as part of the farm in the other parish. The case of 
exemption in Btmb. 138. is to this effect. The case of rating is so; Supni€47. 
and the same rule may apply to tithing. And the usage in the pre- 
sent case having gone accordingly, we ought not to disturb it. 

Parker C. B., after stating the pleading, said, '* I will consider 
this case first as to the a^stment-tithe. And upon that I am of the 
same opinion with my brothers Smyihe and Perrotty but I confine 
myself to, and ground n^y opinion upon this particular case. Sup- 
pose a man holds a &rm and lives in the parish of A, and holds other 
lands quite distinct firom his farm, and no way exempted, in the 
parish of B^ and depastures his sheep upon the lands in that parish, 
but shears them in ^., the parson of B. shall have an agistment- 
tithe, because he has no other profit of those sheep. The statute of 
8 & 3 £• 6. C.13. 5. 3* by providing, that where persons have 
beasts or other lithable cattle fed in any waste or common grounds 
whereof the parish is not certainly known (a), shall pay their tithe 
of such cattle to the parson, vicar, 4^c. where the owner of the 
cattle lives, implies, that where it is known in what parish such a 
common lies, tithes are due to the rector or vicar of that parish for 
tlie cattle feeding therein. And the determination of the House of ' 
Lords in Crispe y. MickleburgA proceeded upon that supposition: [ 1027 ] 
for the reason of dismissing the bill was, because the owners of the ^P**®^* 



(a) In the Reformatio legum, tit. De dedmist taHs est vicinarum paroctdarum inter te poMcuo- 

c. 4* p. 1 17, 118. Cum autem comm^tnia duabus rum commumaUiOf mutvis ut vieibtu in UHspoi^ 

aut pluribut parocfiiis patcua tunt, in qtabta tpw cuorum jut obambuletf certis anni temporibus Au- 

jwn animalia degutUg out si terra vasta sintf et matw quodam et commodo sum prupinquitatis 

publicum usum habentes, quas noftro sermone respectuf turn segregetur ad ilium locum decima^ 

dicimus, waste grounds, m quibus nullum sit pro- rum jus in quo possessor animalium inhabitat. 
prietatis jus uUius certte parochiseg aut quando 
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1779* cattle feedii^ on the common had always paid their tidies to the 
j^^ ministers of the parishes where they lived. 

It is clear, that before the council oi Laterarij the laity might 
give their tithe to what church they pleased ; and the parson of 
^ ' TfAsmoTf might have the tithe ofJBoy^rrf/'^Gfr^^n as a pcNTtionof tithes^ 
2 Inst. 641. But then it should have been laid that the tithe of this 
common belonged to him by grant or prescription, {Anon.) Godb. 45. 
£ut, though the defendant has not done that, yet he has prescribed 
for common for a certain number of sheep upon Bajford^s Green in 
the parish of Stoke Lyne as appurtenant to Tuamore and Pindico 
fairms-in the parish of Tusmore^ and that tithe-wool or other satis- 
fection hath been immemorially paid Co the rector of Tusmore as 
often as the sheep were shorn in that parish ; and that it has been 
the constant usage to shear them there, and that agistment-tithe is 
not due to the plaintiff, as the sheep were shorn in the parish of 
Tusmorej and not fraudulently removed. And I am of opinion, 
that this is a good defence against the present demand, and I rely 
^ . on the case of the Kir^^ William Bhmskam^ and'vthersy v. Henry Foxj 
Hit. 4 Ann. B. R. Rot. 78. in error, (a) It was error in a judgement 
in C. B. where, upon a special verdict it appeared, that several 
perilous had4)een assessed to the land-tax in tlie parishes where their 
commons lay, and the assessments confirmed by the courts. And 
the court of Common Pleas gave judgement for the defendants, 
because they acted under the warrants of the courts who had juris- 
diction. But, upon a writ of error, the court of Queen's Benck 
reversed the judgement, and resolved, that these commons appendant 
ought to be assessed to the land-tax in the parishes where the farms, 
to which they are appendant, lie; but that the fiEurms, to whidi 
they belong, ought to be assessed tlie higher in regard to these 
profits belonging to them, for that they are parts of those farms, and 
pass incidently with them. Otherwise, of commonsiin gross. And 
they also held, that the defendants being the assessors, and making 
the assessments, and procuring a confirmation of them, and the 
warrants of distress, should not be allowed to justify under those 
warrants; and the judgement was reversed. • 
' But it was objected by the plaintiff's counsel that the defendant 
^ : bath failed in proving his case ; but I think that the proof he has 

' ' broi^ht is sufficient. He has read in evidence a grant of 10 Apr. 

13 Eliz. by which " Thomas Piggott grants to Edward Lave a mes- 
[ 1028 ] *^ suage or farm, and toft, in Fencot in the parish o{ Stoke. Lyne^ 
*^ and four yards of land; excepted to the said Thomas Pigotty all 
*^ that sheep gate of 400 sheep, and his right and title of feeding 



(a) Salk. 169. Serjeant HUTi MSS. yoI. xiii. p. 46S. 
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^^* and <]epastnrlng the said sheep in the fields in Fencot in the -lYTS. 
** parishes of Stoke Lyne and Tusmore, in and upon one great piece ^^^^ " 
^^ or parcel of ground, common, or waste, usually called by the ▼• 
*^ name of Bayard^s Green^ adjoining to the manor of Tusmore, :^ •f**'«'vr* 
*^ other than all such common and sheep-gates as of right belonging 
*^ and appertaining to the said messuage or farm and toft lands and 
*^ tenements then or late in the tenure of Giles Marsh ^ the said ' 
^' T. Pigott his heirs and assigns the said common and sheep-gate^ 
*^ to have and enjoy in such manner as the said Thomas and his 
** ancestors, whose estates he has in. the manor of Tusmore, wbiclu 
^ he has enjoyed in right of the manor in or upon Bayard* s Green j 

by reason of the manor of Tusmore; the tithe of wool and; . 
'^ all other tithe of the which said sheep is and hath been usually 

belonging to the rectory of Tusmore aforesaid/' Bichard Bauoner 
proves the enjoyment of this common, and that they folded in 
Tusmore^ and never knew any tithe-wool paid* The old receipts 
prove 595. paid annuaHy as a pension by Sir Richard Fermfn-^ ari 
ancestor of the defendant, to the rector of Tusmore : these receipts 
are in 1611, 1612, 1629, 1630, 1634, 1636. Mr. Gamble^ the 
steward, proves 15/. yearly paid by William Termor to the rector of 
Tusmore by half-yearly payments for several years in lieu of all 
tithes. So that the proof seems to me to be complete. 

As to the tithe of fiirze, the defendant admits, that ever since the 
plaintiff was vicar of Stoke Lyne, he hath occupied 20 acres of furze 
land on Bayard^s Green, but knows not whether all or any part of 
such land is in the parish of Stoke Lyne ; that he has yearly cut 
about 5000 furze from off the land, but does not know that any 
was sold, but that it was employed on husbandry occasions qix. 
Tusmore or Pimlico farms, or expended in repairs upon them. 

Though it is not admitted by the answer, yet it is proved by 
two witnesses, that the furze land lies in the parish of Stoke Lyne. 
The defendant does not prescribe for estovers as appurtenant to 
either of his farms in the parish of Tusmore, or shew in what right 
he occupied the furze ground in Stoke Lyne. Tithes of furze are 
due of common right, Wclferstan v. Bragington, setting dawn of 
causes after Tr. 174*6 ; and furze cut in one parish cannot be ex- 
empted from tithe by being employed in husbandry purposes in 
another parish, according to the reasoning in Holbeach v. Whadcock^ [ 1029 }' 
Hardr. 184?. and Scdes v. Lotmther, 1 Lord Raym. 129. (See below.) 

The other three Barons concurred in opinion with the Chief 
Baron with respect to the tithe of furze. 

The bill therefore was dismissed as to the agisment-tithe by the 
opinion of three Barons, dissentient Adams B., but the defendant was 
decreed to account for the tithe of furze without costs on either side 

M .^ 
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1772. to this time, reserrliig subseqaent costs till the coming in of the 

" report (a). 



C 1030 ] Tr. 12 Geo. III. A. D. 177«- Scac- 

Qlass T. CaldwaU. 
ac This was a bill by the rector oKPenscomb in the counQr o£Here' 

BraT^s. J^^ ^^^ ^^ accoant of tithes, both great and smaU, arising in the 
IVberea parish in the year 1770. 



(a) When this cause was opened, the Chief would be otherwise, it it were in the same paiufa. 
JBann SmytiUt and Adams B. ezprMsed them- The same law, where the wood grows m one 
■cItcs strongly of opinion that the vicar was parish, and b spent in the owner's house in an- 
cntitled to & agistmenUtithe of the sheep, and other parish. Hie question then here will be, 
desired to hear what defence could be made. The whether the ploogfaing of tfaoae four nova of land 
defendant's counsel said but little, but dted the in SvriUingiton^ mil excuse these cattle fiom the 
case 0^ Poor ^. Seymaut^ {tupra 713.), which the payment of tithes? And dearly, it will only ex- 
court denied to be law. Ths three Barons there- cuse those cattle which i^oogfa tin land of the 
upon persisted in their opinion, and in support of four acres, and not those which plou^ tfas land 
it the plainttff*8 counsel cited Lane 16. Bro. in Kippax. For the parson ought to mite some- 
JHxmeif pi. 18. Poph» 197. 1 Lord Baym» thing in lieu of the loss of those tithes, which 
Scolet V. Lowther: to which the Chief Baron can only be of the four acres in SmiUingfmL 
added the case of Critpe t. Mkklebtirgh, (supra Then liwell J. took exception to the suggcstioo, 
€04.) and the rector of Lilly's case in Hertford' ois. where the plaintiff aiiggesta, tei these bancn 
Mtfv, Hatfield ▼. Ratoling, (2 Wood^s Deer, 471.) cattle plough Uie land, ^ but does not say, per 
(mfra 1030.) But Mr. Baron Perrott raised a guod the plaintiff had uberi&rts dedmas in another 
doubt in the mind of the court ; whether a man place. And (by him) uberiores dedmue docs not 
liaving a iarm in one parish with right of common signify, only, tiiat the parson will have better 
appurtenant thereto in another parish is liable to tithes out of the arable land, than be woi^ have 
pay agistment tithe of such common to the vicar bad if the cattle had not ploughed it, but it sig- 
of the parish to which the common belongs : he nifies, that he will have so much more titlNt 
aaid, he owned be had his doubu upon it, as the (than otherwise he would bsive had) .as will foll^ 
owner of the estate would in that case be paying recompence the loss of the tithes of the cattle; 
double tithe for his estate. In consequence of or they will (as he expressed it) outwdgfa that 
this doubt, the case was adjourned to come on loss. But as to this signification of ttbenons, 
again the first day of causes in the next term by Treby C.J. doubted much. But in the prindpsl 
way of special argument. case a prohibition was granted quoad Ae ca^e 

In the case of Scoles v. Lowther^ it appears that only, which ploughed the land in 8miBm0m : 

Lowther was parson of the parish of SwUlington^ and as to the rest, Lowther had liberty to proossd 

and that Scoles lived in Xijipax the next adjoining below. 

parish, and occupied a Urge tract of arable land In the case of Hatfidd ▼• Betwlkng^ 2 Wood's 
there, and had forty acres of meadow and pasture Deer. 47 1 ., the plaintiff, as rector of zic^ m Hert- 
in Swillington, and four acres of arable Und. /miMifv, filed his bill, (among other demands) lor 
Lowther libelled in the spiritual court of York agistment-titheof sheep, which were shorn and had 
against ifeofet for tithes of the cattle depastured in dropt thdr Umbs in the adjoining pariah of C^Uyi 
SwUUngton. Scoles, upon a suggestion that bar. and as the lands, where the sheep fed, were m tfae 
ren cattle kept for ploughing the land, and cattle common-fidds lying in both parisbest it was ob- 
for the pdl for the use of the house, ought not jected, that it would be double tithing, if die 
by law to pay tithes, obtained a prohibition fUsi, defendant having paid the tithe of i«aol and lamb 
{•c. And as to this, the court said, that if in this to the ricar of Qffley, was to pay agistment tidie 
case there had not been arable land in SwUUngtonf to the rector of Lilly, But the court said, thst 
it is without doubt that the parson ought to have this was an inconvenience winch the defcadant 
had tithes. For the reason why cattle of the had brought upon himself by not shearing a pro- 
plough are excused from the payment of tithes is, portionable number of his ewes, and letting ^em 
because they are employed for the improvement yean their lambs in Lilly. And the Deputy Re- 
of the arable land in the same parish, by which membrancer reported, that he could not recollect 
the parson has better tithes of the arable land : any instance where the court had directed a pro- 
hut here that reason would fail, for the parson of portionable tithe of wool and lamU In £SL 3 If. 
Swillington has no tithes of the land in lajtjtax, & M. 1691, the court directed the full tithes io 
In the same manner where a man has wood in kind of wool to be pdd, altfaough the sheep hsd 
one parish and arable land in another; if he been but two n'on^* in the paash where they 
mokes use of the wood in making fences for his were shorn. Between Peme and Swaine <d Lt- 
arable land, he shall pay tithes to the parson twi-mfton in tfae /ife ^ jS/y. 
mt the parish Irbere the wood grows. But it 



CASES. 1030 

The bill charged, that the plaintiff had nev^r entered into any 1772. 
agreement with the defendants for their tithes for the present year; ^^^ 
but on. the contrary insisted, that on or about the 19th day of De- y. 

cember last, he had caused a notice in writing signed by him, dated * 

the 15th of that month, to be delivered to each of the said defend- eompod-. 
ants to the effect following, viz. *< that the great and small tithes abul^^^~ 
^^ due to the plaintiff from the fimns each of the smd defendants CkHMtmat, 
<< occupied would be taken in kindjthe ensuing year ;" that on the fan CAWtf- 
20th day %£ February last, he caused another notice, signed by him, *^' 6^ 
to be delivered^ to each of them, that he intended, pursuant to the for the sue-, 
former notice given in December 1769, to gather in kind all the **^^,n^ 
said defendant's tithes, both great and small, which should arise suffidtm.^ 
and become due to him from the &nns they severally occupied in 
1770; and that they still refused to comply with such notice^, 
and would not set out their tithes or make him any satis&ction for 
the same^ except the pretended ccrnipositicm. 

The defisndants admitted, that the plaintiff was rector, and en« [ lOSl }; 
titled to all the tithes arising in the parish, or to some composition 
for the same ; and that they had the tithable matters in the year 
1770 as charged by the bill ; but they denied, that the tithe thereof 
ought to have been set out to the plaintiff according to the notice 
stated in the bilL 

The defendant Caldwall said, that from the time he entered on 
his lands in the said parish, which was about twenty-five years, 
ago, to the month of Jime 1767, when the pldntiff was presented. 
to the rectory, he had rented the tithes of the said lands, and all 
<xther his tithes, except poultry, chickens, and eggs, for which he 
paid tithes in kind, and a composition to the rector for his other 
tithes of 9L a-year, on the 26th of December in each year ; and thai 
he had paid the said composition to the plaintiff for two years^ who. 
had given him a receipt for the same. 

The defendant Bennett said, that he had occupied a iarm for ten 
years past; that he had paid SL 105. as a composition in lieu of 
his tithes, except as aforesaid ; that he had paid the same to the 
said plaintiff.for the said two years, and had got hb receipts for the 
same. He admitted, that on the 19th day of Deeetnber 1769, the 
plaintiff had caused such written notice, signed by him, to be de*. 
livered to the defendants, and that no new agreement had been 
made for their tithes for 1770, otherwise than aforesaid ; but he 
insisted, that the said agreement for a composition of their tithes 
still subsisted, as the notice delivered was not regular, being toa 
short a notice before Christmas 1769 ; and therefore that the plain- 
tiff notwithstanding such notice, was bound to accept from them 
the said composition money of 9^ and 3L lOs. in lieu of their tithea 
for the said year, ending at Christmas 1770. 

M 4 
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1773. . The defendants said, that accordingly on the said 26th d^ of /)f- 

^j^j^ cembci' 1770, they had respectively tendered to the plaintiff the said 

▼. composition, which he had refused to accept ; and they insbted, 

MdwaU. ^^j. ^j^gy ought not to account for any of thdr tithable matters in 

1770, or to make him in respect thereof any satisfiu^tion other 

than the composition aforesaid. 

MS. Perryn and Kenyan for the defendants ai^ed, that the notice to 

determine a composition for tithes must be reasonable ; that such a 

composition is in the nature of a lease of tithes or of lands; that 

in the case of lands, there must be a notice of six months or such 

as the custom of the country requires ; that the occupier ought to 

know time enough to determine his cultivation of his land ; that 

[ 10S2 3 in Gulliver on the demise of Carter v. Burr, at the assizes in Kent 

about four or five years before, on a motion for a new trial, the 

court of King's Bench held, that the same notice was necessary in 

case of tithes as in case of lands. 

Lord C B. Parker. — In Bunb. 15. (a) it is said by Baron Pricef 
that notice may be given before reaping. I am of a difier^it opi* 
nion. (b) Hardr.,203. Salt. ^l^. (c) I cannot find that the ooart 
has fixed a precise time : but here the parties knew that the year 
ended at Christmas* If I was to lay down a rule, I should think 
Old Michaelmas Day a proper time. But in this particular case, I 
think the notice given before the year ended was sufficient. 

Smythe B. of the same opinion. — Nodce must be given. The 
question is. When ? When the year begins, the composition most 
continue to the end. In this case^ the notice was before the year 
ended. If it be holden^ that notice must be given before prqwr- 
ation is made for the com, it must be given the spring before ; fi>r 
then the land is prepared. This is not like the case of landlord 
and tenant. The case cited of GuUiver and Burr, was a lease of 
all the tithes of a parish. A tenant should have six months' notice 
to provide himself; but that is not necessary for an occupier retain- 
ing his own tithes. The notice in this case is sufficient. 

Adams B. — Some notice must be given. The question is. How 
long before the composition of the former year ends ? The notice 



(a) Beynd ▼• Bogen, supra 613; On no- In this case it was held that a ^Nzrof agreement for 

tice to determine composition, see Walter t. ten years will not bind die parson, but will a^ 

FUni, supf 985. Brown t. BarUw, tujira cuse die parishioners of the penaltita and dama^ 

985. Aikyta ▼. Lwrd WUioughbjf de Mrokt, given bj slat. 2 Ed. 6. and from costs till notioe 

infra 141S. Bower t. Mqjor, 1 B. & B. 4. given of his dissent from the agreement: that 

Humer. Wri^, infra 1217. Reyndw. Rogers, notice given afVer payment becomes due b too 

tt^ire 612. ^JliUon ▼. ffeaih, supra 845. Price late, ai^ that it is too Ute if given after tbe lands 

V. Elvey, supra 911. Wybum v. Tuck, 1 Bos. are manured and sowed, beauise perhaps if no- 

& Pull. 458.- infra 1517. Adams v. WaOer, infra tice had been given before, the parishioner would 

1 204. Bishop V. Chichester, infra 1S21. Feil v. not have been at so great a diarge upoo tfafes*, or 

Wilson, 12 East 63. ittfra. Cos v. Beanu, not have sown them at aU. 
3 TaunL 0^ . . (cj Lc^g ▼. Stwdwick, 

(6) Breamer v. Th^jrnton, M. IJ Car. 2. Scac. 
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must be ressonable. Supposing the Composition equal,. it is fyc m% 
mutual benefit, and to prevent taking and setting out the tithe. It 
seems that notice any time previous to the ending of the year is 
sufficient. If you go by any other rule, it must be uncertain. If 
it was a composition for any particular specif of tithe, such as 
wheat only, it might make a di&renoe to the occupier,* but not 
where it is a composition for all tithes. 

Perrot B. — It has been always the received opinion of this court, 
that such a reasonable notice should bjs given, as might determine 
the farmer how he should cultivate bb land. This was always 
Mr. JVilbraham's opinipi^. Hardr. SOS. referred to by Lord Holt^ 
in Salk. 414. confirms this. I see no difference between a compo- 
sition for 4dl tithes, or for a particular species of tithe. The time 
for notice has always been understood to be about Michaelmas* 
Between landlord and tenant, the notice, must be reasonable : cusr 
torn has fixed it to six months. Suppose a man to have a modus 
for some particular land ; if he knew his composition wa3 not to 
continue, he would not sow his wheiU on that land. 

The court decreed an account with costs. / 
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M. IS Geo. III. A. D. 1772. Scac. 

Bree v. Chaplin. 

The plaiptiff, as rector of Rysome, otherwise Bjfsohn^ in the 
county of Lincolrij filed his bill against the defendant, who was the 
owner and occupier of all the lands in the parish, for an account of 
tithes, both great and small, and also for certain lands in the pos- 
session of the defendant, which the plaintiff claimed as glebe lands 
belonging to the rectory. . 

The defendant admitted, diat the plaintiff was rector, but denied, 
.that he was entided to tithes in kind ; and he said, that he, the 
defendant, was, and had been ever since the plaintiff had been 
rector, sole owner and occupier of all the lands in the parish, and 
also of another tract of land adjoining, called. Grange de Lyngss 
that parcel of the said tract of land had been for several years so 
blended and intermixed with some of the lands lying in the parish^ 
that he cQuld not with absolute certainty distinguish and ascertain 
tiie one from the other; but that he believed, that all the lands in 
die parish, distinguishing them in. the best manner he was able 
from the lands belonging to the Grange de Lyngs^ consisted of the 
several, aci'es and parcels of land as stated in the answer, containing 
671 acres ; and that they lay in the said parish, and were of the 
yearly' value of 320/. ; that the tract called,. Gratige de Lj/ngs, con- 
sisted of the several ^acres and parcels of lapd, also in his answer 
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I77S. let fimlii etmtaiiiing about 759 acre»; that the taid 759 acres weie 
~ not in the parish of J^som^, or the titfaable places theiec^; and that 



V. if they or any of them ware, ail the lands belonging to the said tract 
wese exempt from the payment ol tithes in kind, whfle ihey were 
in his hands as onmer thereof; for that before the coandl of Leh 
terauj to wit,.in the year, 1215, Grange de Lyngs^ and i^U die lands 
thereto belonging, were parcel of the possessioDs of the abbey or 
monastery of Barlings^ in the said coon^ ^ that the said mcmastery 
was one of the greater monasteries, it being in the kin^a books 
above the value of 2001. a«year ; that the abbot and monks thereof 
were of the order of the Pramonstratenses : that the said order was 
lawfully entitled to a discharge from the payment of tithes tat such 
of their lands as they hdd in their own hands; that the said mo- 
nastery was not disscdved by the statute of 27 H. 8. for the disso- 
lution of reli^ous houses, but came to the crown by the attainder 
[ J0S4 ] ef the abbot, and by forfdture, after the making of the act of 
VJ H. 8. and before the making of the act SI H. S.; ^diat the 
possessions thereof were entided to the ben^t of the said act, and 
the owners of the possessions of the said abbqr were thereby dis- 
charged of tithes; that there was only one house in the parish 
(exclusive of Grange de Lyngs) which was occupied by the de- 
fendant and his femily ; that there had not been for a great number 
of years in the said parish any church, chapel, or other place of 
publick worship, the church having been demolished before the reign 
of queen Elizabeth^ and never since erected, nor any chapel or other 
place of publick worship, in the room thereof; that neither the 
plaintiff, as rector of the said parish, nor any of his predecessors, 
rectors thereof, from the time the said church was so demolished to 
the present time, ever performed any religious duty in the said 
parish, except what was necessary to be read and performed upon 
their inductions ; for that he the defendant, and the several persons 
who had owned the lands in the said parish before him ; and their 
' families, for a great series of years, had resorted to divine service 
to the parish-church of Burton^ adjoining to the parish oilfysamey or 
Co some other neighbouring parish-church ; that the minister of such 
parish for the time being officiated for them in burials, chnstening^ 
' ' and in the holy sacraments, and other sacred functions ; that he re** 
ceived,- as he believed, his customary dues and fees as minister cS 
such church and parish ; and that the rectors of Bysome had not, 
within the memory of man living, and from the time afiuresaid as 
he believed, been charged with or performed any duty in the said 
parish ; that there never was, he believed, a parsonage^iouse or any 
glebe land in BMSome belonging to the rector diereof ; that th^e 
was a terrier ofthe parish in the registry of the bishop of iMcdk 

18 



CASE& lOSi 

of some such purport as stated in the UU^ but that such terrier ctf 177S. 
certificate was no evidence against him, as it did not appear to be _^ 
founded on just and proper grounds, and might be an ex parte ▼. 
instrument, calculated to give the rector a ri^t to which he had ^^^^'f*^ 
no just title ; that he kn^w not the particulars of such glebe land, 
if any such ever was, or the boundaries or descriptions thereof; 
and that if any gidbe land had ever belonged to the rectory it was 
included in the composition real after mentioned. He then denied, 
that he, or any under whom he claimed, had wilfidly confounded 
and blended, by indosures or otherwise, any pretended glebe lands 
in Rysome^ widi any other lands belonging to him. He fiuther 
said, that he and his father, and such other persons as bad been [ 10S5 ] 
owners of the estate in Bgfsome under whom he claimed, had, from 
time immemorial, been lawful owners and in possession of all the 
lands in the said parish, and he insisted on the'benefitof the statute 
of limitations made in the 32d year ot Henry the eighth, and of all 
other the statutes for restraining suits for the recovery of lands after 
long possession in bar of the plaintiff's daim ; and also that he had 
had possession of all the lands in the parish, either by himself or by 
those under whom he claimed for to long a time^ as to bar the 
plaintiff from setting up any claim at this time to such glebe lands, 
if such there were; that the plaintiff's remedy, if he had any, was 
at law, and not in equity. The defendant then set forth the 
tithable matters he had on his said lands, as in the bill charged, and 
the values thereof; but insisted, diat the plaintiff was not entitled to 
receive in kind any tithes for any of the things, or any oblations, 
obventions, oflbrings, or other ecclesiastical dues or payments, ex- 
cept as follows. He then stated, tihat an ancient, lawftd, and valid - 
composition real had been made before the reign of queen EUzabeth^ 
by and betweai the parson, patron, and ordinary of the said parish, 
by virtue whereof certain ancient payments of 15/. 105. HeL in 
money, were made payable half-yearly at Lady Dtof and Michaelmas 
in each year; namely 15/. to the rector of the parish, and \0s* l\fi. 
the residue thereof, to the archdeacon of SUmej within the dio- 
cese of the bishop oi Ldncolnj for procurations and sjnnodals; that 
the said composition real had been pud from ancient time before 
the reign of queen Elizabeth^ to wit, from the time of making such 
real composition by the owner of the lands in the said parish (ex- 
cept Grange de Lyngs aforesaid), in lieu and full satisfaction of all 
tithes whatsoever, offerings, oblations, obventions, and other ecder 
^iastical dues, possessions, and rights whatsoever yearly arising, re- 
newing, increasing, or payable upon or from all the lands therein, or 
the tithable places thereof or belonging to the said rectory; that the 
said ancient payment of 15/. had been constantly and regularly paid 
for a long seri^ of years dpwn to Michaelmas 1766 to the plain- 
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1773. tiff's predecessors, rectors thereof, or some persons for their use, 
• -^ and by them to the said rectors, together with the said lOs. lid, as 
V. aforesaid ; and he insisted, that by virtue of such composition real, 
^*^"'* he, and those under whom he claimed from the time of making 
thereof, had not been accountaUe to the rector for the tithes in kind 
of their lands in the said parish ; and that he had since 1766 paid 
[ 1036 ] the said lOs, ^d. for procurations and sjmodals in the usual 
manner. He fiirther said, that it appeared from a certificate in the 
fourth and fifth years of the reign of queen Annef returned into the 
first-fruits office to entitle the rectory of Bqysome to her majesty's 
augmentation and bounty, that the following entries were made 
therein: ^' Mqysome rectory, the yearly value 15/. presentadve^ 
but no church, but one fiimily ;" and that the said rectory was 
or. shortly would be entitled to her majesty's augmentation or 
bounty; that for the reasons aforesaid, he bad refused to pay 
the plaintiff the tithes in kind; but that he was ready to pay 
the arrears of the said ISLper annumy and to continue such pay- 
ment as the same should grow due ; that he had always been ready 
to pay the same, but that the plaintiff had refused to accept of it 
He iiirther said, that the lands called Grange de I^ngSy were not 
within Bysome^ but that if they or any part thereof were, they 
were parcel of the possessions of the said monastery, as appears from 
the certificates or returns made in the First-Fruits Office in the 27th 
year of Henry the eighth, pursuant to a clause in an act of par- 
liament, passed in the 26th of his reign, entitled, ^ the bill for the 
.first-fruits, with the yearly pensions to the king," and also from 
certain accounts called, ^^ the minister's accounts," returned into 
the augmentation-office, in the 29th year of the reign of the same 
king, concerning the lands, revenues, and possessions of the said 
.monasteries." He further said, that he did not claim an exemption 
from the payment of tithes for any lands in Bysome, except Grange 
de Lyngs ; but that he claimed to pay an annual sum, in lieu of 
.tithes arising from all the lands in the said parish, with such pro- 
visional exception in regard to Grange de Lyngs; and that he knew 
not, that from time immemorial, there had been any modus or cus- 
tomary payment, other than the before-mentioned one, yearly 
payable by all the occupiers of lands within Ryseme, to the rector 
of the parish, in lieu of all tithes yearly arising from all the lands 
by him occupied therein; that with respect to the payment of 
15/. lOs. lyi.per annum^ he believed the same to be an ancient pay- 
ment, for the origin whereof he could not account; that it had been 
invariably paid to the rector, in lieu of tithes, from the time his 
father purchased the said lands in the year 1721, to the time before 
mentioned ; and that he had great reason to believe, that when he 
purchased the estate, the said annual payment was.considered to be 
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an effectual bar against the payment of tithes in kind to the recto^ 1779. 
of the parish. ' ^^ 

* The plaintiff replied ; the defendant rejoined ; and upon the t. 
hearing, the court ordered a trial at law, upon the two following ♦J^^'q^' -i 
issues, viz. 1st, Whether the lands called Grange de LyngSj were 
in the parish of.Rt/solm; 2d, Whether such an ancient, lawful, and 
valid composition was made before the reign of queen Elizabeth^ 
(stating it in the very words of the answer). 

. On the first day of the next term, the plaintiff moved the court 
for a new trial of both the issues; and on the last day of that ternv 
the report of Mr. Justice Blackstone having been read, (in which he 
stated the evidence on both sides, witliout giving any opinion of 
the verdict on the first issue, but expressed himself in a manner 
which imported his disapprobation of the verdict on the second 
issue), it was ordered, that a new trial be had of the issues directed 
by the decree at the next assizes for the county of Lincoln by a 
special jury of the said county, on payment of costs to be taxed. 

From this order the defendant appealed to the House of Lords, 
and pressed for its reversal upon the following grounds : 

1 . The ancient and invariable payment of a certain sum of money- 
in lieu of tithes, which was proved in the cause, without con- 
tradiction and without any proof, tradition, or even allegation, that 
tithes were ever paid or demanded in former times, was so strong 
an objection to the respondent's claim, that on his refusal to proceed 
to trial at the time expressly directed by the decree, the issues might 
have been taken pro confesso against him. He had every indulgence 
which could, reasonably be expected, and after a fidr and impartial 
trial, he ought to have acquiesced in the verdict. A fiirther litiga* 
don at law may answer the purpose of vexation and expence^ but 
cannot be desired from motives of justice. 

2. If there had not been any un&vourable circumstance in the 
respondent'^ application^ a new trial of either of the issues could 
not be supported on any of the grounds on which courts of equity 
have ever granted new trials. There is no imputation on the 
characters of the juries, nor any charge of partiality against any of 
them ; it has not been contended, that the verdict is against law^ 
or that it was founded on facts wjiich were contradicted, or that any 
new evidence has been discovered, or can be expected. 

The objection to the verdict and the sole ground insisted on for 
setting it aside is, that it is contrary to the opinion of the judge 
who tried the cause, and who appears, by his report, to have been 
dissatisfied widi it. 

To this objection it is answered, Ist, That it cannot affect the C 1^^^ ] 
verdict on the first issue, with which the judge did not express any 
dissatisfaction ; and as to the second issue, the objection is immaterial 
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the a{q)elkmt Irombly bopes (in case it tfaoold (xr^ailX that: die 
' diet on the first issue shall remain* 
V. The plaintifiT on the other hand prayed an affirmance of the order 

^^f^ ' fiwr the following reasons : 

1. For that the verdict upon the first of the said issues- was given 
contrary to evidence ; the grant of 30 Sept. 30 H. 8. was (it is 
submitted) conclusive evidence to prove, that the lands called Grange 
de Lyngh were at that time in the parish of BywcXm^ and no evidence 
was ofiered on the part of the appellant^ to shew they, had been 
separated at any time subsequent. 

2. The verdict upon the second of the said issues waa whoUy-un- 
fi>unded upon any evidence adduced by the appellant. The mere 
proof of payment from the reign of queen Asine^ and the value of 
the living at that time, was no sufficient evidence of a real com- 
position made before the reign of queen Elizabeth^ or of a uniform 
payment during that long period ; and if there had been any 
weight in such evidence, it was entirely destroyed by the reqx>ndent*s 
evidence^ which proved, that in 26 //• 8. the rq>uted value of 
the living was. only 4/. a year; that soon a&at the year 1599, 
the value of the living was returned by four neighbouring cWgy- 
men to the bishop to be only 10/. a year; that in 1601 tbeataie 
of the living appeared, from the terrier, to be very diiferent from 
that contended for by the appellant; and not consisting of .a bare 
annuity of 151. a year, clear of procuratiotis and. synodal^ as 
alleged by the appellant in this issue. 

3. For that, both the said verdicts were (as the respondent 
conceives) contrary to the opinion of the learned judge who tried 
the cause, as appeared by his report; and under ihose circum- 
stances the inheritance of the church ought not to be bound by a 
single verdict. 

[ 1041 ] 4. For that the cause originated in the court of Exchequer, and 
the issues were directed for the information and to satisfy the con- 
science of that court; and the conscience of the court still remains 
unsatisfied by the present verdict (as is humbly presumed); all the 
Barons of the said court having been unanimously of opinion,* upon 
solemn argument and full consideration, that a new trial ought to 
be granted. 

March 8, Ordered and adjudged, that so much of the order oomplainedo^ 
as directs a new trial upon the first issue, be reversed ; and that so 
much of the said order, as directs a new trial upon the second issuer 
be affirmed ; and that the court of Exchequer do give the proper 
directions for carrying this judgment into execution. 

The Respondenfs evidence on ihejirst issue 'ooas to this ejffict: 

m 

An examined copy of a grant of 30 Sept. 30 H. 8. fiY>m ^ king 
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to Charki duke of Suffolk of divers estates in which the parcels 1772. 
granted in fee are described thus : " All that fernie or graunge ^;^ 
** called, Lyngs Grautige, otherwise called, the Ghaunge ofLi/ngs, ▼- 
•* w'^ all and singler the membres and apptences in the countie of ^**' 
** Lincoln to the late monastery of Barlyngs belonging or apptey ning, 
** and the rev'con & rev'cons thereof, togither w'^ all and singular 
** messuages, land^ ten'ts, rents, rev'cons, s'vices, medows, lessues, 
** woods, underwoods, pastures, waters, mylles, comens, ways, 
fishings, rents reserved upon every lease, and all other heredi- 
taments, comodities, and profits, with all and singular their 
apptences to the said ferme or Grawige of Lyngs belonging or 
anywise appertaining; and also all and singler messuages, lands, 
ten'ts, rents, rev'cons, S^. {totidem verbis) and all other here- 
*^ ditaments, comodities, and profits, with all and singler their 
** apptences in Lyngs within the parish ofBysolm and in Swinethorpe 
** within the parishe of Snelland in the said countie of Lincoln^ to 
*^ the said monastery of Bariyng^ and to the late house or monastery 
** of Kyrhtead in the said county of Lincoln or either of them late 
** belongingor appteyning, and all and singler rents reserved upon 
^' all and every lease and leases thereof." In another part of the 
same grant the king grants to the said Charles duke of Suffolk and 
the heirs of his body, ^* All and singular those manors or lordships" 
** of BarlyngSf 8^c. and {inter aP) Misolm, widi all and singular 
*^ rights, members, 4f^e. in the said county of Lincoln^ late belong- 
*^ ing to the said monasteries of Barlyngs and Kirksteady or either 
*^ of chem, . and also all and singular those fermes or granges 
" called Holme Grange^ Sheephouse Grange^ and Bisolm Grange^ to [ 1049 ] 
** the said late monastery of Barlyngs belonging." 

Bargain and sale of 4 May^ 3 Eliz. whereby Adrian^ William ^ 
and Anthony Stakes bargain and sell to George Saint Poll all the 
manor of Rysolm, with the appurtenances ; and all those messuages, 
granges, lands, ^c. in the parish, town, and fields of Mysolm, 

Several land and window tax duplicates were produced, and 
several witnesses examined, to prove that Grange de Lyngs had for 
many years past been assessed to those taxes under the denomina- 
tion of Misolme. 

This was the whole of the respondent's evidence on the first issue, 
except the evidence of some witnesses as to their opinion concerning 
Ae parish ; but this being loose, and contradicted by witnesses on 
the other side, was waived by consent. 

The appellant's evidence on the first issue was in substance as 
foUpws: 

Licence to Charles duke of Suffolk to alien to George Saint Poll 
esq. Lynge Grange^ otherwise Grange o/Lyngs^ with all its meml^rs 
and aj^uiTteoances^ *^ at omnia alia kereditamenta cum mspertinen^ 
Vol. III. N 
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1772. CIS sUuaf jacenf et cxistenf in predkto grangio vocaf Orange of 
jj^ Lyngs, A.C. in Roysom in com.predicto sen alibi infra com^^ pre^ 
V. dictum dicto Grangio vocaf Grange de le Linges alio periinen. seu 
^^^, spectant." 

Grant from the duke of Suffolk to the said George Saint Poll of 
the Grange of LyngSj with the appurtenances, in the county of 
Lincoln, and all messuages, 4-er. to the same belonging. 

N.B. No mention is made of Bysom in this grant. 

Grant from the king to the earl of Hertford-, and his heirs, in 
which are these words ; ^^ Omnia et singula maneria de Scothome, 
Dunstan, Rysom, S^c. ac totum HP grang vocaf Rysom Grange." 

Several subsequent conveyances were produced in . evidence to 
shew that they were conveyed by distinct descriptions, and that 
wherever Grange de Lyngs is mentioned, it is described as lying 
generally in the comity of Lincoln, without any reference to 
Risome. 

The instruments to shew these were two deeds, one dated 13th 
March 6 Car, 1. another, 10th February 7 Car. 1. a common reco- 
rery suffered in Michaelmas term 23 Car. 2. and an act of parlia- 
ment in 12 queen Anne for vesting in trustees the estate of sir John 
BrownlffOD bart. in which act Grange de Lyngs is more particularly 
distinguished from Risom, in the enumeration of towns, parishes^ 
hamlets, or fields. 
[ 104>d ] Certificate of the bishop o{ Lincoln to the gbveraours of queen 
Ann^s bounty, in pursuance of the act of 5 Ann. c. 14. in which 
the rectory of Miseholme is certified to be of the yearly value of 15L 
with the following description : ^< presentative, no church, and but 
one family." 

It was proved by witnesses, tliat there were two ancient mansion- 
houses, one of which was at Grange de Lyngs, and called the Warren- 
house, and the other at Ryseholm. 

It was proved, that no person inhabiting Grange de Lffngs, had 
served parochial offices at Riseholm. 

Thomas Clerke proved, that he formerly rented land of abont ten 
pounds a year, at Grange de Lyngs for several years, and about eight 
or nine years ago was examined by two justices, as to his settlement^ 
on his application to them for relief; that after their examination 
of him, they made no order upon Rysolm for relief; that he after- 
wards went to Mansfield Woodhouse in Nottinghamshire, which was 
the place of his settlement before he lived at Crrange de Lyngs, and 
was maintained there, and hath remained there ever sinoe: -this 
was the only instance of any inhabitant of Grange de Lyngs being 
reduced to become a parish charge, in the memory of any of die 
witnesses. 

Several duplicates of the assessments of the land-tax in dWer«Dt 
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parts of the county of Lincoln were produced in evidence, whereby 1 772. 

it appeared, that the practice in that country hath always been to ' ^ 

assess extra-parochial places with the next adjoining parish, and to v. 

have the same assessors and collectors for both ; and this practice ^^^^'V*^ 
was confirmed by the testimony of several witnesses. 

The Appellants evidence on the second issue was to theJbUawing 

effect : 

The bi^Aiop of Lincolris certificate already mentioned in the state 
of the appellant's evidence on the first issue. 

A great number of receipts at di£ferent periods of time, for the 
yearly payment of fifteen pounds to or to the use of the respond* 
€»t's predecessors from the year 1706 to the year 1767, including 
both years, and for the procurations and synodals from the year 
1708 to the present time, which receipts were vouchers to several 
accompts of lady Brawnlow^s steward, and such of the books of 
the said accompts as were signed by lady Braamlow and her stew- 
ard, were produced with the said receipts. 

A letter from Mr. Adam Lugg in 1721, directed to the master of 
Balici College^ produced by the respondent, on notice given by the 
appellant, expressing his doubt, whether he could get the rectory* 
of Bj^solm advanced, as he takes notice, that the estate was then [ 1044 ] 
improved, and that he had with difiiculty got the fifteen pounds. 

A receipt of June 3, 1721, given by the appellants iather to the 
lord Tyreonnel in full for the outgoings which are therein men- 
tioned to be payable thereafter out of the manor of Bysholme s 
among the particulars therein mentioned are the following articles ; 
*^ to the rector of Risholme fifteen pounds, and for procurations 
and synodals, ten shillings and three halfpence." 

It was next proved that the living was augmented by queen 
Ann*s bounty in the year 1767, by lot; and the respondent's re- 
ceipts were produced to prove that he had received the interest 
arising from the augmentation from 1767 to 1773. 

The appellant's counsel then offered to call old witnesses to prove 
ancient and invariable payments as far as the testimony of old wit- 
nesses could go ; but the judge interposed his opinion, that such 
evidence was unnecessary. The counsel then took notice, that the 
d^ositions of the witnesses to this purpose had been read at the 
bearing of the cause ; but the learned judge prevented the counsel 
from proceeding in this evidence by declaring, that they had proved 
sufficient to put the other side on proving their case. 

The Respondents evidence on the second issue. 

Letters patent under the great seal, being a licence of alien* 
atioa and appropriation oi the advowson of JRiseAoUne to 
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1772. College^ proved by producing an inspeximus of the daid licence^ 
jj,^ which inspcximits was under the great seal, bearing date 27 Jan. 
29 Etiz. 

Evidence was given by the burser^s book of the college^ of die 
payment of a yearly corody'by the respondent and his predeces- 
sors to Baliol College^ which was said, but not proved, to Jiave ori- 
ginated a little before the restoration. 

A subsidy book found in the bishop's registry at Lincoln about 
1 1 jFf. 8. whereby it appears, that the rectory of Rysolm was then 
returned to be of the yearly value of seven pounds, and that there 
was a pension of one pound thirteen shillings and four-pence pay- 
able out of it to the vice-chancellor, and ten shillings and one 
penny half-penny, for procurations and synodals. 

Another subsidy book found in the same office, whereby it ap- 
pears, that in 26 Hen. 8. Rysolm rectory was returned to be of the 
value of four pounds, with the like out-payments of one pound 
thirteen shillings and four-pence to the vicar, and ten shillings and 
three half-pence, for procurations and synodals. 
C 1045 ] Some old subsidy, whereby it appeared that Riseholme rectory 
was rented at seven shillings^and two-pence halfpenny. 

A book was produced out of the registrar's office of the bishop 
oi Lincoln^ in which were copies of several terriers, two of which 
related to Riseholm^ containing an account of the glebe land said to 
belong to that rectory, but varying materially from each other in 
the description of the parcels, as well in quantities, as in situations 
and boundaries, in neither of which was any mention made of 
tithes, or any payment in lieu of tithes, one of which terriers was 
dated in 1580, and the other in 1601. 

A paper was produced by the bishop oiLintolrCs secretary, found 
at Bugden^ purporting to be a return to the bishop to several articles 
of inquiry not produced, wherein is mentioned the value of several 
rectories ; and among the rest, Rysolm rectory b therein m^itioned 
to be of the yearly value of ten pounds, and in which, or in other 
papers produced therewith, were invectives against prohibitions and 
modtiseSf and advice to all clergymen to vary their compositions for 
tithes, or to that effect. The above paper appeared to be signed 
by one Roger Parker^ as rector of a particular parish therein men- 
tioned, to which it appeared by other written evidence, that he bad 
been instituted in 1599, but no account was given how, or by 
what authority such return was made, and therefore the pi^r was 
objected to by the appellant's counsel, as fiot admissible evidence^ 
but such objection was overruled by the judge. 

A book of accompts found at Belton^ the seat of sir BrawnbfSf 
Cust, {rom whose ancestors the appellant derives his title, cont^n- 
ing steward's accompts, and among the rest, the rents of estates at 
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Itisholme and Grange de Lyngs {a); the first of which is mentioned 1772. 

to be one hundred and four pounds a year, and the latter thirty j^^^ • 
pounds a year ; but the l)ook containing this account was not signed ▼. 
by lady irffamlaw or her steward. ^*^ 



M. 13 Geo. III. A.D. 1772. Scac. 

GafTord v. SchoUar. [3 Wood's Deer. 415.] 

The vicar of Ramsbury in the county of Wilts claimed all man- The court 
ner of tithes yearly arising in the parish ; and stated, that the decri^ln 
defendant, for thirty years past, had occupied therein divers tene- account of 
ments and lands which he had sowed with clover and turnips, and yond ux 
* had therefrom clover-seed and turnip-seed, which he had sold y**"* 
and disposed of; that he also held a messuage and malt-mill, in 3 Wood's 
which he had ground malt, but that he had not paid the tithes P®^' ^*^- 
of the mill or of the clover-seed or turnip-seed during the said *" "^ 

time, although he had had each of the said tithable articles in 
every year. 

The defendant said, that the plaintiff had been vicar of the parish 
for thirty years past; that he was entitled to all the tithes that his 
predecessors had enjoyed ; that some years ago he, the defendant, 
had purchased the fee-simple of a small garden, orchard, and close 
of land in the parish ; that he also occupied another cottage and close 
of land therein ; that he had sowed clover and turnips thereon ; that 
in the cottage there was a hand-mill erected for grinding malt; that 
it was worked by the hand and labour of man ; and that it was an 
ancient mill ; and he contended, that no tithes were due, or had 
ever been paid in the parish, either for the clover-seed, the turnip- 
seed, or the mulcture of the hand-mill. 

The court ordered the bill, so far as it sought an account of 
tithes above six years next before the filing thereof, and so far as 
it sought an account of the tithes of garden stuff and the hand-mill, 
to be dismissed with costs ; and that an account be taken of what 
was due for the tithes of clover-seed and turnip-seed arising on the 
close, irt the answer mentioned to have been in the defendant's 
possession from the beginnmg of six years next {b) before the filing 
of the bill; 

(a) That an exemption cannot be derived under {h) Confirmed also by stat. 53 Gto, S. c. 127. 

tfie PrmtM/narQievueif Bee Tofwvley v. Tomlmtony s. 5. supra 86. Yet see C. B. Ricfiardin ob- 

mpra 1004., and the cases tfa^e cited and follow- servations in tlie IFarden, &c o^ St» Paul v. The 

ing it, Deatif 4 Pri. 8G. subsequent to the statute. 
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J77S^ H. 13 Geo. III. A. D. 1773. Scac. 

^•^f Morgan y. Neville. [Eyre's MSS.] 

NevOie, 'j^^g ^^3 ^ ^iU by the rector of Liitle Leighs in Essex for tlie 

ofUietithes ^^the of milk, and it insisted that, by the custom of the parish, the 

of milk tithe of the milk ought to be brought to the church porch for the use 

claimed by /« t 

the parson ot the parson. 

^ "*^' ^^^ defendant by his answer insisted, that he had set out erery 

a custom in tenth meal of milk in clean pans or vessels ; that the plaintiff might 

^ jwrisby ij^yg fetched it away, if he had thought proper ; and that having 

•reiy tenth neglected so to do m a reasonable time, the defendiemt had thrown 

2JjJ^ **^ it on the ground ; and he denied the custom stated in the bill, and 

porch, de- prayed an issue to try it. 

^J^^lJJ^ The answer was replied to, and to the repIicaUoa there was a 

ing an issue rejoinder, and witnesses were examined. 

ac. *The plaintiff's counsel proposed to read depositions taken in 

3 Wood's a forn'ier cause between the same parties. The defendant's counsel 

Deer. 152 

— 434. insisted, tliat it was not competent to tlie plaintiff to read them : 
•[1047] but this objection was over-ruled, it appearing to the court, that the 
same question was in issue in that cause. 

The depositions were accordingly read for the plaintiff^ and also 
the depostions taken in this cause on behalf of the defendant. 

After hearing Skinner of counsel for the plaintiff, and Kemfon of 
counsel for the defendant, Lord C. B. said — It is not an invariable 
rule in questions of this sort, to refer ourselves to a jury. It is only 
where there is a doubt that we do it both in cases of moduses and 
of customs. Here are four positive facts sworn to on the part of the 
plaintiff. The witness CooJce speaks of forty-nine years' experience, 
and he proves that Emhy^ a former incumbent, took in kind from 
Shattlevoorth, The witness Clapton has known the parish thirty 
years, and says, that he paid the tithe in kind in 1765. Another 
witness Smith says, that he sixty-two or six^-three years ago 
carried milk to the church porch. Shattleworth says, that his father 
carried it there for a year ; and BedelTs daughter speaks to the 
same fact. Another witness proves, that he heard James Smith 
a formei* occupier say, that there was a custom to carrj' milk to the 
church porch. 

Adams B. — I am not perfectly satisfied to decree without a trial 
at law. Though this is not a bill to establish a custom, yet it is 
pretty much to the same effect. It is not a bill merely for sub- 
traction of tithes, but for substraction sub modo^ by not bring^g the 
tithe-milk to the church porch. The evidence for the plaintiff is 
but slender. He has not produced above four or five instances of 
the existence of the custom, and no parishioner could be examined 
for the defendant. 
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Perrott B. — In this case the parish has been for the most part 1773. 

under a composition; so that we could not expect the production ~ 

of many instances of the custom. There is a great deal of differ- v. 
ence between a bill for subtraction of tithes, and a bill to establish ^"'*^- 
a custom. I have known a modus established on the testimony of 
a single witness* A farmer will not set out his tithe in a way * 
that is burthensome to himself without a custom (a). 

Decree, an account of tithes with costs to this time. 



P. 13 Geo. III. A.D. 177'^. Scac. [ 1048 J 

Cleeves v. Knjffim. [Eyre's MSS.] 

This was a bill against the vicar o(St. DecumerCs in Somersetshire^ Qm. Whe- 

for a discovery and the establishment of moduses. The defendant tm ^Tcluu 

declining to try the validity of the moduses^ it was decreed on that blUh mo- 

ground that he should accept the same in future ; that an injunction validity of 

should issue to the spiritual court in respect of the tithes ibr which ^J"<* *• 

the moduses were set up by the bill ; and that the plaintiff should declines 

pay the defendant his costs, (b) — Lord C. J. Eyre makes a query V^"^: *^* 

as to the aliowmg of costs m this case, and cites Clifton v. Orchard^ entitled to 

I Atk. 610. and siqn-a 746. ""^^^^ 

===== 3 Wood's 

Deer. 447. 

P. 14 Geo. III. A. D. 1774-. Scac. 

Bateman v. Aistroppe and others. 

TnOMAg Bateman clerk filed his bill, as vicar of Whaplode in a custom 
the county of Lincoln^ stating, that by ancient endowment or other ^^^Jf* 
lawful means the vicars of the said parish for the time being had sheep, 
for a great niunber of years been entitled to the tithe of hay, and jJ^^J*^ 
to all fruits, revenues, and oblations whatsoever, to the vicarage Candiemat 
belonging, except only the tithes of corn, wool, lamb, hemp, and ^^^^1"' 
flax, which were due and payable to the defendants the governors, and a fleece 
as impropriate rectors of the said church, save that the vicars there- ^^^ 
of, by virtue of such endowment, were entitled to the redemption of brought in 
all wool and lambs within the said parish, from the number five and of ^eiJL^ 
under; but above such number, the same were due and payable to o^> is bad. 
the impropriate rectors as aforesaid : that the defendants Aistrup, titbw 



are 



Collins, Goiildingf Speechley, James and John Watson^ had, from time payable for 
to time, kept, fed, and fattened on their said lands great numbers of pastured ' 
sheep, which they sent to London or elsewhere for sale; and that all ^^ ^^ 

«,, I'll ni- ***"** o*^ 

or most of such sheep, being by them kept some time after shearmg shearin 






(a) See also Dodson v. Oliver, as reported Bun. p. 448. ; but qu> See Bemert v. HUlett, tujtra 
7S. Carthew v. Edwards, Gwill. 826. 871. Clifton v. Orchard, supra 876. Chapman 

(b) According to IFoodt the defendant was t. Smith , iupra 8S5, Andertan ▼. Davict infrm 
ora<;red to pay the plaintiff bis costs, vol. iii. 1268* 
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1774*. tbereo^ the plain tifi^ as vicar, by virtue of the said endowmeot 

jtauman ^^^^^ entitled to the tithe agistment of all such sheep from the 

V. time of their last shearing till they were sold off fiity or taken ovi 

"^^ ' of the said parish for sale, and before the>iext shearing tberecrf*; 

•nd sold off which tithe was well worth one penny per month for each sheep^ 

out of the they bemg mostly of a large size : and tlKit the said defendants, in 

parish all or most of the said years, since the said 12th November 1708, like* 

next shear. * wise kept, fed, and depastured on their lands within the said parish 

th^ ** h^th *^^^®^s beasts and other unprofitable cattle, the tithe of the agistment 

sheep so whereof the plaintiff ought to have been paid. The bill therefore 

*^J^^^^*" prayed an account of these tithes. 

are imme- The defendants, Goidding^ Aistrup, Collins, SpeecMey^ and John 

ce^ed by*^" *"^ Jamcs Watson^ by their answer admitted, that the plaintiff was 

others, sod vicar, aud, as such, was entitled to several species of tithes^ bat 

at the next whether by ancient endowment or otherwise, they could not set 

shearing forth;, that they had heard and believed that for time whereof the 

sistoof die memory of man was not to the contrary, there bad been yearly and 

hT^ dM*" »ccu$tomarily &ucli tithes paid to the vicar of the said vicarage as 

the last A efter-mentioned, to wit, tithe of hay in kind, or one shilling peracre 

^'^ ^ 9^ ^ composition in lieu thereof; for rape-seed, cole-seed, mustard* 

acre in lieu seeds, ^^d tumip-secd, the tenth of such seeds upon the land, or 

meiu-i^hir ^ ^hilling penny, to wit, a penny for every shilling for which such 

of barren ^ed is sold, upou request, after being sold, at the choice of the 

ayear*oid^^ vicar, he making such choice at the time of threshing the seeds: 

if fed one tj^at the tillies of corn, wool, lamb, hemp, and flax, were, as they 

theparishy ||)elieved, due and payable to the defendants, the governors, as 

is good. impropriate rectors of the said vicarage, or their lessees, and that 

:3 Wood's the defendants Blackith and Fowler were 'the present lessees there- 

Deer. 460. ^\ ^^^^ |.[jgy j^j^j {j^^jj informed, and believed, that the vicars of 

the said vicarage were entitled to one halfpenny, and no more, for 
every fleece of wool, and every lamb, under five, called '* odds of 
wool and Iamb," and not to tithe in kind thereof: all above that 
number belonging to the impropriate rector aforesaid : they then 
set forth several modmes or customary payments in the parish : and 
stated tlie quantities of ground they occupied. 

They referred to a schedule annexed to their answer^ for the 
account of such sheep as were from time to time fattened on tbe 
lands they so occupied in the said parish in each year, and the tiice 
>'hen such sheep were so sold or removed therefrom, since the 
plaintiff's induction to the time of filing this bill. 

X They said, that they believed that the impropriate rectors of tbe 
said parish or their lessees had, from time whereof the memory of 
man was not to the contrary, been entitled to, and had received 
from the parishioners and inhabitants of the said pariah, and dkl 
then receive from the defendants, and all other the inhabitants 
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^ thereof the yearly tithes following^ to wit, com, wool, lamb^ hemp^ * 1774. 
and flax, in kind, and agistment tithe for all sheep sold out of the 



said parish between Candlemas and shearing day, which had been vv 
agisted on any lands therein, except those which were tithe free, of ^ iqqq n 
three-pence per head ; and also a composition tithe of one fleece in 
the hundred, reckoning six score to the hundred, every month 
for all sheep which were brought into the said parish after the 
2d of February, and shorn therein, upon which day an account 
of such sheep is usually taken by the impropriate rectors or their 
lessees. 

They admitted, that during the time in the bill, they severally 
fed and depastured sheep which were shorn in the said parish, and 
afterwards depastured on lands therein, and then sold ofi* fat, or 
otherwise disposed of; an account whereof they had set forth in the 
said schedule : but they denied that any agisment tithe was due to the 
plaintiff in respect thereof, for that all the sheep that were so from 
time to time fed, sold, or removed, were as often replaced by fresh 
ones, purchased by defendants, and depastured on their said lands 
in their stead, and continued so thereon in course till the next 
shearing day, when they paid a full tithe in kind for the same to the 
impropriators or thar lessees: they believed that whenever sheep 
bad been shorn in the said parish, and depastured on their lands 
after the shearing thereof, and afterwards sold or removed therefrom 
before the then next Candlemas or counting day, that no agistment 
tithe was ever paid or demanded either by the impropriators or 
their lessees, or by the vicar thereof; but that such tithe wool in 
kind was always understood as a compensation or satisfaction from 
such occupier, he having paid a full year's tithe of wool, though 
such sheep had not been depastured more than half a year, which 
was frequently the case. The defendant Aistrup said, that he and his 
late father were tenants or lessees of the impropriate tithes for forty 
years before the present lessees Elackith and Fowler ; and during all 
such time it was understood by the parishioners, that, in considera- 
tion of paying a full tithe of their wool for all sheep brought in 
after clipping day, and before Candlemas, and afterwards clipped 
in the said parish, they were not entitled to receive any agistment 
titlie for such sheep ; nor did they ever receive or demand any, by 
reason such sheep as were shorn paid their whole year's tithe to the 
impropriators. These defendants admitted that they had kept on 
their lands, during the time in the bill, divers barrel beasts which 
were &tt«ied thereon, and afterwards sent toLondon, or other places, 
for sale : and that for time immemorial there had constantly been 
paid to the vicars of the said parish, M. for every beast so sold or 
removed iq lieu of agistment tithe thereof, provided such beast was 
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^774« above a year old, and bad been agisted therein above one months 

Batgnum '^"^ "^* Otherwise. 

^^7* The defendants, the governors of the free grammar schools oS 

Robert Johnson clerk, and the defendants Blackith and Fender their 
lessees, by their answer admitted that the plrintiff was, at the time 
in the bill, presented, instituted, and inducted into the said vicarage, 
and as such was entitled to receive several species of tithes under 
some endowment thereof; but not having seen the same, they 
referred to such proof as the plaintiff could make thereof; they 
believed that under such endowment the plaintiff was entitled to 
the tithe of cole-seed and wool and lamb, when under five, and 
not otherwise. 

The defendants, the governors of Gwfs hospital, said, they were 
lay rectors and impropriators of the said parish, and, as such, entitled 
to all tithes, except such as the vicarage was endowed with ; they 
particularly claimed all the tithes of corn and grain, wool and lamb^ 
save such as before mentioned, hemp and flax, and an agistment 
dthe for all sheep sold out before shearing which had been agisted 
on lands within the said parish ; which agistment tithe, as to such 
sheep sold between the 2d of February^ the usual day of taking an 
account thereof and the time of shearing thereof was, and from' 
time whereof the memory of man was not to the contrary bad been, 
as they believed, Sd. for each sheep. 

All the defendants then stated the demise from the governors 
to the defendants Blaciitk and Fonder^ of all that the rectory and 
vicarage impropriate of the parish-church of Whaplode and the 
chancel of the same, and the glebe thereto belonging, and also all 
manner of tithes of corn, grain, and all other tithes whatsoever to 
the said rectory and parsonage belonging or appertaining, except 
all timber trees and annual contribution of beans, commonly call^ 
pardon beans, usually paid and given to the poor by the formers 
of the said parsonage, to hold the same to the defendants Blackith 
and Fender from the 10th of October then last for 21 years, at the 
yearly rent of S65/. : that they knew not nor ever heard that any 
agistment tithe was paid in the said parish for unprofitable cattle 
to any person whatsoever, save as aforesaid ; but that such agist- 
ment tithe is due of common right to the defendants, as lay rec- 
tors and impropriators, and they therefore claimed to be entitled 
thereto. 

To these answers the plaintiff replied; and the defendants 

rejoined; and witnesses were examined on both sides; and 

[ 1052 3 After hearing counsel several days, and reading the answers of 

the said defendants, the occupiers; and the deposition of /Tinny 

HtiUi an endowment from the registry of the bishop of lAi^ 
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coin (a); the Induction of the plaintiff to the said vicarage of fVhap* 1774. 

lode : and the several depositions of John Tomer j Richard Edison^ 'Z' 

WilUam Park^ and five more witnesses, on behalf of the said plain- ▼. 

tiff; and reading the evidence on the behalf of the defendants, -^^•^'^'^W^' 



(a) The endowment was as follows : cum totiH dominicA tntk, juiibus ft appendiciis 

** Archediaconat*, Lincoln* Ordinatio Vicaria suis, ad ipsam ecclesiam qualitcrcunque spcctan- 

de Quappelad. tibus, totamque decimam lini et canopi puri et 

*< Univexais Christi fidelibus presentem pagi- absolute : insuper babeant et quiate percipiant 

nam inspecturis, Ricardus roiseratione diving totam decimam lanae et agnorum de tolA parochiA 

Lincoln episcopus, Salutem in Domino sempiter- provenlentem ; in Telleribus lane scilicet et agno- 

nam. Ad universitatis vestrie notitiam per pre* rum corporibus consistentem. 

sentem scripturam volumus pervenire, quod cum ** Vicarius autem nobis et successoribus nostris 

dilecti in Christo filii religiosi Tiri, abbas et con- per predictos abbatem et conventum ad dictam ▼!- 

▼entus Cropland, gratum consensum et assensum cariam successive pro tempore presentandus per 

clarse et recolendse memoris beati Hugonis quon- banc ordinationem nostram ratione vicaria per- 

dam predecesaoris nostri, ac etiam sanctissimi dpiet et habebit in perpetuam totum alteragium 

Honord ecclesise RomawB quondam surami poii- dicta ecclesia de Quapjteiadt et totum emolu- 

tificis, super hoc confirmationem de ecclesiA de mentum ab eodem alteragio qualitercunqua 

Quappeladt cujus fuerunt et sunt patroni, in pro- proveniens, quocunque nomine ccnseatur, et in 

prius usus babendA, dudum obtinuissent, sicut in quibuscunque consistat vel consistere poterit, 

eorum instrumentis plenius continetur,nosque pre- absolute et inconcuss^ ; decimis garbarum, lini^ 

cibus doTotissimis et sapius iteratis, ut bujus con- canopi, lana et agnorum^ et etiam totA dominicA 

cessioni et gratia/ per dictum predecessorem nos- terr^, cum juribus suis et appendiciis, ut pre- 

tnira gravitate religionis suadente, favorabiliter eis dictum est, duntaxat exceptis. Habebit etiam 

lacta nostrum consensum et assensum favorabilem idem ricarius et percipiet totam decimam feni 

in premissb benignius impartiri curaremus, pulsa- totius parochia integr^ et sine omni diminudone, 

Terint, sollicitaverint, ac soUicitudine quam potue- et absque impedimento abbatis et conventiks pre« 

runt interpellaverint ; nos demum devotionem die- dictorum. 

torum religiosorum specialem et sinceram in Do- ** Habebit insuper redemptk>nes lana et agno- 

mino dilectionem, quas erga vencrabilem ecclesiam rum ubicunque in parochiA a numero quinario et 

nostram Lincoln* ipsiusque ponti6ces semper sic inferius descendendo computando, ubi scilicet 

habuisse dicunlur, attendentes, eorum dignis pos- secundum consuetudinem loci, ad dedinam vel* 

tulationibus et predbus animuip nostrum duxi. leris et agni non potent aliquatanus penrenire, 

rous fadlius inclinare et oelerius postulata conce- omnimoda decima tam lana quam agnorum, 

dere. ultrA quinarium numerum ascendendo, prore* 

« Cum igitur in monasterio Croyland rejigionis niente, juxta consuetudinem snpndictum, penea 

graTitas/yrdinisobservanUa, perseverantia sanctita- prcfatos abbatem et conventum, ut pretactum est, 

tis, ac predpue hospitalitatis gratia, qua in eo an- totaliter remanente, super quo dohim et fraudem 

gere no8cuntur,ipsum monasterium leddant et red- ab aliquo fieri, sub pena m^oris aen^entia firmiter 

dere debeant omnibus gradosum ; nos, ad memo- inhibemus. 

nam rerocantes quod gratis gratiam postulantibus " Caterum ordinamus, quod abbas et con« 

non sit aditus gratia precludendus, de dilectorum Tentus prenominati inveniant vicariis pro loco tt 

in Christo filiorum WiUmi, de Lessmgton decani tempore successive instituendis, mansum compe- 

et capituli nostri Lincoln* assensu, et grato con- tentem in loco congnio, per eosden abbatem et 

sensu, concurrente divina pietatis intuitui, et conveutum, in prindpio primi vicarii, post cesdo- 

specialitei' ad divini cult6s offidum inibi amplian- nem vel decessum Sinumit nunc ipsius ecdesa 

dum, dedimus, conceasimus, et prescnti cartA Quaitpdad vicarii, in proximo instituendi con- 

nostrA contirmavimus monasterio Croyland, et structum et compitenter edificatum; ddnceps si 

roonacliis ibidem Deo jugiter famulantibus, eccle- casus fortuitus, necessitas, vel vetustas hoc exigat, 

siam de QMojipelad in qua jus optinent patronatiis^ per vicarium qui pro tempore fuerit refidendum 

in proprios usus suos in perpetuum possidendam, vel de novo faciendum, cum oportuent in loco 

cujus quidem ecclesia proventus et redditus in prius assignato. Ordinamus insuper, quod pirL 

hujusmodi usus convertant, et absque cujusli- mns vicarius, post cessionem vel decessum diet! 

bet impedimento lidte convetnere valeant in futu* Simonis, perpetu6 per episcopum institnendus, et 

rum, vicario tamen in cAdem ecdesiA perpctuo omnes succesaores aui qui pro tempore fberint, 

acrvituro, in quA vigere ordinamus et conbtituimus onera ordinaria episcopalia et archidiaconalia de- 

vicariam, de ipsius ecclesia proventibus pro suA bita et consucta austineant et agnoscant, qoodqu* 

sustentatione suorumque ministrorum, et pro one- libros, vestimenta, et ottera omamcnta ecdeiui^ 

ribua supportandia porcione congruA reservatA* tica necessaria, et cancellum ecdeaia, cum repa* 

pordones autem dictorum abbatis et conventus ac rationcm indiguerit, sumptibus suia reparent et 

vicarii prelibati, per eoadem nobis et successoribus inveniant ; ac etiam onmas ministroa ad daaa r n* 

noatria, cum ipaam vicariam vacare contigerit, endum vicaria prtlibat« neccssarioa exhibeant d 

presentandi, ita duximus, auctoritate pont^cali sustineant : banc i^iitem ordinatioQem nostnun 19 

distinguendaa, videlicet, Quod omnibua et aingulja articulia supradi^tia volniiMt 

'^ Abbaa et conventua supradicti habeant totam et ordinamus vizes bal^re perpetual^ Mlvif in 

dcdmam garbanim ipdus cccltais dt Q^appdad, omoibuf epiicop«UbuicoDsuetudioibuactX<it«cM 
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1774. the dapMtioiLS of Joseph Greathead^ Robert Busk, Henry Tataatf 
Bauman ^^^ Totts, aod ShodwoTth Smith : 

T. It was decreed, that the plaiatifTs bill, as against the defendants^. 

AtMtrof^ tbe impropriators, should be dismissed without costs ; and that an 
account should be taken of what was due to the plaintiff for the tithe 
of agistment of all sheep which were kept, fed, and depastured on 
the lands occupied by the. said defendants Samuel Aistroppe^ and the 
others, during the time in the bill mentioned : and by them fatted 
and sold off, or otherwise disposed of, from the time of their last 
[ 1054 3 shearings until they were sold off fat, and taken out of the said 
parish for sale, and before the next shearing thereof: 

And that an account should be likewise taken of the tithe of the 
agistment of all barren and unprofitable cattle kept, fed, and de- 
pastured on the lands occupied by the said defendants in the said 
parish ; except only such as were above one year old, and had been 
agisted within the said parish above one month, which were to be 
accounted for at the rate of 4(/. per head, in li^u and satisfaction of 
« such agistment tithe, according to the modtis or customary payment 
the said defendants, the occupiers, answer mentioned. 



Tr. 14 Geo. III. A. D. 177*. Scac. 

3 Wood*9 In this term there was a suit by Mr. Kynaston as executor of his 
!>». 469. fiiijjei,^ yf\^Q ^as impropriator of St. Botolph withotd Aldgaie^ against 
one Piercjfj to recover an ancient composition of 20«. per annum 
jbr the tithes of five houses in St. Catharine's Lane on Little J'awer 
HiUi and his tide being admitted, tliere was a decree accordingly. 
I take notice of this case, because it gives me an opportunity of 
introducing Ivatt*s very important case respecting this parish, which 
was adjudged in the time of queen Elizabeth^ and which I have 
lately extracted from the Decree-Book. 



P. 16 Ja. A.D. 1618. Lutiae 11 die Maii. 

Ivatt v. Warren iaxd others. [MS.] 

Vim to the Whkrxas Elizabeth Ivatt widowe exhibited an English biil inti> 
JJi^JJ^TOurt ^^ honourable Court against Symon Warren Thomas Burmsowe 
of Ezdie- and others defendants, setting forth thereby ; That the late Queene 
§^ of Elizttbeth^ beinge seised in right of her crowne of England^ of and 
^^J^j** in the impropriation of the Parishe Churche and Rectorye of St 
ofer-rokd. Btdtolph^s without Jldgote London and all messuages, bames, 



ccdeds dignitite. Ut atiltm oidinAtioni nosirs fecimus commumri Actum mcine Jinutam onn9 

pKMnti plena ifidet adlnbealur, et dictis abbati et gratiae milesaiiDO duocntiwiino aexogettimo octaro, 

oonroitu vicviiaque i\xtori perpetua securitas ct pontificatiis AOftrl anpo uadcciiiiOb** 
pniptrecui^ ptcieBlciii ptgUm notfro sigillo 
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itables, oblatioTis, obventions, duties, and appurtenances to4he said 1774/ 



Ivaii ■■ 



Rectorye and Parlshe Churche belonginge, by her Grace's letters 
patents, dated the viii*^' date of June iu the xxx**** yeare of her v. 
reigne, demised unto one George Puttenham Esq. the said Rectorye "^'*^^*- 
and Impropriation for divers yeares yet to come, enduringe and under 
the rent of xxii' per ami. and under divers covenants therein ex- 
pressed : And after the death of the said late Queene the inheritance 
thereof descendinge to his Majestic that nowe is. It pleased his [ 1055 ] 
Majestic, amongst other things, to grant the reversion and the said 
inheritance unto one Francis Phillips and Francis Moris Esquires 
under the fee farme rent of tuxv} per ann. And shdweth that the 
said inheritance and the said interest of the said rectorye by meane 
conveyances coming unto Sir Thomas Cdrsfield Knight, Robert Ftd^ 
netby I^q. and Thomas Ailworth Gent, they by theire indenture bear^ 
inge date the xx^** of November in the xii*** yeare of his Majestie\<« 
reigne demised the said Rectorye 'with the appurtenances unto John 
Ivattj the plaintifTs Ia.te husband, from the birth of our Lorde God 
next followinge after the date thereof duringe the terme of deavea 
yeares ; and that the said John Ivatt^ beinge possessed of the said 
Rectorye by virtue of the said demise, made his last will and testa- 
ment in writinge, and thereof made the plaintiff his executrix^ and 
died, after whose decease the plaintiff prooved the said will, and 
thereby became possessed of the said lease and rectorye^ and ought to ' ^■ 

receive all duties and tithes belonginge to the said Rectorie accord*' 
inge to the auntient customes, ordinances, decrees, lawes and statutes 
of this realme of £ng/an£^ which the parishioners and inhabitants 4)f 
the 3^ parishe within the Cittie of London and liberties thereof ought 
to paye unto the plaintiff for the tithes of theire several bowses after 
the rate of ii* ix^ in the pounde ; And that the defendants with 
others of the parishioners combyninge togeather goe about to de- 
ft-aude the plaintiff of her just and due tithes by takinge greate fines 
and reservinge small rents, which in tyme may be a meanes to im- 
paire and diminishe his Majestie's fee farm ; and for releife therein 
praied the ayde of the Court ; uppon which bill process of Subpena 
beinge awarded against the defendants, the said defendant Warren 
and others appeared in this court, and putt in theire plea unto the 
said bill; and thereby sett forth that there is noe lawe for the pay* 
ment of tithes for bowses within the Cittie of London and suburba 
thereof, but onely by a decree confirmed by acte of Parliament made 
in the xxxvii^^ yeare of the reigne of king Hemy the eight, in which 
decree there is a provisoe, that if any variance do arise for the payw 
ment of tithes in London and the liberties thereof that then upon 
eomplaint made to the Lorde Mayor of the said Cittie, hit Lorshipp 
shall end the same,' or if be shall not end the same within t^ree-, 
monthes, then upon complaint to be made to the Ixnrde CbanceUoi; - * ' 
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1774. of Engbmdfor the time beinge^ his Lordship should ^id the sam^ 
j^^ and thereby demanded judgement of the Courte, whether they ought 
▼. to make any other answere to the plaintiiTs bill : As by the said plea 
r 1 056* 1 "^^^^ remayninge of record appeares : which plea by an order of the 
xxviii^*^ of January anno xiii^ Regis Jacobi was overruled, and the 
defendants enjoyned to make direct answeres to the plaintiff's bill : 
And the said defendant Warren by severall orders of this courte did 
putt in severall answeres, and thereby sett forth, that there was a 
custome within the said parishe that both at the tyme of the i^ de^ 
cree and since the parishioners of the soide parishe have p«d a less 
sume of the tithes of their bowses then after the rate of two shillings 
and nine pence in the pounde : And the said f^^r^n alsosaide, that 
he dwelleth in the hovrse o( Amable Cox^ within the said parishe and 
that about twoe yeares past he tooke the lease of the said bowse of 
the saide Amable for the tearme of xxi^* yeares and under the rent 
of nyne pounds per ann. and that he paide unto her xxx^ for a fine: 
And fiirther said that he thought he was not chargeable in lawe to 
paie tithes for the same by reason of an express clause mentioned 
the saide decree, that where a lesse summe then xvi*' ob. in die x* 
rent and ii*ix^ in the xx* rent hath beene accustomed to have 
bene paide for tithes, then in such places the inhabitants shoolepaye 
after such rate as hath bene accustomed to be paied for tithes : And 
also that there is another provisoe in the said decree, that the same 
should not charge any sheds, which were not parcell or belonginge 
tx> any mansion howse, nor should paie any tidies for the same^ bat 
the same ought to be freed from the payment of tithes : And be 
further saide, that about three or fower yeares since the said Amabk 
Coxe did erect and build the house, wherein the said defendant 
Warren now dwelleth, parte upon a shedd, and parte upon the wast 
grounde belonginge to the howse wherein Robert Coxe late husband 
of the said Amable lately dwelt and occupied the said shedd and wast 
grounde togeather with his mansion howse, and paide to the Pro- 
prietor of the said Rectorie or Parsonage fower shillings per ann. 
for the tithes of the said mansion howse, shedd, and wast grounde; for 
which reasons he saieth, that he hath forborne to paye anye tithes for 
the said howse and ptlye by reason of a grawnt or covenant made 
by Thomas Scot Esq. and Brtdgett his wife, whoe were reputed tbe 
proprietors of the said rectorie, unto the said Amable Coxe that shee, 
the saide Amable^ should not be compelled to paye for the said howse 
wherein the said Amable dwelleth with the sbedds and wast groundes, 
nor for any bowses or buildings to be erected uppon the sames, bat 
onely £bwer shillings per ann, for the tithes thereof for the tearme 
of threescore yeares : As by the saide severall answeres, remayninge 
in this Court, more at large appeareth : Unto which the plaintiff re- 
plied, and the defendant Warren rejoyned and descended to a perfect 
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issue, and since, there were Mrerall orders fixr the bringinge in of the 1 774t 

tithes into this Courte due from the defendant Warren after, ii' ix* ~ " 

in the pounde accordinge to his rent of iiyne pounds per ann» to be y. 
delivered to the plaintiff; but by an order of the xii*** of Febntary ifarro^ 
last the said Warren was to bringe three pounds fowerteeue shillings 
threepence for three yeares tithes into this Courte, there to remayne 
untill the Hearinge of the cause, and for witnesses to be examined 
on both parts, and publication to be had the first daie of this Eas^r 
terme, and the said cause to be hearde the second sittinge of this 
terme at Serjeants Inn^ as by the said order appeareth : And this 
present daie the said cause cominge to Hearinge before the Lord 
Chief Baron and the residue of the Barons of this Courte in the 
presence of the learned Councell on both parts touchinge the tithes 
due and paiable by the said Warren for the howse he nowe dwelleth 
in, where upon a full and deliberate hearinge of the said cause, for 
that the defendant made noe sufficient proofe of anye custome 
within the said parishe for the payment of tithes, or that the said ' 
howse was any more discharged by the braunches or provisoes of the 
said decree and acte of parliament of the xxxvii** yeare of Henry 
the eight, or that the covenant mentioned to be made by Thomas 
Scot and Bridgett his wife to the said Amable ought any waye to pre- 
judice the plaintiff; and the saide Courte conceyvinge the meaninge 
of the said decree and acte of parliament was, that the inhabitants 
within the Cittie of London and liberties thereof ought to paye for 
the tithes of their howses after the rate of twoe shillings nyne 
pence in the pounde accordinge to the true value as the same were 
worth to be letten per ann. and that if the same had bene a shedd 
as was pretended, yet ought the same to be discharged of tithes noe 
longer then the same is contynued a shedd, for beinge converted to 
a dwellinge house the same ought to paye tithes accordinge to the 
true value: It is tbereuppon ordered and decreed by this Courte 
that the said sume of three poundes fowerteene shillings threepence 
due for the three yeares tithes nowe remayninge in Courte shall be 
forthwith delivered to the plaintiff: and the said defendant Symon 
Wairen to paie the residue of the tithes nowe due unto the plaintiff 
besides the said tithes now remayninge in courte : and shall from 
henceforth paie to the plaintiff or her assigns, or any otlter that shall 
be proprietor or farmer of the said Rectorie for the tithes of the 
said howse xxxiiii' iyi^per ann. to be paid quarterly by equall portions 
accordinge to the true intent and meaninge of the said decree of [ 1058 3 
the xxxvii*** of Henty the eight : and that all those whoe shall here- 
after inhabite and dwell in the saide house shall paie the tithes for 
the same as is before expressed accordinge to the true intent and 
meaninge thereof. And it is likewise ordered, that the said Simon 

Warren^ his exors or admors, shall paie forthwith unto the plaintiff 
or her assignes the sume of sixe poundes thirteene shillings and 
fower pence towards her costs and charges susteyned in the prose- 
cutinge of the said suite. 
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JValbani.y. Hayward. [3 "food's Deer. 5 1 2.] 

Bill by the ilbtor of Cy*aiilbm, Glaucestenhire, fyt tithes of the 
parish in Idpd, and particularly the tithes of wood: The bill stated, 
that theStrish of Cranham contained several hundred acres (rf* 
woods, cdRisting mostly of beech wood, which were reeds and eer- 
mins proceeding from or growing upon the stools of trees that had 
been entirely cut down ; that the said woods were annually cut, and 
the wood felled drawn by the owners thereof and corded and sold 
or otherwise disposed of for firing, charcoal, or other purposes. 
The bill then stated that the defendants were proprietors of several 
hundred ncres of wood which they had respectively for maziy years 
cut down, sold and disposed of for the purposes aforesaid, for their 
own benefit, but the tithes of which they had refused to pay. 

The defendants insisted that beech wood was above the age of 
20 years, and that by the custom of the country and of the parish 
of Cranliam^ beechwood was considered as timber, and made use of 
for the same purposes as oak, ash, elm, and other timber-trees, and 
were not liable to the payment of tithes. 

Ail the defendants said, that they believed that almost the whole 
of these said woods did grow up from the mast or seed and not from 
old stools, the said old stools generally dying, being stifled by the 
branches of tall trees surrounding them ; but that if any germins or 
underwood were produced from old stools which did not die, the 
produce of such old stools were not liable to be tithed, inasmuch as 
the trees cut down were, as they believed, above 20 years' growth, 
and timber trees according to the custom of the said country, and 
therefore privileged from payment of tithes : that these said woods 
did not in general consist of reeds or germins proceeding from old 
stools of any sort, otherwise than as before mentioned; but that 
on the contrary five hundred trees grew from most for one that grew 
from the stool, nor had they been usually drawn or cut annually, 
but on the contrary, had gone for twenty years without having a 
single tree cut down as tliey believed. 

The plainti^P replies; the defendants rejoined; and witnesses were 
examined on. both sides; and upon hearing counsel and reading 
the several proofs taken in the cause : 

The Court ordered the deputy remembrancer to enquire and state 
to the court what parts and quantities of the wood in the pleadings 
mentioned, which had been cut down by the defendants respectively, 
during the time the plaintiff had been rector of the parish, grew 
from the mast or seed, and were under 20 years' growth, and what 
parts and quantities thereof grew from stools or roots of trees here- 
tofore fallen or cut down by them respectively during the time 
aforesaid, of any age, size, or growth whatsoever. The court also 
ordered the deputy remembrancer to enquire and state what under- 
wood had been taken or felled from the woods of the defendant 
Sandys in the parish ofCranham^ for the time aforesaid. Costs and 
further directions to be reserved till afler the report (a) 

(a) Sir T. Plumert M. R. in Chichester ▼. ShcU vrho was of counsel in the cause, and found it raj 
cbn. M. S. infra, said he had compared the above correct. See alio ffaUon v. Tryon, tnqtra 827. 
with Mr, Sbynner^B (afterwards L. C, B. ) brief, et ieq . 
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